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No.  15,209. 

Clare  et  al.  v.  The  State,  ex  rel.  Weir. 

Baotabdt. — Action  on  Bond. — OomplaiTU. — Sufficiency  q/*. — In  an  action  on 
a  bond  executed  in  a  bastardy  proceeding,  conditioned  that  the  defend-  _ 
ant  would  appear  at  the  following  term  of  the  circuit  court  to  answer  148  237 
the  complaint  in  the  action,  and  not  depart  without  leave,  and  abide 
the  judgment  and  orders  of  the  court,  or  failing  therein  would  pay  such 
sums  of  money  to  such  persons  as  might  be  adjudged  by  the  court,  a 
complaint  which  alleges  that  the  court,  in  the  action  for  bastardy,  ren- 
dered judgment  in  favor  of  the  plaintiff  and  against  the  defendant  for  s 
certain  sum  is  not  bad  because  it  fails  to  aver  that  the  court  adjudged 
the  payment  of  any  sum  of  money  to  the  relatriz.  As  the  statute  (sec- 
tion 992,  R.  S.  1881)  provides  that  the  stated  payments  shall  in  all 
cases  be  made  to  the  mother,  if  living,  with  the  exception  that  if  she  be 
an  improper  person  the  payments  shall  be  made  to  some  person  desig- 
nated by  the  court,  it  will  be  presumed,  in  the  absence  of  a  showing 
that  the  case  falls  within  the  exception,  that  such  payments  were  or- 
dered paid  to  the  mother. 

Sake. — Breach,'^ Eight  of  AjUion.-^Deman/L^Condiiion  Ihtcedeni. — Such 
defendant  haying  absconded  and  failed  to  pay  or  replevy  the  judgment 


2  SUPREME  COURT  OF  INDIANA, 

Clark  aaLv.  The  SUte,  ex  reU  Weir. 

rendered  against  him,  there  was  a  breach  of  the  bond,  and  a  right  of 
action  at  once  accrued.  Hence,  a  demand  was  not  necessary  as  a  con- 
dition precedent  to  the  maintenance  of  an  action  on  the  bond. 

Same. — Judgment  of  ForfeUure  not  a  OondUwfi  Precedent  to  Action  upon  Bond. 
— A  jndgment  of  forfeiture  is  not  required  by  statute  to  be  entered 
against  such  defendant  or  his  bondsmen  as  a  condition  precedent  to  a 
suit  on  the  bond.  For  condition  broken  an  action  may  be  instituted 
immediately  in  the  name  of  the  State.  Section  1721,  B.  S.  1881,  applies 
only  to  recognizances  given  in  criminal  causes. 

Same. — Time  Given  to  BepUvy  Judgment, — Answer  by  Surety  Alleging* — Jn- 
Buffieiency  of, — In  an  action  against  the  surety  on  such  bond,  a  paragraph 
of  answer  alleging  that  the  court  on  pronouncing  judgment  against  the 
defendant,  instead  of  committing  him  immediately  to  jail,  gave  him 
two  days  in  which  to  replevy  the  judgment,  does  not  constitute  a  de- 
fence.   The  surety  was  not  prejudiced  by  such  action  of  the  court. 

Same. — Defendant. —  When  Subject  to  Custody, — ^The  court  was  not  required 
to  order  the  defendant  into  custody,  after  its  finding  had  been  returned, 
eizoept  for  some  good  reason  shown.  He  was  not  subject  to  the  custody 
of  the  sheriff  until  after  the  judgment  of  the  court  committing  him  to 
jail  in  default  of  replevin  bail,  or  payment  of  the  judgment.  If  the 
surety  on  the  bond  of  such  defendant  did  not  desire  to  stand  longer, 
after  the  court  had  made  its  finding,he  was  entitled  to  his  bail-piece. 

Bill  of  Exceptions. — Failure  to  Incorporate  Long-hamd  Manuscript  of  Evi- 
dence,— Unless  the  original  long^hand  manuscript  of  the  evidence  made 
by  the  official  reporter  is  embodied  in  the  bill  of  exceptions  before  it  is 
signed  by  the  judge,  as  required  by  statute  (section  1410,  B.  S.  1881),  it 
will  not  be  regarded  as  a  part  of  the  record  on  appeal. 

Special  Finding.— CStmrt  Oan  Not  Alter, — Remedy  When  Defective.— The 
court  has  no  power  to  alter  or  change  its  special  finding  after  it  has 
been  returned  and  entered  of  record.  If  the  finding  is  not  sufficiently 
specific,  the  remedy  is  by  an  exception  to  the  conclusions  of  law,  or  by  a 
motion  for  a  new  trial. 

From  the  Vigo  Superior  Court. 

8.  G.  Stimson,  B.  B.  Stimaon  and  A.  B,  Higgina,  for  appel- 
lants. 

T.  W.  Harper  and  X.  D.  l^evejue^  for  appellee. 

Bebkshibe,  C.  J. — This  action  rests  upon  a  bond  exe^ 
cuted  by  the  appellants  in  accordanoe  with  section  981,  B. 
S.  1881. 

In  addition  to  the  main  action  there  is  an  ancillary  pro- 
ceeding in  attachment. 
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The  questions  which  are  presented  for  our  consideration 
arise  out  of  the  principal  action. 

There  was  a  demurrer  to  the  complaint^  which  was  over- 
ruled by  the  court,  and  an  exception  reserved. 

Paragraphs  of  answer,  from  one  to  six  inclusive,  were  filed. 
The  first  paragraph  of  answer  is  a  general  denial.  Demurrers 
were  addressed  to  the  4th,  5th  and  6th  paragraphs,  which  were 
sustained  to  the  4th  and  6th,  and  overruled  as  to  the  6th^ 
and  exceptions  reserved.  The  appellee  filed  a  general  denial 
in  reply. 

The  cause  was  submitted  to  the  court  for  trial,  and  at  the 
request  of  the  appellants  a  special  finding  was  returned. 

A  motion  was  made  to  make  the  special  finding  more  spe- 
cific, which  the  court  overruled,  and  the  appellants  excepted ; 
they  then  excepted  to  the  conclusions  of  law,  and  filed  a  mo- 
tion for  a  new  trial. 

The  court  overruled  the  motion  for  a  new  trial,  and  they 
excepted,  and  judgment  was  rendered  for  the  appellee. 

The  errors  assigned  are  :  (1)  That  the  complaint  does  not 
state  &cts  sufficient  to  constitute  a  cause  of  action  ;  (2)  that 
the  court  erred  in  overruling  the  demurrer  to  the  complaint ; 
(3)  that  the  court  erred  in  sustaining  the  demurrers  to  the 
4th  and  6th  paragraphs  of  answer ;  (4)  that  the  court  erred 
in  overruling  defendant's  motion  to  make  the  special  finding 
of  facts  more  specific ;  (6)  that  the  court  erred  in  overruling 
the  exceptions  to  the  conclusions  of  law ;  (6)  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

The   complaint  alleges  that  on  the day  of , 

1888,  there  was  pending  before  a  certain  justice  of  the  peace 
of  Vigo  county,  Indiana,  a  certain  suit  wherein  the  State  of 
Indiana  ex  reL  Elizabeth  Weir  was  plaintifiT,  and  the  appel- 
lant Frank  Clark,  the  defendant ;  that  on  the  24th  day  of 
October,  in  said  year,  said  justice  required  said  defendant  to 
enter  into  a  bond,  in  the  penal  sum  of  $400,  conditioned  that 
he  would  be  and  appear  before  the  Yigo  Circuit  Court  at 
the  November  term  thereof,  1888,  to  answer  to  the  com- 
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plaint  in  said  action^  which  was  for  bastardy,  and  not  depart 
without  leave,  and  abide  the  judgment  and  orders  of  the 
court ;  and  failing  so  to  do  would  pay  such  sums  of  money 
over  to  such  persons  as  might  be  adjudged  by  such  court; 
that  the  appellants  executed  their  bond,  and  the  same  was 
taken  and  approved  by  the  said  justice  on  the  29th  day  of 
October,  1888;  that  default  has  been  made  in  the  condi- 
tions of  said  bond,  in  this  :  that  on  the day  of , 

1888,  such  proceedings  were  had  that  judgment  was  ren- 
dered in  said  suit  in  favor  of  the  plaintiff,  and  against  said 
defendant,  for  the  sum  of  five  hundred  dollars,  and  costs 
taxed  at  $25.65,  and  that  the  said  defendant  pay  or  replevy 
said  judgment,  and  failing  therein  that  he  be  committed  to 
jail ;  that  said  defendant  did  not  appear  and  abide  the  orders 
and  judgment  of  the  court,  but  absconded  and  left  the  State  of 
Indiana,  and  has  failed  and  refused  to  pay  or  replevy  said 
judgment.  A  copy  of  the  bond  is  filed  as  a  part  of  the 
complaint.  It  recites  the  title  of  the  cause.  The  penalty  is 
four  hundred  dollars. 

The  conditions  of  the  bond  are  that  the  defendant,  Frank 
Clark,  will  appear  before  the  Vigo  Circuit  Court  at  its  No- 
vember term,  1888,  to  answer  the  complaint  of  the  State  of 
Indiana,  ex  rel.  Elizabeth  Weir,  for  bastardy,  and  not  depart 
without  leave,  and  abide  the  judgment  and  orders  of  the 
court ;  or,  failing  therein,  that  he  will  pay  such  sums  of  mo- 
ney, and  to  such  persons  as  may  be  adjudged  by  such  court. 
The  objections  to  the  complaint  are : 

First  It  fails  to  aver  that  in  the  action  for  bastardy  the 
court  adjudged  the  payment  of  any  sum  of  money  to  the  re- 
latrix. 

Second,  It  fails  to  allege  a  demand  of  performance  of 
the  conditions  of  the  bond  anterior  to  the  bringing  of  the 
action. 

We  think  neither  of  these  objections  is  well  grounded. 
Section  978,  R.  S.  1881,  provides  for  the  institution  of  the 
proceeding  as  follows  :     *^  When  any  woman  who  has  been 
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delivered  of  or  is  pregnant  with  a  bastard  child  shall  make 
complaint  thereof  in  writing,  under  oath,  before  any  justice 
of  the  peace,  charging  any  person  with  being  the  father  of 
such  child,  such  justice  shall,  by  his  warrant,  cause  such  per- 
son to  be  arrested  and  brought  before  him." 

Section  980,  B.  S.  1881,  provides  that  ^^The  prosecution 
shall  be  in  the  name  of  the  State  of  Indiana,  on  the  relation 
of  the  prosecuting  witness." 

Section  983,  B.  S.  1881,  provides  that  the  trial  and  con- 
tinuance of  the  prosecution,  except  as  otherwise  specially 
provided,  shall  be  governed  in  all  things  by  the  law  regu- 
lating civil  suits. 

Section  991,  B.  S.  1881,  provides,  if  the  jury  find  the 
defendant  to  be  the  father  of  the  child,  that  he  be  adjudged 
its  father,  and  charged  with  its  maintenance  and  education. 

Section  992,  B.  S.  1881,  provides  that  upon  such  verdict 
and  judgment  the  court  shall  make  such  order  for  the  edu- 
cation and  maintenance  of  the  child  by  annual  payment  to 
the  mother  (or  if  she  be  dead,  or  an  improper  person  to  re- 
ceive the  same,  to  such  other  person  as  the  court  may  direct) 
of  such  sums  of  money  as  may  be  adjudged  proper,  and  shall 
render  judgment  for  the  same,  specifying  the  terms  of  pay- 
ment ;  and  in  the  absence  of  payment  it  is  made  the  duty  of 
the  court,  if  the  defendant  be  in  custody,  to  require  him 
to  replevy  such  judgment  by  good  freehold  security,  or  in 
default  thereof  to  commit  him  to  jail. 

In  view  of  these  various  provisions  of  the  statute  we  are 
compelled  to  presume  that  the  i*elatrix,  in  the  present  ac- 
tion, is  the  mother  of  the  bastard  child  whose  mainte- 
nance and  education  were  involved  in  the  bastardy  proceed- 
ing. 

As  the  statute  provides  that  the  stated  payments  shall, 
in  all  cases,  be  made  to  the  mother,  if  living,  with  the  one 
exception  stated  above,  we  must  presume  that  the  court  so 
ordered  in  the  proceeding  here  in  question,  there  being 
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DothiDg  ID  the  record  to  indicate  that  the  case  came  within 
the  exception  named. 

The  complaint  may  not  be  sufficiently  specific  in  its  aver- 
ments as  to  the  conditions  of  the  judgment  and  orders  of  the 
court  in  the  bastardy  proceedings^  but  such  an  objection 
could  not  be  regarded  by  the  trial  court  except  a  motion 
had  been  made  to  require  the  complaint  to  be  made  more 
specific. 

As  bastardy  proceedings  are  quoM  civil  actions,  and  gov- 
erned by  the  rules  of  procedure  belonging  to  such  actions, 
where  not  otherwise  provided,  the  same  liberality  must  be 
allowed  in  the  trial  of  bastardy  proceedings  as  in  civil  ac- 
tions. 

We  do  not  think  that  a  demand  was  necessary  as  a  condi- 
tion precedent  to  the  maintenance  of  this  action. 

The  conditions  of  the  bond  were  that  the  defendant  would 
appear  at  the  following  term  of  the  circuit  court  and  answer 
the  complaint,  not  depart  without  leave,  and  abide  ttie  judg- 
ment and  orders  of  the  court ;  or,  failing  therein,  that  he 
would  pay  such  sums  of  money,  and  to  such  persons,  as  might 
be  adjudged  by  such  court. 

The  said  defendant  having  absconded,  and  failed  to  pay  or 
replevy  the  judgment  which  was  rendered  against  him,  there 
was  a  breach  of  the  bond,  and  a  right  of  action  at  once  ac- 
crued. We  think  there  was  no  error  in  overruling  the  de- 
murrer to  the  complaint. 

The  fourth  paragraph  of  answer  is  to  the  effect  that  at  the 
November  term  of  the  court  the  appellants  were  not  called 
on  to  perform  any  of  the  orders  of  said  court,  nor  to  make 
appearance,  and  that  no  default  was  taken  against  them,  or 
either  of  them,  and  that  no  judgment  of  forfeiture  was  taken 
against  them  or  either  of  them.  This  paragraph  of  answer 
is  entirely  without  merit,  and  the  court  committed  no  error 
in  sustaining  the  demurrer  addressed  thereto. 

We  know  of  no  provision  in  the  statute,  and  none  has 
been  pointed  out,  which  requires  the  defendant  in  a  bastardy 
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proceedings  or  his  bondsmen,  to  be  called,  and  judgment  of 
forfeiture  entered  as  a  condition  necessary  to  a  successful 
prosecution  of  an  action  on  the  bond. 

Section  1721,  R.  S.  1881,  applies  only  to  recognizances 
given  in  criminal  cases. 

A  bond  such  as  the  one  here  sued  on  is  nothing  more  nor 
less  than  a  penal  bond,  and  for  condition  broken,  which  has 
occurred  whenever  the  defendant  in  the  bastardy  proceed- 
ings has  failed  to  surrender  himself,  and  has  neither  paid  nor 
replevied  the  judgment,  an  action  may  at  once  be  instituted 
in  the  name  of  the  State. 

The  sixth  paragraph  of  the  answer,  in  substance,  is  that 
the  principal  in  the  bond  appeared  in  the  circuit  court  as  re- 
quired by  the  terms  and  conditions  thereof,  and  stood  his 
trial,  and  that  the  court,  on  pronouncing  judgment  against 
him,  did  not  commit  him  immediately  to  the  jail  of  said  county 
as  required  by  law,  but  gave  him  permission  to  depart 
for  two  days  for  the  purpose  of  securing  bail,  only  after  which 
by  the  terms  of  said  judgment  could  he  be  imprisoned. 

This  paragraph  of  answer  is  pleaded  as  a  separate  answer 
for  the  surety,  John  A.  Clark.  We  do  not  regard  this  par- 
agraph as  stating  any  defence  to  the  action.  It  is  somewhat 
equivocal  in  its  terms,  but  upon  any  view  which  we  can  take 
of  it  it  is  bad.  If  we  are  to  understand  that  the  court,  as  a  part 
of  the  verbal  announcement  of  its  judgment,  gave  time  to 
the  defendant  to  procure  replevin  bail,  such  verbal  announce- 
ment can  not  be  regarded,  for  the  reason  that  the  record 
which  the  court  caused  to  be  made  of  its  action  is  conclu- 
sive. 

If  we  are  to  understand  that  the  record  which  was  made 
of  the  judgment  as  pronounced  by  the  court  shows  that  the 
court  gave  to  the  defendant  two  days  in  which  to  replevy 
the  judgment,  and  committed  him  to  jail  for  a  failure  to  pay 
or  replevy  the  judgment  subject  to  the  condition  named,  then 
and  in  that  case  the  conditions  of  the  bond  were  not  broken. 
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except  npoD  the  defendant's  failure  to  pay  or  replevy  the 
judgment  within  the  time  granted,  or  at  the  end  of  the  time 
given  to  surrender  himself  to  the  proper  officer. 

The  time  given  being  one  of  the  conditions  in  the  judg- 
ment^ by  the  very  terms  of  the  bond,  there  was  no  breach 
until  the  time  given  had  elapsed  ;  there  was,  until  then,  no 
failure  to  abide  the  judgment  and  orders  of  the  court. 

Whether  or  not  the  court  committed  an  error  in  allowing 
the  defendant  time  to  find  replevin  bail  does  not  arise  as  a 
question  in  this  case.  But  if  the  question  did  arise,  we  do 
not  think  that  the  appellants,  or  either  of  them,  are  in  a  con- 
dition to  complain  of  the  court's  action. 

The  condition  complained  of  was  certainly  for  the  benefit 
of  the  defendant ;  if,  because  of  the  court's  liberality,  he 
could  have  found  replevin  bail,  it  would  have  relieved  him 
from  the  inconvenience  and  disgrace  of  being  incarcerated 
in  jail ;  and  if  he  could  have  found  bail,  it  would  have  re* 
lieved  the  appellant  John  A.  Clark  as  surety  on  the  bond. 

The  defendant  having  failed  to  pay,  or  replevy,  the  judg* 
ment,  according  to  its  conditions,  and  not  having  surrendered 
himself  to  the  proper  officer,  the  conditions  of  the  bond  were 
thereby  broken,  and  the  appellants  liable  to  an  action  on  the 
bond. 

The  evidence  is  not  in  the  record.  The  long-hand  report 
not  having  been  embodied  in  the  bill  of  exceptions,  as  the 
statute  requires,  we  can  not  regard  it  as  a  part  of  the  re* 
cord. 

It  is  sufficient  to  cite  our  own  cases,  as  follows :  HenrrtU 
V.  Seal^  121  Ind.  193 ;  Patterson  v.  Churchman,  122  Ind. 
379;  Ohio,  etc.,  R.  W.  Go.  v.Voight,  122  Ind.  288,andcasea 
cited. 

The  court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

There  was  no  error  in  overruling  the  motion  to  make  the 
special  finding  more  specific ;  if  not  sufficiently  specific  ta 
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entitle  the  appellee  to  jadgment,  the  remedy  was  by  excep- 
tions to  the  conclusions  of  law,  otherwise  by  a  motion  for  a 
new  trial. 

The  court  had  no  power  to  alter  or  change  its  special  find- 
ing after  it  had  been  returned  and  entered  of  record.  Levy 
V.  Chittenden,  120  Ind.  37;  sections  550,  561,  and  552,  R. 
8.  1881 ;   Wray  v.  Hill^  85  Ind.  546. 

The  court  did  not  err  in  its  conclusions  of  law. 

The  court  was  not  required  to  order  the  defendant,  in  the 
bastardy  proceeding,  into  custody  after  its  finding  had  been 
returned,  except  for  some  good  reason  shown. 

The  appellant  was  not  subject  to  the  custody  of  the  sherifl^ 
until  after  the  judgment  of  the  court  committing  him  to  jail 
in  default  of  replevin  bail,  or  payment  of  the  judgment. 
Sections  981  and  992,  supra. 

This  is  the  rule,  even  in  criminal  cases,  where  there  has 
been  a  verdict  of  guilty,  and  where  imprisonment  in  the  State's 
prison  is  a  part  of  the  punishment. 

In  Redman  v.  Staie,  28  Ind.  205  (beginning  at  bottom 
of  page  213),  this  court  said  :  '^  If  James  Redman  was  on 
bail,  the  mere  fact  that  the  jury  had  returned  a  verdict  of 
guilty  against  him  did  not  terminate  his  right  to  his  liberty 
and  place  him  in  the  custody  of  the  sheriff,  or  other  ofiicer, 
or  give  to  the  officers  any  right  or  power  to  arrest  or  im- 
prison him.  It  is  not  our  purpose  here  to  deny  or  determine 
the  question  of  the  power  of  the  court  upon  the  return  of  a 
verdict  convicting  the  defendant  of  a  felony  to  order  him 
into  custody,  if  present  in  court,  or  if  not,  to  direct  a  writ  to 
be  issued  for  his  arrest,  before  judgment ;  but,  in  the  absence 
of  such  order  or  writ,  it  was  unlawful  for  the  officer  to  make 
the  arrest." 

If  the  appellant  John  A.  Clark  did  not  desire  to  stand 
longer,  after  the  court  had  made  its  finding,he  had  an  ample 
remedy  either  under  the  common  law  or  by  virtue  of  the 
statute.     He  was  entitled  to  his  bail-piece.     Turner  v.  Wil^ 
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son,  49  Ind.  681 ;  sections  871,  872,  873,  874,  876,  B.  S. 
1881.     These  sections  apply  by  virtue  of  section  983,  supra. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jane  3, 1890 ;  petition  for  a  rehearing  overruled  Sept.  20, 1890. 
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Pleading. — AeUon  for  IhrtiUon. — Sufficiency  of  Answer. — Advaneemenia, — 
Parehaaer  from  Heir, — DecedenU^  Ettales. — In  a  suit  for  partition  an 
answer  is  good  which  avers  that  the  land  in  controversy  belonged  to  A.; 
that  during  his  lifetime  he  made  certain  advancements  to  his  heirs ; 
that  after  his  death  there  was  a  settlement  between  his  heirs,  and  the 
said  real  estate  was  assigned  to  B.,  a  daughter  of  A.,  as  her  share  in 
her  father's  estate ;  that  the  plaintiffs  in  the  partition  suit  are  the  grand- 
children of  A.,  being  the  children  of  C,  a  deceased  daughter  of  A.;  that 
the  plaintifis  and  their  mother  had  been  advanced  to  their  full  share 
in  the  estate  of  said  A.,  and  had  no  interest  in  said  real  estate ;  that 
the  defendant  purchased  said  real  estate  of  B.,  A.'s  said  daughter,  and 
her  husband,  in  good  faith,  and  for  its  full  value,  without  notice  that  the 
plaintiffs  had,  or  claimed  to  have,  any  interest  in  or  title  to  the  said 
real  estate. 

Same. — Partial  Reply. — Demurrer, — A  reply  to  the  foregoing  answer  is  bad 
which  alleges  that  the  said  land  was  devised  to  the  plaintiffs  by  the  will 
of  the  ancestor,  and  therefore  can  not  be  treated  as  an  advancement. 
The  reply,  while  purporting  to  be  a  reply  to  the  whole  answer,  in  no 
way  seeks  to  deny  or  avoid  the  advancement  alleged  in  the  answer  to 
have  been  made  to  the  mother  of  the  plaintiffs  in  her  lifetime,  nor  does 
it  deny  the  allegation  of  the  answer  as  to  the  division  made  after  the 
death  of  the  ancestor,  by  which  the  property  in  controversy  was  given 
to  the  grantor  of  the  defendant  as  her  share  in  her  father's  estate.  At 
most,  the  reply  can  only  be  said  to  be  a  partial  reply,  when  it  purports 
to  be  a  reply  to  the  whole  answer,  and  is,  therefore,  bad,  and  the  demur- 
rer was  properly  sustained  to  the  same. 

Advancements. — Purchaser  from  Heir. —  What  he  may  Show  as  to  Advance- 
menu. — A  purchaser  from  an  heir  may  set  up  advancements  to  the  other 
heirs.  He  stands  in  the  same  relation  to  the  estate  as  did  the  heir;  he 
receives  whatever  interest  the  heir  has  in  the  estate.    If  the  heir  from 
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whom  he  purchases  has  been  advanced,  that  fact  maj  be  shown  to  re- 
duce the  interest  of  the  heir,  and  likewise  reduce  the  interest  received 
by  the  purchaser.  When  the  purchaser  alleges  that  she  purchased  of 
the  heir  all  of  the  real  estate  described  in  the  complaint,  in  good  faith, 
and  for  a  valuable  consideration,  she  has  the  right  to  allege  and  prove 
aach  facts  as  establish  the  title  of  the  heir  from  whom  she  purchased  to 
all  of  the  real  estate. 

From  the  Warren  Circuit  Court. 

C  F.  MeAdamSy  for  appellants. 
TF.  P.  Rhodes,  for  appellee. 

OiiDB^  J. — ^This  is  an  action  by  the  appellants,  Alva  V., 
James  A.,  Frank  and  Emma  Duncan,  against  the  appellee, 
Minerva  Henry,  for  the  partition  of  certain  real  estate  de- 
scribed in  the  complaint. 

The  appellee  answered  that  the  real  estate  was  owned  by 
one  Nicholas  Starry,  now  deceased,  and  that  the  plaintiffs 
are  children  of  Mary  Duncan,  deceased,  who  was  the  daughter 
of  said  Nicholas  Starry,  and  are  grandchildren  of  said  Starry, 
who  died  in  the  State  of  Kansas  about  the  year  1880, 
intestate  as  to  the  land  described  in  the  complaint ;  that 
he  left  surviving  him,  as  his  heirs,  said  plaintiffs,  his  grand- 
children, Hannah  Smith,  wife  of  John  Smith,  a  daugh- 
ter, Nicholas  Starry,  Alexander  Starry,  and  George  Starry, 
his  sons,  and  Elizabeth  Meek  and  Maggie  Watson,  his 
daughters;  that  in  his  lifetime  said  Nicholas  Starry,  de- 
ceased, by  way  of  advancements,  gave  to  his  said  sons  and 
daughters  large  amounts,  to  wit:  to  his  daughter  Mary 
Duncan,  $3,000 ;  to  Maggie  Watson,  $2,000 ;  and  to  each 
of  his  other  children,  $1,000 ;  that  his  entire  estate,  in- 
cluding the  amounts  so  advanced,  amounted  to  about  $30,000; 
that  in  1878,  after  the  death  of  Mary  Duncan,  he  gave  to  her 
children,  the  plaintiffs,  certain  real  estate  in  Warren  county, 
Indiana  (describing  it),  of  the  value  of  $3,000,  in  full  of  all 
their  claim  and  interest  in  his  real  estate;  that  at  his  de- 
cease, in  1880,  the  amount  of  property  owned  by  him,  to- 
gether with  what  had  been  advanced,  made  to  each  of  his 
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\ 
said  children  about  the  sum  of  $5^000 ;  that  said  property 

was  divided  equally  among  said  children,  after  taking  into 
account  the  amounts  so  advanced,  and  charging  them  each 
with  the  same ;  and  that  the  amount  so  given  to  said  Mary 
and  that  given  to  plaintiffs  by  said  ancestor  more  than  equalled 
the  share  they  were  entitled  to  of  the  estate  of  said  decedent^ 
and  that  afler  said  settlement  and  distribution  the  appellee, 
in  good  faith,  and  for  its  full  value,  without  knowledge  or 
notice  that  plaintiffs  had,  or  claimed  to  have,  any  interest  in 
or  title  to  the  same,  purchased  said  real  estate  described  in 
the  complaint  of  Hannah  Smith  and  her  husband  John 
Smith,  who  had  received  the  same  on  the  share  of  said  Han- 
nah Smith  in  the  estate  of  her  father,  Nicholas  Starry,  de- 
ceased. 

The  appellants  demurred  to  this  paragraph  of  answer  for 
want  of  facts,  which  demurrer  was  overruled.  They  excepted, 
and  assign  the  ruling  as  error.      * 

The  appellants  then  filed  a  reply  to  this  paragraph  of 
answer,  alleging  the  death  of  Nicholas  Starry,  in  the  State  of 
Kansas ;  that  he  died  testate  as  to  a  part  of  his  estate,  and  set- 
ting out  a  copy  of  his  will  showing  a  devise  to  the  appel- 
lants of  the  real  estate  described  in  said  answer,  and  that  the 
appellants  hold  said  real  estate  by  virtue  of,  and  under,  said 
will ;  and  that,  as  to  the  real  estate  described  in  the  com- 
plaint, the  said  Nicholas  Starry  died  intestate,  and  admitting 
that  the  heirs  are  properly  named  and  stated  in  said  an- 
swer. 

The  appellee  demurred  to  this  reply,  and  the  court  sus- 
tained the  demurrer,  and  this  ruling  is  also  assigned  as  error» 
The  overruling  of  appellants'  demurrer  to  the  answer,  and 
the  sustaining  of  a  demurrer  to  the  reply,  are  the  only  er- 
rors discussed  on  the  part  of  counsel  for  appellants.  We  are 
not  favored  with  a  brief  on  behalf  of  the  appellee. 

We  do  not  think  there  is  any  error  in  either  of  these  rul- 
ings. 

The  answer  alleges  certain  advancements  made   to   the 
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heirs  of  Nicholas  Starry,  and  that  after  his  decease  there  was 
a  settlement  between  the  heirs,  and  the  real  estate  described 
in  the  complaint  was  assigned  to  Mrs.  Smith,  a  daughter,  that 
the  appellants  and  their  mother  had  been  advanced  to  their 
fall  share  in  the  estate  of  their  ancestor,  and  therefore  had  no 
interest  in  said  real  estate  described  in  the  complaint,  and 
that  the  appellee  purchased  said  land  of  Mrs.  Smith  and  her 
husband ;  this  constituted  a  good  answer  to  the  complaint. 

It  is  contended  hj  counsel  for  appellants  that  the  purchaser 
of  Mrs.  Smith's  interest  could  not  set  up  advancements  to 
the  other  heirs.  In  this  counsel  is  in  error.  The  purchaser 
stands  in  the  same  relation  to  the  estate  as  did  the  heir ;  he 
receives  whatever  interest  the  heir  has  in  the  estate.  If  the 
heir  from  whom  he  purchases  has  been  advanced,  that  fact 
may  be  shown  to  reduce  the  interest  of  the  heir,  and  like- 
wise reduce  the  interest  received  by  the  purchaser.  And  in  the 
case  under  consideration  the  purchaser  alleges  that  she  pur- 
chased of  the  heir  all  of  the  real  estate  described  in  the  com- 
plaint in  good  faith,  and  for  a  valuable  consideration ;  and 
she  has  the  right  to  allege  and  prove  such  facts  as  establish 
the  title  of  the  heir  from  whom  she  purchased  to  all  of  the 
real  estate. 

It  is  contended  by  counsel  for  appellants  that  the  facts  al- 
leged in  the  reply  show  that  the  land,  which  is  alleged  in  the 
answer  to  have  been  given  by  the  ancestor  to  the  appellants, 
and  which  is  further  alleged  to  be  of  the  value  of  $3,000, 
and  to  be  an  advancement  to  the  appellants,  was  devised  to 
them  by  the  will  of  the  ancestor,  and  therefore  can  not  be 
treated  as  an  advancement.  Grant  that  to  be  true,  and  yet  the 
reply  is  not  good.  The  reply  purports  to  be  a  reply  to  the 
whole  answer.  The  answer  alleges  an  advancement  of 
$3,000  to  the  mother  of  the  appellants  in  her  lifetime,  and 
the  reply  in  no  way  seeks  to  deny  or  avoid  the  advancements 
made  to  the  mother,  nor  does  it  deny  the  division  made  after 
the  death  of  the  ancestor,  by  which  the  property  in  contro- 
versy was  given  to  Mrs.  Smith  as  her  share.    At  most,  the 
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reply  can  only  be  said  to  be  a  partial  reply,  when  it  purports 
to  be  a  reply  to  the  whole  answer,  and  is,  therefore,  bad, 
and  the  demurrer  was  properly  sustained  to  the  same. 

The  answer  does  not  set  out  the  family  settlement  and  di- 
vision of  the  property  as  specifically  as  it  should,  but  no  ob- 
jection is  urged  to  it  on  that  account,  and  hence  we  have  not 
considered  it  with  regard  to  the  formal  averments. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  May  26, 1890 ;  petition  for  a  rehearing  overruled  Sept.  20, 1890. 


No.  14,176. 

Bush  v.  Groomes,  by  Next  Friend. 

PBOMiaBOBY  'Note.— Property  €f  Wift.—  Wrtmgfvl  Sale  by  Htuband.--No 
TUJU  Passed  to  ISwehaser, — Ouardian  and  Ward, — A  guardian,  with  the 
consent  of  her  husband,  settled  with  his  ward,  and  turned  over  to  her, 
among  other  assets,  a  certain  promissory  note  assigned  in  blank,  and 
was  thereupon  discharged  by  the  court.  The  husband,  immediately  af- 
ter the  delivery  of  the  note  to  his  wife,  forcibly,  and  against  her  will, 
snatched  it  from  her,  and  refused  to  return  it  to  her,  and  afterwards 
forged  her  endorsement  across  the  back  thereof,  and  without  her  knowl- 
edge or  consent  sold  it  to  the  defendant  and  decamped  with  the  pro- 
ceeds. The  purchaser  was  well  acquainted  with  the  wife  and  her  hus- 
band, and  at  the  time  he  purchased  said  note  knew  that  it  belonged  to 
the  estate  of  the  wife,  but  supposed  that  the  endorsement  was  genuine, 
and  that  the  husband  had  authority  to  sell  the  same,  but  took  no  steps 
to  ascertain  the  facts. 

Held,  that  the  purchaser  from  the  husband  acquired  no  title  to  the  note^ 
and  could  not  hold  it  as  against  the  wife,  the  rightful  owner. 

Replevin. — Promissory  Note. — Personcd  Property. — May  be  Replevied. — Sec- 
tion 1285,  R.  S.  1881,  provides  that  the  phrase  *'  personal  property"  shall 
include  goods,  chattels,  evidence  of  debt,  and  things  in  action.  A  prom- 
issory note  is  the  evidence  of  a  debt  due  from  the  makers  thereof ;  and 
under  the  definition  of  the  phrase  "  personal  property,"  as  furnished  by 
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thestatate,  falls  within  the  provisions  of  section  1266,  B.  S.  1881,  and 
may  be  taken  on  a  writ  of  replevin. 

QAMX,—AppoirUmenl  (^  Next  Friend,--  Whm  May  he  Made  for  Wife.— De- 
mand by  Wife, — Sufficiency  q/l— Where  a  guardian  has  made  settlement 
with  his  ward,  as  provided  by  the  law  npon  the  subject,  she  having 
married  a  man  of  full  age,  she  is  entitled  to  the  possession  of  the  estate 
thus  turned  over  to  her.  Under  such  circumstances,  in  a  replevin  suit 
to  recover  the  possession  of  a  promissory  note  belonging  to  said  estate, 
the  wife  being  a  minor,  the  court  has  the  right  to  appoint  some  one  to 
prosecute  the  suit  for  her,  as  her  next  friend.  It  is  not  necessary  to 
show  that  the  next  friend  had  made  a  demand  for  the  note  before  the 
bringing  of  the  action,  it  appearing  that  such  a  demand  had  been  made 
by  the  wife  prior  to  the  institution  of  the  suit. 

Coero.— ifoeion  to  Tax  all  AgainH  PaHy.—  When  I^operly  Owrru/ed— Where 
a  motion  was  made  to  tax  the  wife  with  all  the  costs  which  had  accrued 
up  to  the  time  the  next  friend  was  appointed,  the  court  was  not  bound 
to  examine  the  record  to  ascertain  whether  there  might  not  be  some  costs 
which  should  be  taxed  to  her,  but  might  properly  overrule  the  motion 
when  it  was  ascertained  that  she  should  not  be  taxed  with  all  the  costs 
which  had  accrued  up  to  the  time  of  the  appointment  of  the  next  friend. 
It  would  have  been  error  to  tax  her  with  the  costs  of  the  original  pro- 
cess by  which  tl\e  defendant  was  brought  into  court. 

From  the  Marion  Superior  Court. 

B.  F.  Dams  and  W.  H.  Martz,  for  appellant. 
H,  J,  Everett,  for  appellee. 

Coffey,  J. — The  appellee,  a  minor,  whose  maiden  name 
was  Viola  V.  Roberts,  intermarried  with  Zachariah  Groomes, 
in  Marion  county,  on  the  12th  day  of  March,  1886.  At  the 
time  of  her  marriage  Enoch  Read  was  her  legal  guardian, 
and  had  in  his  possession  as  such,  among  other  property,  a 
promissory  note  for  the  sum  of  four  hundred  and  ninety- 
eight  dollars  and  forty-eight  cents,  dated  October  12,  1885, 

]  due  one  year  after  date,  payable  to  himself  as  guardian  of 
Viola  V.  Roberts,  at  Ritzinger's  Bank,  in  the  city  of  Indi- 

;  anapolis,  and  signed  by  J.  Sanders  Hollingsworth  and  W.  H. 

\  Hollingsworth.     The  said  guardian,  with  the  consent  of  her 

''  husband,  settled  with  the  appellee,  as  his  ward,  on  the  21st 
day  of  July,  1886,  and,  in  part  discharge  of  his  liability  to 
her,  assigned  said  note  in  blank,  and  delivered  the  same  to 
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her,  and  was  thereupon  discharged  hj  the  Marion  Circuit 
Court, 

Immediately  after  said  note^  with  the  money  due  her^  was 
delivered  over  to  appellee  by  her  guardian,  her  husband  forci- 
bly,  and  against  her  will,  snatched  it  from  her,  and  though  re- 
peatedly requested  by  her  to  return  it  refused  to  do  so,  and 
afterwards  forged  her  endorsement  across  the  back  of  said 
note,  and  without  her  knowledge  or  consent  sold  the  same 
to  the  appellant  on  the  28th  day  of  July,  1886,  for  the  sum 
of  four  hundred  and  seventy  dollars. 

The  appellant  was  well  acquainted  with  the  appellee  and 
her  husband,  and  at  the  time  he  purchased  said  note  knew 
that  it  belonged  to  the  estate  of  the  appellee,  but  supposed 
that  the  endorsement  was  genuine,  and  that  the  husband  had 
authority  to  sell  the  same,  but  took  no  steps  to  ascertain  the 
facts.  On  the  morning  of  the  29th  day  of  July,  1886,  the 
appellee's  said  husband  left  her,  at  Indianapolis,  where  they 
resided,  stating  that  he  was  going  to  the  city,  of  Chicago,  and 
would  return  in  August  following,  but  at  the  time  of  the 
trial  of  this  cause  he  had  not  returned.  He  left  the  appel- 
lee almost  destitute,  paying  her  none  of  the  money  received 
for  said  note,  and  appropriating  to  his  own  use  her  entire 
estate  of  thirteen  hundred  dollars,  except  fifty  cents  in  money 
and  notes  amounting  to  one  hundred  and  seventy-five  dol- 
lars. 

Upon  learning,  after  her  husband  was  gone,  that  he  had 
transferred  the  note  in  question  to  the  appellant  she  demanded 
the  possession  of  the  same,  and  the  appellant  refusing  to  de- 
liver it  to  her,  she  instituted  this  suit  for  its  possession. 

The  appellant  interposed  a  plea  in  abatement  on  account 
of  the  minority  of  appellee,  upon  which  Eiley  undertook,  as 
her  next  friend,  to  prosecute  this  suit,  and  qualified  as  such 

next  friend. 

Upon  the  facts,  as  above  stated,  the  court  stated,  as  a  con- 
clusion of  law,  that  the  appellee  was  entitled  to  the  posses- 
sion of  the  note  in  controversy. 
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It  is  contended  by  the  appellant  that  the  note  in  contro- 
versy is  not  personal  property  within  the  meaning  of  section 
1266,  B.  S.  1881.  We  do  not  agree  with  the  appellant  in 
this  contention. 

Section  1285,  B.  S.  1881,  provides  that  the  phrase  '^  per- 
sonal propei*ty  "  shall  include  goods,  chattels,  evidences  of 
debt,  and  things  in  action.  The  note  in  suit  is  the  evidence 
of  a  debt  due  from  the  makers  thereof,  and  under  the  defi- 
nition of  the  phrase  ^'  pei*sonal  property,'^  as  furnished  by 
the  statute,  falls  within  the  provisions  of  section  1266,  svpra^ 
and  may  be  taken  on  a  writ  of  replevin. 

In  the  case  of  Southern  Plank-Road  Co.  v.  HixoUj  5  Ind. 
165,  it  was  said  that  replevin  would  lie  to  recover  the 
possession  of  the  record  book  of  a  corporation  which  had 
been  wrongfully  detained. 

In  the  case  of  Wilson  y.  Rybolt,  17  Ind.  391,  it  was  held 
that  an  action  of  replevin  could  be  maintained  for  the  pos- 
session of  title  deeds ;  and  we  know  of  no  reason  why  it  may 
not  be  maintained  to  recover  the  possession  of  a  promissory 
note  which  is  wrongfully  detained.  See  section  1809,  B.  S. 
1881. 

It  is  next  contended  that  the  action  could  not  be  main- 
tained by  a  next  friend,  but  could  only  be  maintained  by  a 
guardian. 

As  we  have  seen,  the  guardian  had  made  settlement  with 
the  appellee,  and  had  been  discharged  by  the  proper  court, 
80  that  there  was,  in  fact,  no  guardian  by  whom  the  suit 
could  be  prosecuted. 

The  guardian  having  made  settlement  with  appellee,  as 
provided  by  the  law  upon  the  subject,  she  having  married  a 
man  of  full  age,  we  think  she  was  entitled  to  the  posses- 
sion of  the  estate  thus  turned  over  to  her.  Section  255, 
B.  S.- 1881,  provides  that  ^^  When  an  infant  shall  have  a  right 
of  action,  such  in&nt  shall  be  entitled  to  bring  suit  thereon, 
Vol.  125.— 2 
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and  the  same  shall  not  be  delayed  or  deferred  on  account 
of  such  infant  not  being  of  full  age/' 

Section  256,  B.  S.  1881^  provides  that  '^Before  any  pro- 
cess shall  be  issued  in  the  name  of  an  infant  who  is  a 
sole  plaintiff,  a  competent  and  responsible  person  shall  con* 
sent  in  writing  to  appear  as  the  next  friend  of  such  in* 
&nt;  and  such  next  friend  shall  be  responsible  for  the 
costs  of  such  action ;  and  thereupon  process  shall  issue  as 
in  other  cases.'' 

Under  these  statutes  the  court  did  not  err  in  permit* 
ting  Riley  to  prosecute  this  suit,  as  next  friend,  for  the  < 
appellee.  Oreenman  v.  Gohee^  61  Ind.  201.  Nor  was  it  nec- 
essary to  show  that  such  next  friend'  made  a  demand  for 
the  note  before  this  suit  was  brought.  As  the  appellee 
was  entitled  to  the  possession  of  the  note,  the  demand  made 
by  her  before  suit  brought  was  sufficient.  This  case  is  read- 
ily distinguished  from  the  cases  of  Miles  v.  BaydeUy  3  Pick. 
213,  and  Brown  v.  Hull,  16  Vermont,  673,  cited  by  the  ap- 
pellant. 

The  court  did  not  err  in  overruling  the  appellant's  motion 
to  tax  all  the  costs  to  the  appellee  which  had  accrued  up  to 
the  time  the  next  friend  was  appointed.  It  would  have  been 
error  to  tax  her  with  the  costs  of  the  original  process  by 
which  the  appellant  was  brought  into  court.  Under  this 
motion  the  court  was  not  bound  to  examine  the  record  to 
ascertain  whether  there  might  not  be  some  costs  which  should 
be  taxed  to  the  appellee,  but  might  properly  overrule  the 
motion  when  it  was  ascertained  that  she  should  not  be  taxed 
with  all  the  costs  which  had  iaccrued  up  to  the  time  Riley 
undertook  to  prosecute  the  case  as  next  friend. 

The  special  finding  is  abundantly  supported  by  the  evi- 
dence. The  husband  had  no  authority  from  the  appellee  to 
sell  the  note  in  controversy ;  had  no  authority  to  endorse 
her  name  upon  it,  and  had  no  title  to  transfer  to  the  appel- 
lant. 

The  appellant,  by  his  purchase  under  the  facts  in  this  case, 
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acqaired  no  title  to  the  note^  and  can  not  bold  it  as  against 
the  rightful  owner. 

There  is  no  error  in  the  record. 

Jadgment.  affirmed. 

Filed  April  26, 1890 ;  petition  for  a  rehearing  overraled  Sept  20, 1890. 


No.  14,825. 

The  Midland  Railway  Company  t^.  Fisher. 

CoTESAirr, — To  BuiUd  Fence. — OUigaHan  to  Bnfirm  hy  Ikwduuer  at  Fmre^ 
cloture  Sale, — Bailroad. — Bight  ijf  Way, — EaaemenL — A  right  of  way  was 
granted  to  a  railroad  company,  and  in  consideration  of  the  grant  the 
company,  by  an  agreement  incorporated  in  the  deed  (the  deed  being 
signed  by  the  grantors,  but  not  by  the  grantee),  promised  to  construct 
a  fence  on  each  side  of  the  railroad  as  soon  as  it  should  be  completed. 
After  the  completion  of  the  road  a  sale  of  all  the  property  and  fran- 
chises of  the  company  was  made  upon  a  decree  of  foreclosure,  and  all 
the  rights  of  the  mortgagor  purchaccd  by  another  company.  Under 
the  title  thus  acquired  the  new  company  entered  into  possession,  and 
began  to  operate  the  road  purchased  by  it  as  soon  as  it  acquired  title. 

Hddf  that  the  new  company— the  purchaser  at  the  foreclosure  sale — was 
bound  to  build  the  fence,  the  performance  of  the  agreement  to  build  it 
being  a  condition  of  the  right  to  enjoy  the  covenant  granted  by  the 
owners  of  the  land. 

Sams. — Purehaaer  at  Foredoeure  Sale, — Non-lAolnUiy  (ffor  Oeneral  Debte  of 
Corporalion,^LSabilUy  of  for  a  Covenant  Bunning  with  the  Land, — EaaemenL 
— A  corporation  which  succeeds  to  the  property  and  rights  of  another 
corporation  through  the  medium  of  a  sale  upon  a  decree  of  foreclosure, 
is  not  responsible  for  the  general  debts  of  the  corporation,  whose  prop- 
erty and  franchises  it  acquires.  The  covenant  to  build  the  fence,  how- 
ever, was  not  a  general  debt  of  the  original  corporation,  but  an  integral 
part  of  the  deed,  upon  which  rest  the  rights  of  the  purchasing  corpo- 
ration. The  deed  which  creates  the  asserted  right  discloses  the  cove- 
nant  which  burdens  the  right.  In  accepting  the  right  under  such  a 
deed,  and  asserting  a  claim  to  the  privileges  conferred  by  it,  subscquont 
grantees  of  the  original  covenantor  became  bound  to  perform  the  agreo* 
meat.    The  covenant  passed  with  the  land.    The  easement  which  bur- 
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dened  the  fee  was  an  encambrancei  and  the  party  that  took  the  land 
took  it  subject  to  the  encumbrance.  Junction  B,  R,  Co,  v.  Sayen,  28  Ind. 
318,  distinguished. 

Same. — Notice  of  to  Purchasing  Oorporation. — The  covenant  in  the  deed 
through  which  the  purchasing  corporation  claims,  and  the  facte  open  to 
observation,  imparted  notice  of  the  covenant,  and  notice  also  of  its  non- 
performance. It  can  not  claim  the  righte  of  a  purchaser  without  notice. 

Sams. — Deed  Poll. — Acceptance  of  by  Qrantee, — Effect  of — Staiute  of  Limita- 
tions,— Qrantu  of  Deed  Poll. — Adion  cf  Covenant  will  Lie  against. — A  deed 
poll,  when  accepted  by  the  grantee,  becomes  the  mutual  contract  of  the 
parties.  The  acceptance  of  the  deed  by  the  grantee  named  in  it,  made 
it  a  written  contract,  and  the  obligations  created  by  the  deed  are  there- 
fore express,  and  are  evidenced  by  a  writing.  The  promise  of  the 
grantee  in  the  deed  is  not  a  verbal  one,  and  the  case  is  not  governed  by 
the  provisions  of  the  statute  of  limitations  respecting  verbal  contracts. 
An  action  of  covenant  will  lie  against  the  grantee  of  a  deed  poll. 

■ 

From  the  Madison  Circait  Court. 

H.  Orawfardy  W.  JB.  Crawford  and  M.  A.  Ghipman,  for 
appellant. 

R,  JR.  Stephenson  and  W.  R.  Fertig,  for  appellee. 

Elliott,  J. — In  May,  1 873,  the  then  owners  of  the  land  de- 
scribed in  the  appellee's  complaint  conveyed  to  the  Ander- 
son, Lebanon  and  St.  Louis  Railway  Company  a  right  of 
way.  In  consideration  of  the  grant  of  the  right  of  way  the 
company,  by  an  agreement  incorporated  in  the  deed,  prom- 
ised to  construct  a  board  fence,  five  boards  in  height,  on  each 
side  of  the  railroad  as  soon  as  it  should  be  completed.  The 
deed  conveying  the  right  of  way  was  signed  by  the  grantors, 
but  not  by  the  grantee.  The  railroad  was  completed  in 
1876,  and  the  action  was  brought  in  1886.  In  1875  the  com- 
pany mortgaged  all  of  its  property  and  rights,  and  in  1883 
the  mortgage  was  foreclosed  by  a  decree  of  the  circuit  court 
of  the  United  States.  A  sale  of  all  the  property  and  fran- 
chises of  the  company  was  made  upon  the  decree  of  fore- 
closure, and  the  Midland  Railway  Company  purchased  all 
of  the  rights  of  the  mortgagor.  Under  the  title  thus  ac- 
quired the  Midland  company  entered  into  possession  and  be- 
gan to  operate  the  road  purchased  by  it  as  soon  as  it  acquired 
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title.  No  fence  has  been  erected^  as  provided  in  the  deed 
granting  the  right  of  way.  Fisher  became  the  owner  of  the 
land  in  August,  1884. 

The  contention  of  appellant's  counsel  is  that  their  client 
did  not  become  liable  for  the  general  debts  of  its  predeces-  ^ 
sor,  and  that  the  debt  which  the  appellee  seeks  to  enforce  is 
a  general  debt.  We  agree  with  counsel,  that  the  rule  is  that 
a  corporation  which  succeeds  to  the  property  and  rights  of 
another  corporation  through  the  medium  of  a  sale  upon  a  de* 
cree  of  foreclosure,  is  not  responsible  for  the  general  debts 
of  the  corporation  whose  property  and  franchises  it  acquires. 
Lake  Erie,  etc.,  R,  W.  Co.  v.  Griffin,  92  Ind.  487  ;  Hoard  v. 
Chesapeake,  etc,  Railway,  123  U.  S.  222  ;  Oilman  v.  Sheboy- 
gan, etc.,  R.  R.  Co.,  37  Wis.  317. 

But  we  can  not  agree  that  the  assumption  that  the  claim 
of  the  appellee  is  a  mere  general  debt  is  valid,  for  we  regard 
the  performance  of  the  agreement  to  build  a  fence  as  a  con- 
dition of  the  right  to  enjoy  the  easement  granted  by  the 
owners  of  the  land.  The  right  which  the  appellee  seeks  to 
enforce  is  more  than  a  general  claim  for  money,  for  it  is  a  ^ 
right  blended  with  that  of  the  appellant  to  use  and  occupy 
the  land  with  its  track.  The  appellant's  liability  does  not 
rest  upon  the  claim  against  the  old  company,  but  upon  the 
duty  which  arises  out  of  the  occupancy  of  the  land.  It  can 
not,  in  equity,  be  permitted  to  enjoy  the  easement,  and  yet 
refuse  to  perform  the  agreement  which  created  and  conferred 
the  easement.  We  think  the  principle  declared  in  Lake  Erie, 
etc.,  R.  W.  C .  V.  Griffin,  supra ;  Bloomfield  R.  R.  Co.  v. 
Van  alike,  107  Ind.  480 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Grijin, 
107  Ind.  464 ;  Bloomfield  R.  R.  Co.  v.  Grace,  112  Ind.  128 ; 
Indiana,  etc.,  R.  W.  Co.  v.  Allen,  113  Ind.  308,  and  Don- 
aid  V.  St.  Louis,  etc.,  R.  R.  Co.,  52  Iowa,  411,  governs  this 
phase  of  the  case. 

The  appellant  is  in  the  possession  of  the  right  of  way  as 
the  grantee  of  the  original  contractor,  and  it  must  take  the    v 
benefit  it  enjoys  subject  to  the  burden  annexed  to  it  by  the 
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contract  which  gave  existence  to  that  benefit.  It  can  not 
enjoy  the  benefit  and  escape  the  burden,  for  the  burden  and 
the  benefit  are  so  interlaced  as  to  be  inseparable.  The  right 
to  the  benefit  is  so  blended  with  the  burden  that  equity  and 
justice  forbid  a  severance. 

One  who  takes  a  privilege  in  land  to  which  a  burden  is 
annexed  has  no  right  to  assert  a  claim  to  the  privilege,  and 
deny  responsibility  for  the  burden.  A  party  who  acquires 
such  a  privilege  acquires  it  subject  to  the  conditions  and  bur- 
dens bound  up  with  it,  and  must,  if  he  asserts  a  right  to  the 
privilege,  bear  the  burden  which  the  contract  creating  the 
privilege  brought  into  existence.  The  one  he  can  not  have  at 
the  expense  of  the  other.  In  Louisville,  etc.y  i2.  W.  Co.  v. 
Power,  119  Ind.  269,  we  said  of  a  railroad  company  :  "  Hold- 
ing the  land  under  the  deed,  as  it  did,  it  was  bound  to  per- 
form its  contract.  To  permit  it  to  retain  the  land  and'  re- 
pudiate the  deed  would   be  against  equity  and  good  con- 


science." 


In  this  instance  the  covenant  written  in  the  deed  was  an 
essential  part  of  it,  and  the  agreement  to  construct  the  fence 
was  part  of  the  consideration  for  the  land.  The  case  is  near 
akin  to  that  of  a  suit  to  enforce  a  vendor's  lien ;  for  here  the 
deed  upon  its  face  exhibited  the  contract,  and  the  facts  open 
to  observation  showed  that  the  covenant  had  not  been  kept. 
The  facts  open  to  observation  did  more  than  put  the  appel- 
lant upon  inquiry ;  but  had  they  done  no  more  than  put  it 
upon  inquiry,  it  could  not  justly  claim  the  rights  of  a  pur- 
chaser without  notice.  It  must  be  held  that  the  covenant 
in  the  deed  through  which  the  appellant  claims,  and  the  &cts 
open  to  observation,  imparted  notice  of  the  covenant,  and 
notice  also  of  its  non-performance. 

The  covenant  is,  as  we  have  indicated,  an  integral  part  of 
the  deed  upon  which  rest  the  rights  of  the  appellant.  The 
deed  which  creates  the  asserted  right  discloses  the  covenant 
which  burdens  the  right.  In  accepting  the  right  under  such 
a  deed,  and  asserting  a  claim  to  the  privileges  conferred  by 
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it,  sabseqaent  grantees  of  the  original  covenantor  became 
boand  to  perform  the  agreement.  The  covenant  passed  with 
the  land.  The  easement  which  burdened  the  fee  was  an  en- 
cambrance,  and  the  party  that  took  the  land  took  it  subject 
to  the  encumbrance ;  but  in  taking  subject  to  the  encum- 
brance of  the  easement,  that  party  acquired  the  benefit  in- 
terwoven with  the  encumbraiK^e.  Both  the  burden  and  the 
benefit,  the  easement  and  the  covenant,  essentially  inhere  in 
the  land.  One  burdens  the  estate,  the  other  benefits  it.  The 
party  who  acquires  the  estate  necessarily  acquires  it  with 
both  the  burden  and  the  benefit.     He  must  submit  to  the  ^ 

4 

one,  but  he  has  a  right  to  the  other.     In  Hdzlett  v.  Sinclair, 
76  Ind.  488,  the  question  was  examined  with  care,  the  au- 
thorities collected,  and  the  judgment  of  the  court  was  that  a 
covenant  very  similar  to  the  one  under  consideration  was  a 
real  covenant,  running  with  the  land.     In  the  case  referred 
to  the  court  quoted,  with  approval,  from  the  case  of  Savage 
V.  Mason,  3  Cush.  600,  the  following  statement  of  the  law : 
*^  The  liability  to  perform,  and  the  right  to  take  advantage     \^ 
of,  this  covenant,  both  pass  to  the  heir  or  assignee  of  the 
land,  to  which  the  covenant  is  attached.     This  covenant  can     . 
by  no  means  be  considered  as  merely  personal,  or  collateral,     ^ 
and  detached  from  the  land.'^ 

In  Hadett  v.  Sinclair ,  mpra,  the  case  of  Block  v.  Isham, 
28  Ind.  37,  was  shown  not  to  rule  such  a  case  as  this. 

The  question  in  Junction  R.  R.  Co.  v.  Sayers,  28  Ind. 
318,  must,  for  many  reasons,  be  regarded  as  radically  differ- 
ent from  that  here  presented ;  but  it  is  enough  to  say  that  in 
that  case  the  burden  was  not  annexed  to  the  easement  con- 
veyed, but  was  created  by  an  independent  agreement.  The 
question  received  careful  attention  in  the  case  of  Oonduitt  v. 
Ross,  102  Ind.  166,  and  the  rule  there  declared  is  substan- 
tially the  same  as  that  laid  down  in  the  case  of  Hazldt  v.  /Stn- 
dair,  supra. 

In  Bronson  v.  Coffin,  108  Mass.  175,  the  authorities  are  re- 
viewed at  great  length,  and  a  covenant  such  as  that  here  un- 
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der  oonsideration  was  held  to  run  with  the  land ;  so  that  the 
earlier  cases  in  that  court,  conceding  them  to  be  in  point,  are 
not  of  controlling  force. 

The  very  fully  considered  and  strongly  reasoned  case  of 
Burbank  v.  Pillabury,  48  N.  H.  476,  adjudges  that  a  cove- 
nant to  build  a  fence  around  a  granted  estate  will  create  an  en- 
cumbrance on  the  land,  and  this  doctrine  harmonizes  with 
that  of  the  cases  to  which  we  have  referred.  If  it  be  true, 
and  it  is  true,  that  the  agreement  constitutes  a  real  covenant 
against  encumbrances,  then  it  must  be  true  that  it  runs  with 
the  land.  It  is  a  covenant  inhering  in  the  granted  easement 
of  a  right  of  way,  and  as  such  runs  with  that  estate. 

Applying  this  doctrine  to  the  case  before  us,  it  clearly 
results  that  the  estate  in  the  land  which  the  appellant's 
grantor  took — the  easement  of  a  right  of  way — was  burdened 
with  the  encumbrance  created  by  the  covenant  to  fence  the 
granted  property.  The  ultimate  conclusion,  therefore,  is  that 
the  covenant  to  fence  binds  the  appellant  and  enures  to  the 
owner  of  the  servient  estate  in  which  the  easement  with  its 
encumbrance  inheres. 

In  addition  to  the  cases  we  have  here  cited,  and  those  col- 
lected in  Hazlett  v.  Sindairy  supra,  may  be  cited  the  follow- 
ing: Huston  V.  Oincinnatiy  etc.,  R.  JB.  Co.,  21  Ohio,  235; 
AUantio  Dock  Go,  v.  Leamtt,  60  Barb.  135 ;  Dyffy  v.  N.  F., 
etc.,  Co.,2  Hilton  (N.  Y.  C.  P.),  496;  Wooliscroft  v.  Nor- 
ton, 15  Wis.  198 ;  Carr  v.  Lowry,  27  Pa.  St.  257. 

The  authorities  are  well  agreed  upon  the  proposition  that 
a  deed  poll,  when  accepted  by  the  grantee,  becomes  the  mu- 
tual contract  of  the  parties.  Newell  v.  Hill,  2  Mete.  180; 
Ooodwin  v.  Gilbert,  9  Mass.  510;  Huff  v.  Nickerson,  27  Me. 
106 ;  Tripe  v.  Marcy,  39  N.  H.  439 ;  Stevens  v.  Morse,  47 
N.  H.  532 ;  Burbank  v.  Pillsbury^  supra  ;  Atlantic  Dock  Co. 
V.  Leavitt,  supra.  The  appellant's  grantor,  by  accepting  the 
deed,  made  its  covenants  binding  upon  it,  and  acquired  the 
estate  encumbered  and  burdened  by  the  agreement ;  and  the 
appellant,  as  the  deed  is  in  his  chain  of  title,  took  the  grantee^s 
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easement  with  its  harden  and  its  enoambrance.     Tripe  v»  * 
Marcy,  9upra  ;  Stevens  v.  Morse,  supra  ;  Bwbank  v.  Pillsbury, 
supra. 

The  promise  of  the  appellant's  grantor  is  not  a  verbal  one, 
and  the  case  is  not  governed  by  the  provision  of  the  statute 
of  limitations  respecting  verbal  contracts.  The  acceptance 
of  the  deed  by  the  grantee  named  in  it  made  it  a  written 
contract,  and  the  obligations-  created  by  the  deed  are,  there- 
fore, express,  and  are  evidenced  by  a  writing.  The  adjudged 
cases  very  fully  and  satisfactorily  sustain  this  doctrine.  In 
one  case  it  was  said :  ^^Nor  is  it  material  that  this  contract 
is  not  signed  by  the  grantee.  The  acceptance  of  the  deed 
makes  it  a  contract  in  writing  binding  upon  the  grantee 
just  as  the  acceptance  by  a  lessee  of  a  lease  in  writing  signed 
by  only  the  lessor  makes  it  a  written  contract  binding  upon 
such  lessee ;  and  suit  can  be  instituted  upon  it^  and  the  same 
rights  maintained,  as  though  it  were  also  signed  by  the 
grantee.^'  Sohmucker  v.  Sibertf  18  Kan.  104.  The  rule  thus 
stated  is  sanctioned  by  many  other  cases.  Ricard  v.  San- 
derson,  41  N.  Y.  179 ;  Atlantic  Dock  Go.  v.  Leavitt,  54  N. 
Y.  35  (13  Am.  Rep.  556);  Bogers  v.  Eagle  Fire  Co.,  9 
Wend.  618 ;  Spaulding  v.  Hallenbeck,  35  N.  Y.  204  ;  Newell 
v.  Hill,  2  Mete.  180;  Goodwin  v.  GilbeH,  9  Mass.  510; 
Huff  V.  Nickerson,  27  Me.  106;  Burbanh  v.  Pillsbury, 
supra* 

The  doctrine  is  a  very  ancient  one.  In  Sheppard's  Touch- 
stone, 177,  it  is  said :  '^  If  feoffment  or  lease  be  made  to 
two,  *  *  and  there  are  divers  covenants  in  the  deed  to  be 
performed  on  the  part  of  the  feoffees,  or  lessees,  and  one 
of  them  doth  not  seal,  *  *  and  he  that  doth  not  seal  doth 
notwithstanding  accept  of  the  estate  and  occupy  the  lands 
conveyed  or  demised;  in  these  cases,  as  touching  all  in- 
herent covenants,  *  *  they  are  bound  by  these  covenants  as 
much  as  if  they  do  seal  the  deed.'' 

Some  of  the  authorities  deny  that  the  technical  action 
of  covenant  will  lie  against  the   grantee  of  a  deed    poll, 
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'  bat  an  English  author^  who  favors  the  technical  rale^  con- 
cedes that  the  weight  of  the  English  decisions  is  the  other 
way^  saying:  '^ Perhaps,  however,  the  doctrine  has  been 
too  long  sanctioned  to  be  now  reversed.  At  allevents,  it 
is  an  introduction  of  an  equitable  principle  into  a  court 
of  law ;  the  acceptance  of  a  deed  being  considered  equiv- 
alent to  an  actual  execution  by  the.  lessee/^  Piatt  Cov- 
enants, 18.  The  equitable  rule  has  much  to  commend  it, 
while  the  technical  rule  is  the  product  of  the  slavish  ad- 
herence to  forms  which  did  so  much  to  deform  the  common 
law,  and  is  without  any  merit  entitling  it  to  favor. 

But  we  need  not  discuss  this  question  at  length,  for  it  has 
been  discussed  again  and  again,  and  the  better  reasoned  cases 
support  the  equitable  doctrine.  Finky  v.  Simpson^  2  Zabr. 
311 ;  Harrison  v.  Vredand^  38  N.  J.  L.  366 ;  Sparkman  v. 
Orovcy  44  N.  J.  L.  262 ;  Maynard  v.  Moore,  76  N.  C.  158 ; 
Bowen  v.  Becky  94  N.  Y.  86 ;  Atlantio  Dock  Go.  v.  LeavUt, 
supra  ;  Maine  v.  OumstoHy  98  Mass.  317 ;  Martin  v.  Drinan^ 
128  Mass.  515. 

Judgment  affirmed. 

Filed  Jane  19, 1890 ;  petition  for  a  rehearing  overmled  Sept.  20, 1890. 
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Dedication. —  What  Does  Not  CongtUuU, — Streets  and  AUeys. — RaUroad. — 
Abutting  Property  Owner, — Injunction. — Where  a  railroad  company  do« 
sired  to  have  a  portion  of  an  alley  vacated  in  order  to  hnild  a  passen- 
ger depot,  and  presented  a  petition  to  the  common  council  offering  to 
donate  to  the  city  a  certain  strip  of  ground  to  be  used  as  a  street  or  al- 
ley in  consideration  of  the  yacation  of  the  said  alley,  and  the  city, 
through  its  proper  officers,  rejected  the  proposition  of  exchange  by  fail* 
ing  to  act  thereon,  but  assessed  the  benefits  to  the  company  growing  out 
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of  the  Tacation  of  the  said  allej  at  a  certain  sum,  which  sum  was  paid 
by  the  company  into  the  city  treasnry,  and  afterwards  the  company,  for 
the  purpose  of  making  a  conyenient  and  necessary  way  of  approach  to, 
and  egress  from,  its  passenger  depot,  curbed  and  paved  the  strip  of 
ground  which  it  had  proposed  to  donate  to  the  city,  and  constructed 
conyenient  and  necessary  gates,  all  of  which  was  done  at  its  own  ex- 
pense, the  said  strip  of  ground  did  not  become  a  public  street  of  the  city, 
subject  to  a  right  of  all  the  citizens  to  use  it  as  a  public  thoroughfare. 
An  abutting  property-owner  could  not  enjoin  tb^  company  from  erect- 
ing a  fence  along  the  boundary  of  said  strip  of  ground. 

Bamb.— /Voponfum  to  DedioaJU.—Noi  Acted  Upon,— Effect  of.—^o  rights 
accrued  to  the  public  on  account  of  the  proposition  contained  in  the  pe- 
tition of  the.  railroad  to  the  common  council.  Inasmuch  as  only  the 
matter  of  vacating  the  alley  was  acted  upon  and  referred  to  the  city 
commissioners,  everything  relating  to  the  opening  of  a  new  street  must 
be  deemed  to  have  been  abandoned.  A  mere  proposition,  or  offer,  on 
the  one  hand,  not  acted  on  or  accepted,  is  not  a  contract. 

Same. —  Uae  of  Ground  By  Oumer^a  PermtKion, —  When  Doe$  Not  CkmatUtUe 
Dediealion. — One  who  devotes  a  portion  of  his  land  for  use  as  a  way 
of  travel  for  his  own  convenience  and   accommodation,  will  not  be 

.  deemed  to  have  dedicated  it  to  the  public  simply  because  the  public 
also  use  the  way  with  the  land-owner's  permission. 

From  the  Floyd  Circuit  Court. 

8.  StansifeTy  for  appellant. 

/•  F.  Kelso  and  C.  D.  KehOy  for  appellee. 

MncHELL,  C.  J. — The  undisputed  facts  presented  by  the 
record  are  that  on  and  prior  to  the  15th  day  of  March^  1886, 
the  Jeffersonville,  Madison  and  Indianapolis  Railroad  Com- 
pany was  the  owner  of  lots  6,  7^  8  and  9,  in  the  city  of  New 
Albany ;  lots  7  and  9  fronted  on  State  street,  while  lots  6 
and  8  abutted  on  Pearl,  or  Upper  First  street^  the  direction 
of  both  streets  being  north  and  south.  An  alley  running 
north  and  south  bounded  the  lots  at  the  rear  end. 

The  railroad  company,  desiring  to  erect  a  new  passenger 
depot  on  lots  6  and  7,  both  of  which  lay  south  of  lots  8  and 
9,  presented  a  petition  to  the  common  council  of  the  city,  in 
which  the  council  was  asked  to  order  the  vacation  of  the 
south  seventy  feet  of  the  above  mentioned  alley.     The  peti* 
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tion  presented  by  the  railroad  company  embodied  the  fol- 
lowing proposition : 

'^  In  consideration  of  the  permanent  vacation  of  said  part 
of  said  alley,  the  Jeffersonville,  Madison  and  Indianapolis 
Railroad  Company  offer  to,  and  will,  donate  to  the  city  of 
New  Albany,  to  be  used  as  a  street  or  alley,  a  strip  of  ground 
thirty  feet  wide  and  two  hundred  and  forty  feet  long,  be- 
tween State  street  and  Pearl,  or  Upper  First  street,  and  con- 
necting said  streets,  being  the  north  thirty  feet  of  lot  No.  9^ 
on  State  street,  and  the  north  thirty  feet  of  lot  No.  8  on 
Pearl,  or  Upper  First  street." 

The  petition  having  taken  the  regular  course,  the  city 
commissioners  reported  that  the  value  of  the  land  upon 
which  the  part  of  the  alley  proposed  to  be  vacated,  was  situ- 
ate, was  $500,  and  that  the  railroad  company  would  be  ben- 
efited a  like  amount  by  the  proposed  vacation.  A  number 
of  lot  owners,  alleged  to  be  all  those  interested  in  the  pro- 
posed vacation,  appeared  before  the  city  commissioners, 
waived  notice  of  the  proceedings,  and  consented  in  writing 
that  the  alley  be  vacated.  The  report  of  the  city  commis- 
sioners was  received  by  the  common  council,  and  it  was 
thereupon  duly  ordained  that  the  railroad  company  should 
pay  into  the  city  treasury  the  sum  of  $500,  the  amount  of 
benefits  assessed,  together  with  all  the  expenses  of  the  pro- 
ceeding, and  that  the  south  seventy  feet  of  the  alley  should 
thereupon  be  vacated.  No  reference  was  made  in  the  report 
of  the  city  commissioners,  or  in  the  proceedings  of  the  com- 
mon council,  or  elsewhere,  to  the  proposition  of  the  railroad 
company  to  donate  the  strip  of  ground  described  in  its  peti- 
tion, in  consideration  of  the  permanent  vacation  of  the  part 
of  the  alley  vacated.  The  railroad  company  paid  the  $500 
assessed  against  it,  as  benefits,  into  the  city  treasury,  and  pro- 
ceeded to  build  its  passenger  depot,  in  part,upon  the  ground 
previously  occupied  by  the  vacated  alley,  and  for  the  pur- 
pose of  making  a  convenient  and  necessary  way  of  approach 
to  its  depot  the  ^company  levelled  and  paved  the  strip  of 
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ground  extending  from  State  to  Pearl  streets,  which  it  had 
proposed  to  donate  to  the  city,  and  constructed  convenient 
and  necessary  gates,  all  of  which  was  done  at  its  own  ex- 
pense. The  strip  of  ground  was  afterwards  called  Black  av- 
enue. 

The  appellee  Plotz  charges  that  he  is  the  lessee  of  lot  10, 
lying  immediately  alongside  of  Black  avenue,  over  which, 
he  alleges,  lies  the  only  way  of  approach  to  his  coal-yard, 
situate  on  the  above  mentioned  lot.  He  avers  that  the  rail- 
road company  is  proceeding,  without  right,  to  erect  a  fence 
along  the  boundary  of  Black  avenue,  which  he  alleges  is  a 
public  street,  thereby  depriving  him  of  ingress  and  egress 
to  and  from  his  coal-yard.  He  asked  and  obtained  an  in- 
junction. It  was  shown  that  Black  avenue  had  been  paved 
by  the  company  in  a  manner  suitable  for  carriages  and  vehi- 
cles, such  as  would  ordinarily  be  used  in  carrying  passengers 
and  baggage  to  and  from  the  depot,  and  that  it  was  the  only 
way  of  approach  to  the  depot  with  vehicles.  It  also  ap- 
peared that  while  the  public  used  the  avenue  v/ithout  objec- 
tion from  the  raili'oad  company,  it  was  opened  solely  and 
principally  used  as  a  way  of  approach  to  and  egress  from  the 
depot,  and  that  the  railroad  company  after  its  proposition  to 
donate  the  ground  in  consideration  of  the  vacation  of  the 
alley  had  been  rejected,  never  did,  nor  intended  to  dedicate 
the  ground  to  the  public  for  use  as  a  public  street,  unless 
the  filing  of  the  petition  as  above  mentioned,  and  the  use 
of  the  ground  by  the  public  as  hereinbefore  stated,  consti- 
tuted a  dedication  to  the  public.  Nor  did  it  appear  that  the 
city  of  New  Albany  had  ever  done  any  work  or  expended 
any  money  upon  the  strip  of  ground  in  controversy,  or  that 
it  had  in  any  other  manner  accepted  it  as  a  public  street, 
unless  the  proceedings  and  order  vacating  the  alley  as  above 
constituted  an  acceptance  of  it. 

The  question  is  whether  or  not,  upon  the  foregoing  facts, 
the  strip  of  ground  in  controversy  became  a  public  street  of 
the  city,  subject  to  a  right  of  all  the  citizens  to  use  it  as  a 
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public  thoroughfare.  If  it  did^  it  is  clear  the  railroad  com- 
pany had  DO  right  to  maintain  a  fence  parallel  with  the 
street,  so  as  to  prevent  adjoining  property-owners  from  using 
it  as  streets  are  customarily  used.  If  it  did  not  become  a 
public  street,  it  is  eiiaally  clear  that  while  it  is  the  duty  of 
the  company  to  keep  it  open  and  in  condition  to  be  used  by 
the  public  in  its  relations  with  the  railroad  company,  it  can 
not  be  required  to  keep  it  open  as  a  public  street,  or  as  a 
means  of  access  to  and  egress  from  the  appellee's  coal*yard. 
Now  upon  what  does  the  appellee  predicate  his  right  to 
use  the  ground  as  a  public  street?  Upon  no  other  than 
that  the  railroad  company,  in  consideration  of  the  benefits 
which  would  result  to  it  from  the  vacation  of  seventy  feet 
off  the  end  of  an  existing  alley,  proposed  in  its  petition  to 
donate  a  strip  of  ground  thirty  feet  wide  and  two  hundred 
and  forty  feet  long  to  the  city  to  be  used  as  a  public  street. 
To  this  is  added  the  further  claim,  that  by  opening  the  way 
and  preparing  it  as  a  means  of  access  to  its  depot,  and  per- 
mitting its  unrestricted  use  by  tlie  public,  the  railroad  com- 
pany thereby  actually  dedicated  the  ground  to  the  public  as 
a  street.  The  record  present's  no  ground  upon  which  either 
of  the  above  claims  can  be  sustained. 

The  common  council,  in  referring  the  matter  embraced  by 
the  petition  to  the  city  commissioners,  gave  no  directions  to 
them  to  ascertain  the  value  of  the  land  proposed  to  be  do- 
nated to  the  city  by  the  railroad  company,  nor  was  this  lat- 
ter body  directed  to  inquire  into  the  propriety  of  the  pro- 
posed exchange.  The  council  doubtless  arrived  at  the  very 
reasonable  conclusion  that  as  the  only  way  of  approach  to 
the  company's  passenger  depot  was  over  the  strip  of  ground 
in  controversy,  it  was  not  necessary  for  the  city  to  take  upon 
itself  the  burden  of  doing  that  which  the  railroad  corpora- 
tion would  itself  be  obliged  to  do.  Accordingly  the  city 
commissioners  assessed  the  value  of  the  land  which  would 
be  transferred  to  the  railroad  company,  and  the  benefits 
which  it  would  derive  from  the  vacation  of  the  alley,  with* 
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oat  any  reference  to  the  proposed  donation  of  groand  for  a 
new  street.  The  common  council  afterwards,  with  the  re- 
port of  the  commissioners,  and  the  proposition  of  the  rail- 
road company  before  it,  ordered  that  the  alley  should  be 
vacated,  and  that  the  railroad  company  should  pay  into  the 
city  treasuiy  the  sum  of  f  500,  the  amount  of  benefits  as- 
sessed to  it,  together  with  the  expense  of  the  proceeding. 
This  was  an  effectual  rejection  of  the  proposition  made  by 
the  railroad  company.  It  is  clear  that  no  rights  accrued  to 
the  public  on  account  of  the  proposition  contained  in  the 
petition  of  the  railroad  to  the  common  council.  If  the 
common  council  had  considered  the  proposition  to  vacate 
the  alley  on  the  terms  stated  in  the  petition  favorably,  both 
the  matter  of  opening  the  new  street  proposed  by  the  peti- 
tion, as  well  as  that  of  vacating  the  alley,  could,  aud  doubt- 
less would,  have  been  referred  to  the  city  commissioners. 
The  petition  necessarily  embraced  both  subjects.  Inasmuch, 
however,  as  only  the  matter  of  vacating  the  alley  was  acted 
upon  and  referred  to  the  city  commissioners,  everything  re- 
lating to  the  opening  of  a  new  street  must  be  deemed  to 
have  been  abandoned.  A  mere  proposition,  or  offer,  on  the 
one  hand,  not  acted  on  or  accepted,  is  not  a  contract.  Wright 
V.  Griffith,  121  Ind.  478. 

The  subsequent  conduct  of  the  city  officials,  as  well  as  that 
of  the  railroad  company,  corroborates  this  view.  The  rail- 
road company,  at  its  own  expense,  opened  a  passage-way 
from  one  street  to  the  other,  and  prepared  it,  by  paving  and 
otherwise,  as  a  necessary  means  of  accommodating  the  pub- 
lic in  going  to  and  from  its  depot.  So  far  as  appears  by  this 
record  the  city  never  has  asserted  any  right  to,  or  acknowl- 
edged any  duty  in  respect  to,  the  ground  in  controversy  as 
a  public  street.  It  would  hardly  be  claimed,  if  the  place  be- 
came dangerous,  that  the  city  would  be  liable  to  any  one  who 
suffered  an  injury  on  that  account,  while  travelling  over  this 
ground. 

The  appellee  can  not  coerce  the  city  and  the  railroad  com- 
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pany  into  a  relation  which  we  must  assame  from  the  record 
both  had  under  consideration,  and  which  both  declined  to  en- 
ter into,  the  city  by  refusing  to  consider  the  proposition  to 
accept  ground  for  a  new  street,  and  the  company  by  paying 
the  benefits  assessed  in  money,  and  by  preparing  the  way  to 
its  depot  at  its  own  expense. 

The  fact  that  the  railroad  company  paved  the  strip  of 
ground,  and  prepared  it  for  the  uses  already  indicated,  did 
not  amount  to  a  dedication  of  the  ground  to  the  public  for 
use  as  a  street.  To  hold  otherwise  would  be  in  efiect  to  af- 
firm that  a  dedication  to  the  public  occurs  whenever  a  rail- 
road company  opens  and  prepares  a  convenient  way  over  its 
own  ground.  As  a  matter  of  course,  the  public  have  rights 
in  respect  to  the  use  of  the  ground,  but  only  as  the  use  is  in 
some  way  related  to  travel  or  traffic  with  the  railroad  com- 
pany. The  principle  that  ruled  in  TcdboU  v.  Grace,  30  Ind. 
389,  is  controlling  here.  It  was  there  held  that  a  land-owner 
whose  lands  abutted  upon  a  navigable  river,  and  who  had 
permitted  boats  to  land,  and  freight  to  be  unloaded  upon  his 
land,  did  not  thereby  dedicate  the  land  to  the  public.  This 
is  upon  the  principle  that  one  who  devotes  a  portion  of  his 
land  for  use  as  a  way  of  travel  for  his  own  convenience  and 
accommodation,  will  not  be  deemed  to  have  dedicated  it  to 
the  public  simply  because  the  public  also  use  the  way  with  the 
land-owner's  permission.     Shellhouse  v.  State,  110  Ind.  609. 

We  conclude,  therefore,  that  the  public  acquired  no  right 
to  use  the  ground  in  controversy  as  a  public  street,  in  conse- 
quence of  the  proposition  contained  in  the  appellant's  peti- 
tion ;  and  that  the  ground  was  neither  dedicated  to,  nor  ac- 
cepted by,  the  public. 

We  discover  nothing  in  the  record  upon  which  the  appel- 
lee can  justly  predicate  an  estoppel.  The  court  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

Judgment  reversed,  with  costs. 

Filed  May  2, 1S90;  petition  for  a  rehearing  overraled  Sept  19, 1890. 


MAY  TERM,  1890. 


33 


Sheets  v.  Bray  et  oL 


No.  14,287. 
SH££TS  V.  BbAT  et  At*. 

Pleading. — €kvt$-ChmplaiiU. — Executory  (hiUrocL — Answer  Averring  Ineam- 
Uy. — Sufieiency  cf. — I^aiUion^ — Where,  in  an  action  for  the  partition  of 
land,  a  cross-complaint  is  filed  setting  up  an  executory  contract,  hy  the 
terms  of  which  it  is  alleged  the  decedent  sold  the  land  in  controversy  to 
the  cross-complainant,  and  agreed  in  consideration  of  the  cross-com- 
plainant's agreement  to  care  for,  nurse,  and  support  him  during  his 
nataral  lile,  to  convey  to  her  said  land,  or  to  execute  a  will  devising 
the  same  to  her,  and  that  under  the  terms  of  said  agreement  the  dece- 
dent put  her  in  possession  of  said  land,  and  that  she  made  valuable  im- 
provements thereon ;  but  that  he  died  without  executing  said  will,  or 
conveyance,  an  answer  is  snflEicient  which  avers  that  at  the  time  of 
making  the  executory  contract  set  out  in  the  cross-complaint  the  dece- 
dent was  of  unsound  mind,  and  incapable  of  entering  into  a  binding 
contract 

Same. —  CoftiHnuaM/u  of  Inaanity. — Prenmpiion  <u  to. — Burden  of  Piocf, — 
DMaMtion  Between  Ezeeuied  and  Ereeutory  Contracts, — The  answer  need 
not  aver  that  such  insanity  was  a  continuing  disability.  When  insan- 
ity is  once  shown  to  exist,  it  is  presumed  to  continue  until  the  contrary 
is  shown.  The  burden  was  upon  the  cross-complainant  to  show  that 
the  decedent  recovered  from  his  insanity,  if  he  was  insane  at  the  time 
he  entered  into  the  contract  alleged  in  the  cross-complaint.  The  case 
stands  upon  a  different  ground  from  that  of  a  case  where  the  contract 
has  been  fully  executed. 

Special  Finding. —  When  Churt^a  FiTidxTig  not  ao  Regarded, — Advisory  Jury, 
— When  the  court,  of  its  own  motion,  calls  a  jury  to  whom  it  sub- 
mits questions  of  fact  for  its  information,  and  upon  a  return  of  their 
answers  the  court  prepares  what  purports  to  be  a  special  finding  of  the 
facts  proved  in  the  case,  and  its  conclusions  thereon,  the  case  will  be 
treated  as  one  in  which  the  court  entered  a  general  finding,  it  not  ap- 
pearing that  such  special  finding  was  made  at  the  request  of  either  of 
the  parties  to  the  suit. 

JuBOB.  —  Relationship  to  a  Party.  —  When  Does  not  Disqualify, — Where  a 
jury  is  called  by  the  court  for  an  advisory  purpose  only,  thecodrt  may 
wholly  ignore  the  facts  as  found  by  the  jury,  and  act  independently 
thereof.  In  such  a  case,  where  it  does  not  appear  in  any  legitimate 
form  that  the  court  adopted  the  facts  as  found  by  the  jury,  and  its  find- 
ing is  general,  the  fact  that  one  of  the  jurors  was  related  by  marriage 
to  one  of  the  parties  to  the  action  will  not  invalidate  the  finding. 

JUBT. — Right  to  Trial  by, —  When  Waived.— Submission  of  Questions  of  Foal 
to  Jury, — Absence  of  OljeeHon  to, — Effect  of, — Where  the  right  to  a  trial  by 
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jury  ezistSy  and  no  request  is  made  for  the  same,  it  will  be  considered 
as  waived.  Where  no  objection  is  made  to  the  action  of  the  court  in 
calling  a  jury  to  try  the  questions  of  fact  involved  in  the  case,  it  is  too 
late  then  to  complain  thereoL 
WiTNEasiaB. — Suit  Between  Hein. — DiacreHon  of  Cbur^. —  When  not  Ainaed, 
— Where,  in  an  action  between  heirs,  the  court  permits  the  parties  to 
the  suit  to  testify,  the  fact  that  there  are  several  plaintiffs  and  but  one 
defendant  will  not  indicate  an  abuse  of  discretion  on  the  part  of  the 
court  where  the  defendant,  of  necessity,  has  a  superior  knowledge  of  the 
principal  facts  involved  in  the  case. 

From  the  Morgan  Circuit  Court. 

V.  Carter,  G.  W.  Qrubbsy  M.  H.  Parka  and  F.  P.  A. 
Phdps,  for  appellant. 

O.  A.  Adams f  J.  8,  Newby  and  /.  M.  Bishop,  for  appellees* 

Coffey^  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  instituted  in  the  Morgan  Circuit  Court^  for 
the  partition  of  the  land  described  in  the  complaint.  The 
complaint  alleges  that  each  of  the  appellees  and  the  appel- 
lant are  the  owners  as  tenants  in  common  of  one-eighth  of 
said  land,  as  the  only  heirs  at  law  of  Harris  Bray,  their  father^ 
who  died  the  owner  of  the  same. 

The  appellant  answered^  admitting  the  heirship  as  alleged 
in  the  complaint,  but  averring  that  the  said  Harris  Bray,  in 
his  lifetime,  sold  said  land  to  the  appellant,  and  in  consider- 
ation of  her  agreement  to  care  for,  nurse,  and  support  him 
during  his  natural  life,  agreed  to  convey  the  same  to  her,  or 
to  execute  a  will  devising  the  same  to  her ;  that  under  the 
terms  of  said  agreement  the  said  Harris  Bray  put  her  in 
possession  of  said  land,  and  that  she  made  valuable  improve- 
ments thereon,  but  that  he  died  without  executing  said  will 
or  conveyance. 

The  appellant  also  filed  a  cross-complaint,  setting  up  sub* 
stautially  the  same  facts,  and  prayed  a  decree  for  specific  per- 
formance. 

In  addition  to  the  general  denial  to  the  cross-complaint 
the  appellees  answered,  that  at  the  time  of  making  the  con- 
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tract  therein  set  oat,  the  said  Harris  Bray  was  a  person  of 
unsound  mind,  and  incapable  of  entering  into  a  binding  con- 
tract. 

It  is  urged  that  this  answer  was  not  sufficient,  because  it 
did  not  aver  that  such  insanity  was  a  continuing  disability* 
This  position  can  not  be  maintained. 

It  is  an  old  and  familiar  rule,  so  well  known  as  to  need 
no  citation  of  authorities,  that  when  insanity  is  once  shown  to 
exist  it  is  presumed  to  continue  until  the  contrary  is  shown* 

The  burden  was  on  the  appellant  to  show  that  Harris 
Bray  recovered  from  his  insanity,  if  he  was  insane  at  the 
time  he  entered  into  the  contract  alleged  in  the  cross-com» 
plaint.  The  case  stands  upon  different  ground  from  that  of 
a  case  where  the  contract  has  been  fully  executed.  The  cross- 
complaint  seeks  to  enforce  an  executory  contract,  and  in 
such  case  it  is  a  sufficient  answer  to  say  that  the  party  who 
made  it  was,  at  the  time,  a  person  of  unsound  mind,  and  not 
capable  of  making  a  binding  contract.  Physio- Medical  CoU 
lege  of  Indiana  v.  Wilkinson^  108  lud.  314. 

The  fourth  paragraph  of  answer  to  the  cross-complaint 
avers  that  the  contract  therein  set  out  was  procured  by  the 
fraud  of  the  appellant,  setting  out  specifically  in  what  the 
fraud  consisted,  and  is,  in  our  opinion,  if  true,  sufficient  to 
bar  the  appellant's  right  to  a  specific  performance  of  the  con- 
tract. 

The  court,  of  its  own  motion,  called  a  jury,  to  whom  it 
submitted  questions  of  fiict  for  the  information  of  the  court. 
Upon  a  return  of  the  answers  to  questions  submitted  to  the 
jury  the  court  prepared  what  purports  to  be  a  special  find- 
ing of.  the  facts  proven  in  the  cause,  and  its  conclusions  of 
law  thereon.  It  does  not  appear  that  the  court  made  such 
special  finding  at  the  request  of  any  of  the  parties  to  the 
suit.  We  are  not  at  liberty,  therefore,  to  treat  it  as  a  special 
finding,  but  must  treat  the  case  as  one  in  which  the  court 
entered  a  general  finding.  Northovtt  v.  BuekleSf  60  Ind.  677 ; 
OoireM  v.  Foster,  62  Ind.  145 ;  Smith  v.  Uhler,  99  Ind.  140. 
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It  appears  from  the  record  that  one  of  the  jurors  called 
was  related  by  marriage  to  one  of  the  appellees;  and  it  is 
insisted  that  the  court,  for  that  reason,  should  have  granted 
a  new  trial.  Did  it  appear  that  the  judgment  in  this  cause 
was  based  upon  the  verdict  of  a  jury,  one  of  whom  was  re- 
lated to  one  of  the  parties  within  the  sixth  degree,  there 
would  be  ground  for  the  complaint  here  made.  But  in  a 
case  like  this  the  finding  of  facts  submitted  to  the  jury  is  only 
advisory  to  the  court,  and  the  court  may  wholly  -ignore  the 
facts  as  found  by  the  jury,  and  doubtless  would  do  so  if  not 
satisfied  that  such  facts  were  found  correctly.  It  does  not 
appear  in  any  legitimate  form  that  the  court  adopted  the 
facts  as  found  by  the  jury,  and,  as  the  finding  is  general,  we 
must  presume^  in  favor  of  the  action  of  the  court,  that  it 
acted  on  the  evidence  in  the  cause,  and  made  such  finding  as 
it  thought  the  evidence  required. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
award  the  appellant  a  jury  trial  in  the  cause.  We  have  been 
unable  to  find  any  bill  of  exceptions  in  the  record  showing  a 
request  on  the  part  of  the  appellant  for  a  jury  trial,  and  a  re- 
fusal and  exception  thereto,  nor  is  any  such  bill  referred  to 
by  counsel  in  their  brief.  In  the  absence  of  such  request 
the  right  to  a  trial  by  jury,  if  such  right  existed  in  this  case, 
must  be  regarded  as  waived.  Nor  was  any  objection  made 
to  the  action  of  the  court  in  calling  a  jury  to  try  the  ques- 
tions of  fact  involved  in  the  case.  It  is  now  too  late  to  com- 
plain of  such  action  on  the  part  of  the  court.  Hauser  v. 
Roth,  37  Ind.  89 ;  Oriffin  v.  Pate,  63  Ind.  273. 

It  is,  also,  urged  that  the  court  was  guilty  of  an  abuse  of 
discretion  in  calling  the  parties  to  the  suit  as  witnesses  in 
the  cause.  It  is  claimed  that  such  abuse  is  manifest  for  the 
reason  that  there  are  several  appellees  and  but  one  appel- 
lant. 

The  weight  of  testimony  does  not  always  depend  on  the 
number  of  witnesses.  By  reason  of  the  appellant's  superior 
knowledge  of  the  principal  facts  involved  in  the  case,  we 
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can  not  say  that  the  number  of  parties  against  her  should 
be  considered  by  us  an  evidence  that  the  court  was  guilty 
of  an  abuse  of  discretion  in  calling  all  of  the  parties  to  the 
suit,  as  witnesses,  to  testify  to  their  knowledge  of  the  facts 
under  investigation. 

Finally,  it  is  contended  by  the  appellant  that  the  finding 
of  the  court  was  not  supported  by  the  evidence. 

On  the  trial  of  the  cause  there  was  much  evidence  tending 
to  prove  that  it  was  the  intention  of  Harris  Bray,  the  father 
of  the  parties  to  this  suit,  that  the  appellant  should  have  the 
land  in  suit,  in  consideration  of  taking  care  of  him  during 
his  old  age.  It  appears,  however,  from  an  examination  of 
the  appellant,  taken  before  the  trial,  that  at  the  time  she 
and  her  husband  moved  upon  the  land  in  controversy,  Harris 
Bray's  mind  was  in  such  a  condition  that  he  was  not  compe- 
tent to  make  a  binding  contract ;  and  that  they  moved  into 
the  house  with  said  Harris  Bray  without  any  contract  of  any 
kind  with  him.  She  and  her  husband  continued  to  live  in 
the  same  house  with  her  father  until  his  death.  Indeed,  it 
would  seem  from  her  testimony,  taken  in  that  examination^ 
that  there  never  was  any  definite  contract  between  them. 

The  evidence  in  the  cause  is  very  unsatisfactory  as  to 
whether  Harris  Bray  ever  did  put  the  appellant  into  posses- 
sion of  said  land  pursuant  to  a  contract  of  sale.  We  can  not 
say  that  the  finding  of  the  circuit  court  was  not  supported 
by  the  evidence  in  the  cause.  After  a  careful  examination 
of  all  the  questions  presented  and  argued  we  have  been  un- 
able to  find  any  available  error  in  the  record. 

Judgment  affirmed. 

Filed  May  17, 1890  ;  petition  for  a  rehearing  overruled  Sept.  19, 1890. 
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JuBiSDicnoN. — Court  of  General  JuriadicHon. — PremmpHon  as  to. — ^Where  a 
coart  is  a  coart  of  general  jarisdiction,  and  it  does  not  appear  from  the 
record  that  it  was  without  jurisdiction,  the  Supreme  Ck>urt  will  pre- 
sume in  favor  of  its  jurisdiction. 

Same. — EmpaneUing  (^  Oiand  Jury. — PresumpHon  Ooneeming, — TrcmacripL — 
TndietmerU, — Change  of  Venue. — Degree  of  Certainty  in  Criminal  Procedure, 
— Where  it  affirmatively  appears  in  the  record,  and  also  hy  recital  in 
the  copy  of  the  indictment  which  it  contains,  that  the  indictment  was 
returned  by  a  grand  jury  of  Huntington  county,  the  presumption  must 
be  that  it  was  a  legally  empanelled  grand  jury,  and  the  circuit  court  of 
the  county  to  which  the  cause  was  taken  on  a  change  of  venue  will  not 
be  deprived  of  jurisdiction  on  the  ground  that  there  is  nothing  in  the 
transcript  nor  the  copy  of  the  indictment  to  show  that  the  grand  jury 
was  duly  empanelled.  Beasonable  certainty  is  all  that  is  required  un- 
der our  code  of  criminal  procedure. 

Gband  Jtjkt.—  Irregularity  in  Organization  of —  Waived  by  Flea  of  Not 
GwUy, — Where,  after  the  return  of  the  indictment,  and  before  asking 
that  the  venue  be  changed,  the  defendant  entered  his  plea  of  not  guilty, 
he  thereby  waived  any  irregularity  in  the  organization  of  the  grand 
jury. 

Change  of  Venue. — From  County, — Criminal  Case, — DtUy  of  Clerk  in  Mak- 
ing up  Record. — Presumption  as  to. — Jurisdiction  of  Court. — How  Questioned, 
— Where  a  change  of  venue  from  the  county  is  taken  in  a  criminal 
cause,  the  statute  makes  it  the  duty  of  the  clerk  of  the  court  where  the 
cause  originated  to  make  a  transcript  of  the  proceedings  had  in  that 
court,  and  to  seal  it  up,  together  with  the  original  papers,  and  deliver 
the  same  to  the  sheriff  of  his  county,  whose  duty  it  is  to  deposit  the 
package  in  the  clerk's  office  of  the  county  to  which  the  change  of 
venue  is  taken.  When  such  transcript  has  found  its  way  to  the  court  to 
which  the  venue  has  been  changed,  it  must  be  presumed  that  it  did  so  in 
the  manner  prescribed  by  law,  and  the  contrary  not  appearing,  it  must 
4  be  presumed  that  the  original  papers  accompanied  the  transcript.  If 
'  such  was  not  the  case,  it  was  incumbent  on  the  defendant  to  make  that 
fact  affirmatively  appear  in  order  to  raise  the  question  of  jurisdiction. 

Evidbnce. — Criminal  Law. — Identification  of  Defendant. — FoidbU  Examvna" 
tion  of  His  Person. — Party  Making  May  Testify . — The  defendant,  while  in 
jail  in  another  State,  was  visited  by  A.  to  ascertain  if  he  was  the  per- 
son named  in  the  indictment,  and  if  so  to  take  steps  for  his  removal  to 
Indiana  to  answer  to  said  indictment.  He  requested  permission  of  the 
defendant  to  make  an  examination  of  his  body  for  certain  marks  or 
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scan  thereon,  for  the  purpose  of  identification,  and  the  defendant  re- 
fosing  to  grant  the  request,  he  was  hand-cuffed  and  the  proposed  exam- 
ination made  forcibly  and  against  his  will. 
Hdd,  that  it  was  competent  for  the  party  making  said  examination  to  tes- 
tify on  the  trjal  of  the  defendant  as  to  the  marks  and  scars  which  he 
claimed  to  have  discovered  in  said  examination,  and  that  the  testimony 
did  not  fall  within  the  constitutional  inhibition,  that  "  No  person,  in 
any  criminal  prosecution,  shall  be  compelled  to  testify  against  himself.' 

From  the  Wells  Circuit  Court. 

J*.  B,  Kenner,  A.  N.  Martin^  E.  C.  Vaughn,  L.  Mocky  A. 
Simmcms  and  J.  L  Itilley  for  appellant. 

i.  T.  Miehener,  Attorney  General,  W.  A.  Branyan,  Pros- 
ecuting Attorney,  J.  0.  Branyan,  G.  W.  WatkinB  and  0.  W. 
Whitdock,  for  the  State. 

Bbbeshibe,  C.  J. — This  prosecution  originated  in  the 
Huntington  Circuit  Court,  and  upon  the  appellant's  motion 
the  venue  was  changed  and  the  prosecution  carried  to  the 
Wells  Circuit  Court. 

In  the  latter  court  the  appellant  was  placed  upon  trial  and 
convicted  of  the  crime  of  involuntary  manslaughter,  and 
from  the  judgment  of  the  court  he  appeals. 

Several  errors  are  assigned,  but  in  the  briefs  filed  for  the 
appellant  but  three  questions  are  discussed,  and  these  are  all 
that  we  are  called  upon  to  consider. 

The  questions  are : 

1.  Had  the  Wells  Circuit  Court  jurisdiction  of  the  8ub» 
ject-matter  of  the  prosecution  ? 

2.  Was  there  sufficient  evidence  to  support  the  judgment 
of  the  court  ?  and, 

3.  Did  the  court  err  in  the  admission  of  certain  testimony 
offered  on  the  trial  in  behalf  of  the  State. 

The  Wells  Circuit  Court  is  a  court  of  general  jurisdiction, 
and  as  it  does  not  appear  from  the  record  that  it  was  with- 
out jurisdiction,  this  court  will  presume  in  favor  of  its  juris- 
diction.    Pawmore  v.  Paasmore,  113  Ind.  237. 

The  foregoing  would  seem  to  be  a  sufficient  answer  to  the 
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first  objection  raised,  bat  we  may  further  state  that  it  ap- 
pears from  the  record  that,  on  the  15th  day  of  April,  1889, 
a  certain  transcript  was  filed  in  the  clerk's  office  of  the  Wells 
Circuit  Court,  which  is  copied  into  the  record  at  length. 

This  transcript  purports  to  contain  the  proceedings  had 
in  the  Huntington  Circuit  Court  in  a  certain  criminal  action 
in  the  name  of  the  State  of  Indiana  vs.  James  O'Brien,  and 
discloses  that  at  the  March  term,  1889,  of  said  court,  its 
grand  jury  returned  into  open  court  an  indictment,  which  is 
copied  in  full  into  the  record. 

The  indictment,  as  copied,  recites  that  it  is  a  presentation 
by  the  grand  jurors  in  and  for  the  county  of  Huntington, 
State  of  Indiana,  against  George  Delvin,  James  O'Brien  and 
Henry  Stinebrenner  for  the  crime  of  murder,  and  purports  to 
be  signed  by  the  prosecuting  attorney  for  the  Huntington 
Circuit  Court,  and  has  upon  it  the  proper  endorsements. 

The  transcript  is  duly  certified  by  the  clerk  of  the  Hunt- 
ington Circuit  Court. 

It  is  contended  that  the  transcript  does  not  state,  nor  the 
copy  of  the  indictment  therein  found  recite,  that  the  grand 
jury  who  returned  the  indictment  were  duly  empanelled, 
and  as  it  does  not  that  the  presumption  is  that  they  were  not, 
and  hence  the  court  was  without  jurisdiction.  There  is 
nothing  in  this  objection.  Reasonable  certainty  is  all  that 
is  required  under  our  code  of  criminal  procedure.  Sections 
1765  and  1756,  R.  S.  1881 ;  McGool  v.  State,  23  Ind.  127. 

It  appearing  affirmatively  in  the  record,  and  also  by  re- 
cital in  the  copy  of  the  indictment  which  it  contains,  that 
the  indictment  was  returned  by  a  grand  jury  of  Huntington 
county,  the  presumption  must  be  that  it  was  a  legally  em- 
panelled grand  jury. 

In  this  connection  we  may  say  further  that  after  the  re- 
turn of  the  indictment,  and  before  asking  that  the  venue  be 
changed,  the  appellant  entered  his  plea  of  not  guilty,  thereby 
waiving  any  irregularity  in  the  organization  of  the  grand 
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jary.    Powers  v.  StaUy  87  Ind.  144 ;  Ford  v.  StaU,  112  Ind. 
373. 

But  it  is  farther  contended  that  the  statute  requires  when 
the  venue  is  changed  in  a  criminal  prosecution  that  the 
original  papei*s  on  file  in  the  court  granting  the  change  shall 
be  filed  in  the  clerk's  office  of  the  court  to  which  the  venue 
is  changed ;  that  the  record  does  not  show  that  this  was 
done^  and^  therefore,  it  must  be  assumed  that  the  original 
papers  were  never  filed  in  the  clerk's  office  of  Wells  county, 
and  the  conclusion  must  follow  that  the  \7ells  Circuit  Court 
was  without  jurisdiction. 

Let  it  be  conceded  that  if  the  original  indictment  had  not 
been  filed  in  the  clerk's  office  of  the  Wells  Circuit  Court 
it  had  no  jurisdiction,  the  state  of  the  record  is  not  such 
as  to  lead  us  to  the  conclusion  that  the  indictment  had  not 
been  properly  filed. 

The  statute  does  not  require  that  a  record  shall  be  made 
of  the  fact  of  the  filing  of  the  indictment,  and  hence  the 
State  can  not  be  prejudiced  because  there  is  no  such  record. 
The  statute  made  it  the  duty  of  the  clerk  of  the  Hunting- 
ton Circuit  Court  to  make  a  transcript,  such  as  we  find  in  the 
record,  of  the  proceedings  had  in  that  court,  and  to  seal  it 
up,  together  with  the  original  papers,  and  deliver  the  same 
to  the  sheriff*  of  his  county,  whose  duty  it  was  to  deposit  the 
package  in  the  clerk's  office  of  Wells  county.  When  this 
was  done  the  Wells  Circuit  Court  had  jurisdiction.  Sections 
1771  and  1772,  R.  S.  1881. 

The  transcript  seems  to  have  found  its  way  to  the  Wells 
Circuit  Court,  and  we  must  presume  that  it  did  so  in  the 
manner  prescribed  by  law,  and  the  contrary  not  appearing, 
we  must  presume  that  the  original  papers  accompanied  the 
transcript.  We  are  bound  to  presume  that  public  officers  do 
their  duty  until  the  contrary  is  made  to  appear.  Authori- 
ties, supra;  Leslie  v.  State,  83  Ind.  180;  Duncan  v.  State, 
84  Ind.  204 ;  App  v.  StaU,  90  Ind.  73;  Bright  v.  State,  90 
Ind.  343. 
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If  the  original  papers  had  not  been  filed  in  the  Wells  Cir- 
cuit Court  it  was  incumbent  on  the  appellant  to  make  that 
fact  affirmatively  appear ;  the  fact  was  susceptible  of  proof, 
which  was  necessarily  at  hand,  and  could  have  been  intro- 
duced without  hardship  or  even  inconvenience  to  the  ap- 
pellant. 

From  a  careful  consideration  of  the  evidence  we  are  of 
the  opinion  that  it  fully  supports  the  verdict  of  the  jury. 

That  a  felonious  homicide  was  committed  there  can  be  no 
question ;  the  controverted  question  is  as  to  whether  the  ap- 
pellant participated  in  the  commission  of  the  crime.  He 
introduced  evidence  tending  to  prove  an  alibi.  We  are  not 
favorably  impressed  with  the  testimony  which  he  introduced 
to  support  this  theory  of  his  defence. 

We  come  now  to  the  consideration  of  the  last  question 
presented  for  our  consideration. 

William  Delvin  was  called  and  examined  as  a  witness  on 
behalf  of  the  State.  The  appellant  was  in  jail  in  the  town 
of  Ashland,  State  of  Wisconsin.  The  witness  and  one  Rose- 
braugh  were  sent  there  to  ascertain  if  the  appellant  was  the 
James  O'Brien  named  in  the  indictment,  and  if  so  to  take 
steps  for  his  removal  to  Huntington  county  to  answer  to  said 
indictment. 

When  the  witness  and  Rosebraugh  arrived  at  the  jail 
where  the  appellant  was  confined,  in  the  presence  of  the 
jailer,  they  requested  of  the  appellant  permission  to  make 
an  examination  of  his  body  for  certain  marks  or  scars 
thereon  to  be  found  if  he  was  the  person  accused  in  said  in- 
dictment as  James  O'Brien,  and  the  appellant  refusing  to 
grant  the  request,  he  was  hand-cuffed  and  the  proposed 
examination  made  forcibly  and  against  his  will. 

It  was  as  to  the  marks  and  scars  which  the  witness 
claimed  to  have  discovered  from  said  examination  that  the 
State  proposed  to  have  the  witness  testify. 

To  the  offered  testimony  the  appellant  objected,  stating 
several  grounds  of  objection,  but  as  none  of  them  were  suf- 
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ficiently  specific,  save  one,  to  present  any  question  for  our 
consideration,  we  shall  confine  ourselves  to  the  question 
presented. 

It  is  contended  that  the  proposed  testimony  was  within 
the  inhibition  found  in  the  last  clause  of  section  14  of  article 
1  of  our  State  Constitution,  which  reads  as  follows : 

''No  person,  in  any  criminal  prosecution,  shall  be  compelled 
to  testify  against  himself/' 

We  are  not  called  upon  to  decide  whether  or  not  the  court 
could  at  the  trial,  or  anterior  thereto,  have  compelled  the 
appellant  to  submit  to  an  examination  that  the  information 
thus  obtained  might  be  used  as  evidence  against  him  on  the 
trial,  and  express  no  opinion  upon  that  question.  But  for  a 
learned  discussion  of  the  question,  pro  and  con,  see  State  v. 
Ah  Chuey,  14  Nev.  79  (33  Am.  Rep.  630,  and  note)  ;  Black- 
^mdl  v.  State,  67  Ga.  76  (44  Am.  Rep.  717) ;  Stokes  v.  State, 
6  Baxt.  619  (30  Am.  Rep.  72).  Nor  was  the  testimony  of- 
fered as  to  information  obtained  to  be  used  upon  the  trial,  but, 
as  we  have  already  seen,  with  a  view  to  the  appellant's  arrest» 

The  question  of  duress  and  its  efiect  upon  information 
thereby  obtained  is  not  involved,  because  the  facts  to  which  the 
witness  was  called  to  testify  did  not  depend  upon  a  conies- 
eion  made  by  the  appellant,  nor  upon  any  act  of  his ;  the 
marks  and  scars  upon  the  body  had  no  relation  to  the  force 
used  to  enable  the  witness  to  find  them. 

The  case  is  much  like  the  examination  of  a  person  under 
arrest,  for  concealed  weapons  with  which  he  could  have  com- 
mitted the  crime  of  murder  of  which  he  is  accused,  or  for 
stolen  property,  when  he  is  accused  of  larceny,  and  the  right 
to  examine  the  person  of  the  accused  for  such  purpose  has 
never  been  questioned. 

The  conclusion  can  be  reached  that  the  ofiered  testimony 
was  within  the  constitutional  prohibition  only  upon  the 
theory  that  the  witness  was  the  mere  mouth-piece,  and  that 
the  appellant  was  the  real  witness,  which  would  be  a  strained 
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construction  of  the  constitutional  provision  when  applied  to 
the  offered  testimony. 

In  construing  the  Constitution  the  courts  should  follow 
the  ordinary  import  of  the  language  employed^  unless  there 
are  controlling  reasons  indicating  that  a  different  construc- 
tion was  intended. 

Worcester  says  that  the  word  "  testify  ^^  has  three  defini- 
tions : 

1.  ''To  make  a  statement  or  declaration  in  confirmation 
of  some  fact ;  to  bear  witness/^ 

2.  "  To  give  evidence  or  testimony  in  regard  to  a  case 
depending  before  a  court  or  tribunal/' 

3.  Law.  ''  To  make  a  solemn  declaration  under  oath  or 
affirmation,  before  a  tribunal^  court,  judge,  or  magistrate,  for 
the  purpose  of  proving  some  fact.'' 

The  last  of  these  is  from  Burrill's  Law  Dictionary. 

Webster's  definition  is  substantially  the  same. 

To  hold  that  the  testimony  of  the  witness  was  incompe- 
tent would  compel  us  in  every  case  involving  the  identity  of 
a  person  accused  of  crime  to  hold  that  testimony  as  to  marks- 
and  scars  hidden  under  the  clothing  which  he  wears  is  inad- 
missible if  the  information  of  the  witness  was  obtained  with- 
out the  consent  of  the  accused,  no  difference  under  what 
circumstances  or  in  what  manner  obtained.  The  text-books 
throw  but  little  light  upon  the  question  under  consideration, 
and  yet  we  are  not  entirely  without  authority.  State  v. 
Oarretty  71  N.  C.  85  (17  Am.  Rep.  1)  was  an  indictment 
for  murder.  The  prisoner  was  charged  with  the  murder  of 
Almira  Qarrett.  The  prisoner,  while  under  arrest  and  very 
much  agitated,  before  the  coroner,  and  after  the  jury  had 
rendered  their  verdict  against  her,  in  their  presence,  wa» 
ordered  by  the  coroner  to  unwrap  her  hand,  which  she  al- 
leged had  been  burned,  and  show  it  to  Dr.  Walker,  so  that 
it  might  be  seen  if  it  had  been  burned  or  not.  This  she  did^ 
and  there  was  no  indication  of  any  burn  upon  it.  This  ev- 
idence was  objected  to  on  the  trial  by  counsel  for  the  pris* 
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oner,  because  it  was  in  substance  compelling  the  prisoner  to 
furnish  evidence  against  herself. 

The  court  says :  "  The  prisoner  objected  to  the  admissi- 
bility of  the  evidence  as  to  the  condition  of  her  hand,  and 
relied  upon  the  case  of  State  v.  Jacobs,  5  Jones,  269.  The 
distinction  between  that  and  our  case  is  that  in  the  Jacob's 
case,  the  prisoner  himself,  on  trial,  was  compelled  to  exhibit 
himself  to  the  jury,  that  they  might  see  that  he  was  within 
the  prohibited  degree  of  color,  thus  he  was  forced  to  be- 
come a  witness  against  himself.  This  was  held  to  be  error. 
In  our  case,  not  the  prisoner,  but  the  witnesses^  were  called 
to  prove  what  they  saw  upon  inspecting  the  prisoner's  hand, 
although  that  inspection  was  obtained  by  intimidation." 
The  court  then  holds  that  there  was  no  error.  See  Staie  v. 
Qrdham,  74  N.  C.  646  (21  Am.  Rep.  493).  The  syllabus  of 
that  case  is  as  follows : 

''An  officer,  who  had  arrested  a  prisoner  charged  with  lar- 
ceny, compelled  him  to  put  his  foot  in  a  track  found  near 
where  the  larceny  was  committed,  and  testified  as  to  the  re* 
suit  of  the  comparison.  Held,  that  the  evidence  was  Dot 
procured  by  duress  and  was  admissible.^' 

In  Walker  v.  State,  7  Texas  Ct.  App.  245  (32  Am.  Rep. 
595)  ''  the  first  error  assigned  is  (says  counsel  for  the  ap- 
pellant) that  the  court  should  not  have  allowed  George  Grimes 
to  testify  as  to  the  result  of  a  comparison  between  tracks  found 
near  Munroe's  house  and  a  track  which  the  defendant  was 
compelled  to  make  while  under  arrest.  If  the  defendant 
'shall  not  be  compelled  to  give  evidence  against  himself 
(Bill  of  Rights,  section  10),  how  can  he  be  compelled  to 
put  the  State  in  possession  of  any  fact  which  the  State  says 
goes  to  establish  his  guilt  ?  " 

The  court,  in  that  case,  says :  "  There  is  but  a  single  bill 
of  exceptions  exhibited  in  the  record,  and  this  was  saved  to 
the  admission  in  evidence  of  proof  with  regard  to  foot- 
tracks  made  by  defendant  in  Judge  Joiner's  office  whilst 
he  was  under  arrest.    Just  after  the  discovery  of  Maj.  Mun- 
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roe's  marder,  some  parties  present  commenced  examining  for 
any  signs  or  evidence  left  by  the  perpetrator  at  the  house 
and  aroand  the  premises.  Footprints  were  found  in  the 
house,  at  a  window,  and  in  a  peach-orchard,  which  were 
measured  by  the  witnesses,  one  of  whom  was  George  Grimes. 
The  portion  of  his  testimony  which  was  objected  to  on  the 
trial  was  as  follows  :  '  I  saw  the  same  measure  applied  to  a 
track  in  Judge  Joiner's  office  at  Bremond.  Joiner  made 
the  defendant  make  his  track  in  the  ashes  and  sand  in  his 
office,  where  a  stove  had  been.  The  impression  made  was 
plain,  and  it  was  about  the  same  as  tracks  made  in  Munroe's 
house.  The  measure  was  applied  to  the  footprints  in  Joiner's 
office,  and  it  was  the  same  in  every  particular — fitted  it  ex- 
actly.' It  is  contended  that  the  evidence  was  incompetent, 
and  inadmissible,  because  it  was  evidence  which  defendant 
was  compelled  to  make  and  give  against  himself,  in  contra- 
vention of  the  tenth  section  of  the  Bill  of  Bights,  article  1 
of  the  Constitution,  which  declares  that  one  accused  of 
crime  shall  not  be  compelled  to  give  evidence  against  himself." 

The  court  then  copies  lengthily  from  the  opinion  in  the 
case  of  StaJU  v.  Ghraham,  supra^  and  upon  the  reasoning  and 
conclusion  in  that  case  affirms  the  judgment. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Sept  16,  1890. 


No.  15,201. 

Fiscus  V.  Turner  et  al. 

Bill  of  Exobftiovs.— i^^flaml  Mcoiwcripl  cf  Official  Beporter.^Faibm 
to  IncorporaU  in  Bill  of  Exeeptions. — Where  the  original  long-hand  man- 
Qscript  of  the  eyidence,  made  by  the  official  reporter,  is  not  embodied  in 
the  bill  of  exceptions  signed  by  thecircait  judge,  ad  required  by  section 

jl^  ^1  1410,  B.  S.  1881,  the  eyidence  does  not  become  a  part  of  the  record,  and 

rf^ — ^g  can  not  be  considered. 
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Insanity. —  Uruoundnem  (^Mind. — Instruction. — An  instruction  to  the  jury 
in  an  insanity  proceeding,  that  one  so  far  deprived  of  reason  as  to  be  in- 
capable of  understanding  and  acting  with  discretion  in  the  ordinary 
affairs  of  life  b  insane  within  the  meaning  of  the  law,  is  a  correct  defi- 
nition of  insanity,  and  is  unobjectionable. 

Same. — Lutmction, — Facts  in  Case. — How  Ddennined, — It  was  not  error  to 
instruct  the  jury  in  a  proceeding  charging  a  party  with  insanity  that 
they  were  to  determine  the  facts  in  the  case  from  the  evidence  alone. 
The  statute  (section  2547,  B.  S.  1881)  requiring  the  party  charged  with 
insanity  to  be  produced  in  open  court  when  possible,  was  designed  to 
prevent  fraud  in  the  procuring  of  verdicts  of  insanity  without  afford- 
ing the  defendant  an  opportunity  of  being  heard.  It  does  not  permit 
the  jury  to  make  their  verdict  upon  the  appearance  and  conduct  of  such 
person.  Where,  however,  the  party  charged  with  insanity  testifies  in 
the  cause,  his  conduct  is  to  be  considered  by  the  jury  as  the  conduct  of 
any  other  witness  is  considered. 

Sams. — Non-Expert  Witnesses, — Evidence, — In  such  proceeding  an  instruc- 
tion that  the  opinions  of  non-expert  witnesses  were  to  be  weighed  by  the 
facts  upon  which  they  were  based  was  not  erroneous. 

From  the  Decatur  Circuit  Court. 

J.  8,  Scobey,  for  appellant. 

J.  K.  Ewing  and  C.  Ewing^  for  appellees. 

Coffey,  J. — This  was  a  proceeding  by  the  appellees  against 
the  appellant,  in  the  usual  form,  to  have  her  declared  insane 
and  to  procure  the  appointment  of  a  guardian.  Upon  issues 
formed  the  cause  was  tried  by  a  jury,  resulting  in  a  verdict 
to  the  effect  that  appellant  was  a  person  of  unsound  mind, 
and  incapable  of  managing  her  estate.  Overruling  a  motion 
for  a  new  trial,  the  court  rendered  judgment  on  said  verdict, 
from  which  this  appeal  is  prosecuted. 

The  only  error  properly  assigned  in  this  court  is  the  one 
calling  in  question  the  action  of  the  circuit  court  in  over* 
ruling  the  motion  for  a  new  trial. 

Many  questions  discussed  by  counsel  for  appellant  in  his 
able  brief,  under  this  assignment,  relate  to  the  evidence  in 
the  cause,  and  at  this  point  we  are  met  with  an  objection 
from  the  appellees,  to  the  effect  that  the  evidence  is  not  in 
the  record.  It  appears  from  the  return  to  a  writ  of  certiorari 
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that  the  long-hand  manuscript  of  the  official  reporter  was  not 
embodied  in  a  bill  of  exceptions  signed  bj  the  circuit  judge  as 
required  by  the  provisions  of  section  1410,  ^.  S.  1881.  The 
evidence  in  the  cause  is  not,  therefore,  a  part  of  the  record, 
and  can  not  be  considered  by  us.  Wagoner  v.  Wilson^  108 
Ind.  210;  Doyal  v.  Landes,  119  Ind.  479;  Ohio,  etc.,  R. 
W.  Co.  V.  Voigkty  122  Ind.  288. 

It  is  settled  that  in  this  state  of  the  record  we  can  not  con- 
sider any  question  which  can  not  be  properly  decided  in  the 
iCbsence  of  the  evidence. 

The  court,  on  the  trial  of  the  cause,  of  its  own  motion, 
among  other  instructions,  gave  to  the  jury  the  following : 

'^  4.  Unsoundness  of  mind  is  where  there  is  an  essential 
privation  of  the  reasoning  faculties,  or  when  a  person  is  in- 
capable of  understanding  and  acting  with  discretion  in  the 
ordinary  affisiirs  of  life.  Therefore,  if  you  believe  from  the 
evidence  in  this  cause  that  in  Nancy  Fiscus  there  is  an  es- 
sential privation  of  her  reasoning  faculties,  or  if  she  is  in- 
capable of  understanding  and  acting  with  discretion  in  the 
ordinary  affairs  of  life,  then  she  is  a  person  of  unsound  mind, 
and  incapable  of  managing  her  estate,  and  you  should  so 
find.  If,  on  the  other  hand,  she  is  capable  of  understanding 
and  acting  with  discretion  in  the  ordinary  affairs  of  life,  she 
is  a  person  of  sound  mind,  and  capable  of  managing  her 
estate. 

'^  5.  What  the  facts  in  this  case  are  you  are  to  determine 
from  the  evidence,  and  that  alone. 

"  6.  Witnesses  who  have  talked  with,  transacted  business 
with,  and  otherwise  known  Nancy  Fiscus,  have  been  per- 
mitted to  give  their  opinions  as  to  the  condition  of  her  mind, 
and  as  to  whether  or  not  she  is  capable  of  managing  her  es- 
tate ;  but  these  opinions  were  predicated  upon  the  facts  as 
they  have  detailed  them  to  you,  and  it  is  for  you  to  deter- 
mine, having  listened  to  the  facts  upon  which  such  opinions 
have  been  predicated,  whether  or  not  the  facts  as  stated  by 
any  given  witness  warranted  the  opinion  expressed  by  the 
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witness,  or  to  what  extent  the  same  was  warranted,  and  only 
such  weight  is  to  be  given  to  the  opinions  you  have  heard  ex- 
pressed as  the  facts  upon  which  they  were  founded  would 
warrant/^ 

It  is  urged  by  the  appellant  that  the  fourth  instruction 
above  set  out  is  vague,  indefinite,  confusing  and  uncertain, 
and  erects  no  standard  of  judgment,  no  criterion  by  which 
to  weigh,  measure  or  judge  of  the  evidence,  or  to  discharge 
the  duty  of  a  juror. 

The  definition  of  insanity  contained  in  this  instruction 
seems  to  have  been  taken  from  the  case  of  Wray  v.  Wray, 
32  Ind.  126,  which  was  in  that  case  approved  by  this  court. 
We  think  counsel  is  mistaken  in  his  contention  that  the  in- 
struction does  not  fix  any  standard  by  which  the  jury  is  to 
be  governed.  The  jury  were  told,  in  substance,  that  if  Nancy 
Fiscus,  the  appellant,  was  so  far  deprived  of  reason  that 
she  was  no  longer  capable  of  understanding  and  acting  with 
discretion  in  the  ordinary  affairs  of  life,  she  was  insane 
within  the  meaning  of  the  law.  This  we  think  was  a  cor- 
rect definition  of  insanity,  and  one  that  was  easily  under- 
stood by  the  jury. 

The  objection  urged  to  the  fifth  instruction  is,  that  it  took 
from  the  jury  their  right  and  duty  to  consider  the  demeanor, 
conduct,  appearance  and  behavior  of  the  appellant  while  on 
the  witness-stand.  The  argument  is  that  the  Legislature  by 
the  enactment  of  section  2547,  R.  S.  1881,  intended  that  the 
defendant,  in  cases  like  this,  should  be  present  in  court  to 
the  end  that  he  or  she  might  be  seen  by  the  jury  and  heard 
testify,  if  capable  of  testifying,  and  that  the  appearance  and 
conduct  of  the  defendant  in  such  cases  should  be  considered 
by  the  jury  in  making  their  verdict. 

We  do  not  agree  with  counsel  in  this  contention.  We 
think  the  object  sought  to  be  attained  by  the  enactment  of 
this  section  was  the  prevention  of  frauds  in  procuring  ver- 
dicts and  judgments  of  insanity  without  an  actual  opportu- 
VoL.  126.- 
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nity  to  the  defendant  of  being  heard.  For  this  reason  the 
law  requires  that  the  party  charged  with  being  insane  shall, 
if  possible,  be  produced  in  open  court  in  order  that  he  may 
hear  and  have  actual  knowledge  of  what  is  being  done,  and 
may  meet  the  witnesses  face  to  face.  As  the  party  charged 
in  such  a  case  may  be  deprived  of  his  property  and  of  his 
liberty^  it  was  doubtless  thought  by  the  Legislature  that  it 
was  as  important  that  he  should  be  actually  present  as  it 
would  be  if  he  were  charged  with  a  criminal  offence.  But 
to  permit  the  jury  to  make  their  verdict  upon  the  appear- 
ance and  conduct  of  the  person  charged  with  insanity  would 
lead  to  the  utmost  confusion,  and  would  render  it  impossible 
for  this  court  to  determine  whether  any  case  of  the  kind  was 
or  was  not  supported  by  the  evidence.  One  juror  might  de- 
termine  that  the  party  appeared  to  him  to.be  insane,  while 
another  might  arrive  at  a  different  conclusion.  The  only 
legal  mode  of  determining  an  issue  of  the  kind  here  pre- 
sented is  by  the  evidence  in  the  cause,  as  any  other  issue  in 
a  cause  must  be  determined. 

If  a  party  charged  with  insanity  should  testify  in  the 
cause,  then  his  conduct  is  to  be  considered  by  the  jury,  as 
the  conduct  of  any  other  witness  is  considered,  and  so  the 
jury  were  told,  in  this  case,  by  the  court  in  another  instruc- 
tion. The  instruction  now  under  consideration,  when  con- 
strued in  connection  with  the  other  instructions  in  the  cause, 
was  not  erroneous. 

It  is  urged  that  the  sixth  instruction  is  erroneous  in  that 
it  inform^  the  jury  that  the  opinions  of  non-expert  witnesses 
are  to  be  weighed  by  the  facts  upon  which  they  are  based. 
We  do  not  think  this  was  error.  A  non-expert  witness  is 
not  permitted  to  give  an  opinion  as  to  the  sanity  or  insanity 
of  a  particular  person  without  first  stating  the  facts  upon 
which  such  opinion  is  based.  The  weight  to  be  given  to 
such  opinion  depends,  necessarily,  upon  the  facts  upon  which 
it  is  based.  Staaer  v.  Hogan,  120  Ind.  207 ;  Burkhart  v. 
Oladish,  123  Ind.  337. 
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The  case  of  Cline  v.  Lindseyy  110  Ind.  337,  is  not  in  point, 
as  contended  by  the  appellant  in  this  case.  The  instruction 
in  that  case  differed  widely  from  the  instruction  now  under 
consideration,  and  was  held  erroneous  on  the  ground  that 
the  court  invaded  the  province  of  the  jury  in  assuming  to 
decide  that  one  class  of  testimony  was  entitled  to  greater 
weight  than  another  class.  The  instruction  before  us  is  not 
subject  to  that  objection. 

Finally  it  is  argued  that  the  court  erred'  in  not  instruct- 
ing the  jury  that  they  should  take  into  consideration  the 
appearance,  conduct  and  demeanor  of  Nancy  Fiscus,  the  ap- 
pellant, while  in  court. 

As  we  have  said,  the  jury  must  decide  the  case  by  the  evi- 
dence introduced  on  the  trial  of  the  cause.  If  the  appearance, 
conduct  and  demeanor  of  Nancy  Fiscus  are  to  be  regarded 
as  evidence  in  the  cause,  then  the  jury  were  told  generally 
that  the  cause  was  to  be  decided  by  them  according  to  the 
evidence.  The  instructions  of  the  court,  so  far  as  they  went, 
were  correct,  and  if  the  appellant  desired  further  instmc* 
tions  she  should  have  asked  for  them.  As  she  did  not  do  so 
she  can  not  complain  now  that  they  were  not  given.  Jones 
V.  Hathaway y  77  Ind.  14;  White  v.  Beem^  80  Ind.  239; 
JSimpkina  v.  Smith j  94  Ind.  470 ;  Adama  v.  Stringer y  78  Ind. 
175. 

Some  other  questions  are  presented  and  argued,  but  as 
they  can  not  be  properly  decided  in  the  absence  of  the  evi- 
dence in  the  cause  they  are  not  considered. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

filsd  May  26, 1890;  petition  for  %  rehearing  oveimled  Sept  18, 1890. 
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|lg  m  No.  14,329. 

158  488  The  Supreme  Council  of  the  Obdeb  of  Chosen 

Friends  v.  Fobsinoer. 

LiFB  Iksu&ance. — Benefit  Society. — Ceriifieate  of  Membenhip  a  Gontraet  of  In* 
turance. — Right  of  Action, — Brfuaal  of  Officers  to  Allow  Qaim, — ^The  certifi« 
cate  of  membership  issued  to  a  member  of  a  mutual  benefit  insurance 
society  is  a  contract  of  insurance,  and  his  right  to  recover  upon  it  does 
not  depend  upon  the  action  of  the  officers  of  the  society,  for  if  he  has 
performed  his  part  of  the  contract,  and  is  totally  disabled  by  disease  or 
accident,  he  has  a  complete  cause  of  action.  A  refusal  by  the  officers 
of  the  society  to  allow  the  claim  will  not  defeat  a  recovery. 

Same. — Arbitrary  Bgeetion  of  Proofs, — While  a  member  must  comply  with 
the  requirements  of  the  valid  by-laws  of  the  association,  the  officers 
can  not  defeat  his  claim  by  arbitrarily  rejecting  his  proofs  as  unsatis- 
factory, or  by  wrongfully  declaring  that  he  has  not  done  what  his  con- 
tract and  the  by-laws  of  the  association  required  of  him. 

Samk. — Comiflaxnt, — Neeesaary  Averments. — Proof  of  Diaabiltty. — In  an  action 
against  snch  society  a  complaint  which  sets  up  the  contract,  alleges 
performance  of  the  conditions  by  the  plaintiff,  avers  that  he  was  totally 
disabled,  and  that  he  has  made  proper  proof  of  his  disability,  is  suffi- 
cient without  averring  that  the  proof  was  satisfactory  to  the  corporate 
officers. 

Same. — Presentation  of  Qaims, — Mode  af  Procedure, — Property  Rights. — ^It  is 
competent  for  a  mutual  benefit  society  to  provide  for  the  presentation 
of  claims  to  officers  designated  in  its  by-laws,  and,  therefore,  it  may 
prescribe  a  mode  of  procedure,  provided  such  mode  of  procedure  does 
not  deprive  parties  of  property  rights. 

Same. — By-Laws. — Appeal  to  the  Ooveming  Body, — Decision  of  Subordinate 
Officers  made  Conclusive, — Invalidity  of  Provision. — Plea  in  Bar, — By-laws 
of  a  mutual  benefit  society  requiring  the  presentation  of  claims  to  sub- 
ordinate officers,  and  requiring,  in  case  of  a  decision  adverse  to  the 
claimant,  an  appeal  to  the  governing  body  of  the  society, are  valid,  but 
a  provision  of  such  by-laws  which  assumes  to  make  the  decision  of  the 
subordinate  officers  final  and  conclusive  is  void. 

Same. — Failure  to  Appeal  to  Ooveming  Body, — Plea  in  Abatement, — In  an  ac- 
tion by  a  certificate-holder,  an  answer  alleging  the  failure  of  the  plain- 
tiff to  appeal  to  the  governing  body  before  bringing  the  action,  is  good 
as  a  plea  in  abatement. 

OOHTBAOT. — Ouster  by  Ptrties  to  of  Jurisdiction  of  Gburte. — Invalidity  of  Agreer 
mend. — It  is  not  competent  for  parties  in  advance  of  any  dispute  to  oast 
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the  jarisdiction  of  the  courts  by  providing  that  the  decision  of  per- 
sons named  in  the  contract  shall  be  final  and  conclusive. 

From  the  Marion  Superior  Court. 

F,  M,  Finch  and  J.  A.  Finch,  for  appellant. 

G,  darter  and  J.  N.  Binford,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  is  founded  upon  a 
certificate  of  membership  issued  to  him  by  the  appellant. 
The  bj-laws  of  the  corporation  contain,  among  others,  this 
provision  : 

^^  Should  a  member  become  totally  and  permanently  dis- 
abled from  following  his  or  her  usual  or  other  vocation,  by 
reason  of  disease  or  accident,  such  member,  upon  the  receipt 
and  approval  of  satisfactory  proofs,  as  hereinafter  provided, 
shall  be  entitled  to  a  benefit  not  exceeding  one-half  of  the 
relief  fund  certificate  held  by  him  or  her.*' 

The  certificate  issued  to  the  appellee  is  a  contract  of  insur- 
ance, and  his  right  to  recover  upon  it  does  not  depend  upon 
the  action  of  the  officers  of  the  society,  for  if  he  has  per- 
formed his  part  of  the  contract,  and  is  totally  disabled  by 
disease  or  accident,  he  has  a  complete  cause  of  action.  A 
refusal  by  the  officers  of  the  society  to  allow  the  claim  will 
not  defeat  a  recovery.  The  appellee  was,  of  course,  bound 
to  comply  with  the  terms  of  his  contract  and  with  the  law- 
ful by-laws  of  the  society.  The  valid  provisions  of  the  by- 
laws do,  indeed,  form  part  of  his  contract,  and  are  of  con- 
trolling force.  Supreme  Lodge,  etc,,  v.  Knight,  117  Ind.  489 
(496);  Pfister  v.  Oerung,  122  Ind.  567.  But  while  it  was  neces- 
sary for  the  appellee  to  comply  with  the  requirements  of  the 
valid  by-laws  of  the  association,  it  was  not  in  the  power  of  the 
officers  to  defeat  his  claim  by  arbitrarily  rejecting  his  proofs 
as  unsatisfactory  or  by  wrongfully  declaring  that  he  had  not 
done  what  his  contract  and  the  by-laws  of  the  association  re- 
quii*ed  of  him.  It  was  not  necessary,  therefore,  for  the  ap- 
pellee to  do  more  than  appropriately  show,  by  his  complaint, 
the  contract  with  the  corporation,  performance  of  the  con- 
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ditions  on  his  part,  that  he  was  totally  disabled^  and  that  he 
had  made  proper  proof  of  his  disability.  He  was  not  bound 
to  go  further  and  allege  that  his  proofs  were  such  as  satisfied 
the  corporate  officers.  It  was  enough  for  him  to  show  that 
they  were  such  as  his  contract 'and  the  law  of  the  land  re- 
quire. He  was  not  bound  to  anticipate  and  avoid  defences  ; 
it  was  sufficient  for  him  to  make  a  prima  facie  case. 

The  appellant,  by  way  of  answer  in  abatement,  sets  forth 
the  following  by-law : 

^^  Section  6.  On  receipt  of  the  proper  notice  of  disease  or 
accident  disability,  under  section  4  of  this  article,  the  su- 
preme councillor  shall  proceed  to  investigate  the  same.  If 
at  any  time  he  deems  the  facts  to  warrant  it,  he  may  appoint 
one  or  more  physicians,  whose  duty  it  shall  be  to  make  a 
careful  examination  of  the  member's  condition,  and  report 
as  to  the  character  and  permanence  of  the  disability.  If 
such  report  shows  a  disability  of  an  unquestionably  total 
and  permanently  disabling  character,  the  supreme  councillor, 
supreme  recorder  and  supreme  medical  director  may  approve 
the  same,  and  order  the  benefit  paid.  If,  however,  in  the 
opinion  of  said  officers,  there  is  any  doubt  concerning  the 
permanence  of  the  disability,  they  shall  postpone  the  matter 
for  any  period  they  may  determine  upon,  not  exceeding  one 
year,  and  shall  then  order  a  new  examination  either  by  the 
same  or  other  physicians.  If  the  result  of  the  second  ex- 
amination be  also  uncertain,  said  officers  may,  in  like  man- 
ner, provide  for  a  third,  upon  the  result  of  which  they  shall 
either  pay,  or  refuse  to  pay,  the  benefit  claimed.  This  de- 
cision shall  be  final  and  conclusive  upon  the  parties  affected 
thereby  unless  reversed  upon  appeal  by  the  supreme  council 
in  regular  session.  Any  claimant  feeling  aggrieved  may 
take  such  an  appeal  by  serving  notice  thereof  upon  the  su- 
preme recorder  within  thirty  days  after  receipt  of  notice  by 
the  claimant  of  the  decision,  by  the  claimant,  his  or  her  per- 
sonal representatives.   The  supreme  council  shall  accord  the 
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appellant  a  hearing  at  its  next  regular  session,  %pd  dispose 
of  the  matter.^' 

Xhe  answer  sets  out  other  provisions  concerning  appeals 
and  regulating  the  mode  of  procedure.  Both  the  complaint 
and  th^  answer  show  that  the  claim  was  presented  to  the  of- 
ficers named  in  the  by-laws,  that  action  upon  it  was  post- 
poned, as  the  by-laws  provide,  and  that  it  was  finally  re- 
jected. The  trial  court  held  the  answer  bad,  and  that  rul- 
ing is  questioned  by  the  assignment  of  errors. 

Our  decisions  declare  that  it  is  not  competent  for  parties 
in  advance  of  any  dispute  to  oust  the  jurisdiction  of  the 
courts  by  providing  that  the  decision  of  persons  named  in 
the  contract  shall  be  final  and  conclusive.  Louievilley  etc,, 
12.  W.  Go.  V*  Donnegan,  111  Ind.  179 ;  Supreme  Council,  etc., 
V.  Oarrigus,  104  Ind.  133 ;  Bauer  v.  Samson  Lodge,  etc.^ 
102  Ind.  262;  KMer  v.  Indianapolis,  etc.,  R.  B.  Go.,  88 
Ind.  460. 

There  is  some  diversity  of  opinion  upon  this  question,  but 
the  weight  of  authority  sustains  the  doctrine  declared  by 
our  own  decisions.  An  author,  who  has  given  the  question  full 
consideration,  says :  '^  It  is  a  settled  principle  of  law  that 
parties  can  not  by  contract  oust  the  courts  of  their  jurisdic- 
tion, and  agreements  to  refer  to  future  arbitration  will  not 
be  enforced  in  equity  and  will  not  be  sustained  as  a  bar  to 
an  action  at  law  or  a  suit  in  equity .''  Bacon  Benefit  Societies, 
section  460.  This  principle  is  asserted  by  the  Supreme 
Court  of  the  United  States,  by  the  English  courts,  and  by 
other  tribunals.  Insurance  Go.  v.  Morse,  20  Wall.  45;  Scott 
V.  Avery,  5  H.  L.  Oases,  811 ;  Thompson  v.  Chamock,  8  Term 
R.  139 ;  Beed  v.  Washington  Insurance  Co.,  138  Mass.  572 ; 
Stephenson  v.  Piscataqua  F.  &  M.  Ins.  Go,,  54  Maine,  55. 
The  logical  conclusion  from  this  long  settled  doctrine  is 
that  parties  can  not  by  contract  provide  for  the  conclusive 
settlement  of  questions  before  such  questions  arise,  by  desig- 
naUng  persons  to  adjudicate  upon  them,  and  this  conclusion 
has  oflen  been  given  effect  in  cases  such  as  this  by  other 
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courts  as  well  as  by  our  own.  MerUz  v.  Armenia  Fire  Ins.  Oo.y 
79  Pa.  St.  478 ;  Lawman  v.  Young,  31  Pa.  St.  306 ;  Gray  v. 
Wilson,  4  Watts,  39 ;  Wood  v.  Humphreyy  114  Mass.  185; 
JRotoe  V.  Williams,  97  Mass.  163 ;  Braunstein  v.  Accidental, 
etc.,  Ins.  Co.,  1  Best  &  Sm.  782. 

It  is  obvious  that  there  is  a  distinction  between  cases 
where  the  agreement  that  the  decision  of  designated  persons 
shall  be  conclusive  is  made  after  a  dispute  has  actually  arisen, 
and  cases  where  it  is  made  prior  to  the  existence  of  any  con- 
troversy. One  reason  for  this  distinction  is  that  parties  may 
revoke  an  agreement  to  submit  to  arbitration  and  appeal  to 
the  courts  for  redress,  and  this  right  is  one  which  can  not  be 
abridged  by  an  agreement  made  before  either  party  can  know 
what  the  nature  of  the  controversy  will  be.  The  rule  which 
we  approve  commends  itself  by  its  fairness  and  justice,  for 
there  is  nothing  unjust  in  declaring  that  parties  may  appeal 
to  the  courts  of  the  country  for  redress,  while  there  is  some- 
thing of  unfairness  in  a  provision  which  makes  the  decision 
of  interested  corporate  officers  final,  and  excludes  resort  to 
the  judicial  tribunals  of  the  land.  The  rule  we  favor  is 
both  expedient  and  just. 

As  the  provision  declaring  that  the  decision  of  the  officers 
named  shall  be  final  is  ineffective  the  answer  would  not  be  good 
as  a  plea  in  bar,  but  if  good  at  all  it  is  good  as  a  plea  in  abate- 
ment, so  that  if  there  is  a  valid  defence  the  appellant  rightly 
pleaded  it  in  abatement.  The  question,  therefore,  is  this : 
Does  the  failure  of  the  appellee  to  appeal  to  the  Supreme 
Council  constitute  matter  in  abatement,  and  preclude  him 
from  maintaining  this  action  ? 

It  is  competent  for  a  mutual  benefit  society  to  provide  for 
the  presentation  of  claims  to  officers  designated  in  its  by- 
laws. This  much  is  clear.  Harrington  v.  Workingmen's 
Benevolent  Ass^n,  70  Georgia,  340 ;  Anaoosta,  etc.,  v.  Mur^ 
6acA,  13  Md.  91  (71  Am.  Dec.  625).  If  it  has  this  rights 
then  it  seems  equally  clear  that  it  may  prescribe  a  mod^of 
procedure,  provided  that  the  mode  of  procedure  prescribed 
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18  not  such  as  to  deprive  parties  of  property  rights.  As  we 
have,  in  effect^  already  declared^  property  rights  can  not  be 
destroyed  by  what  some  of  the  courts  denominate  '^  these 
aelf-oonstitnted  jadicatories.''  '  Lamphere  v.  Grand  Lodge, 
tte.y  47  Mich;  429 ;  Oullen  v.  Duke  of  Queensbury,  1  Bro. 
C.  C.  101 ;  Audin  v.  Searing,  16  N.  Y.  112  (69  Am.  Dec. 
665f  and  note).  But  requiring  claims  for  benefits  to  be  pre- 
sented to  the  officers  of  the  association  is  not,  in  any  just 
sense,  an  invasion  of  tiie  property  rights  of  the  member,  nor 
is  a  by-law  requiring  their  presentation  unreasonable.  The 
authorities  are  well  agreed  upon  this  question.  Van  Poucke 
V.  Netherlandy  etc.,  Society,  63  Mich.  378 ;  Bauer  v.  Samson 
Lodge,  supra;  Bacon  Benefit  Societies,  section  94.  It  is 
not  unreasonable  to  provide  that  the  member  claiming  bene- 
fits shall  appeal  to  the  governing  body  of  the  association. 
The  member  voluntarily  enters  the  association  with  knowl- 
edge of  its  by-laws,  and  agrees  to  be  bound  by  such  as  are 
not  in  violation  of  law,  and  certainly  no  principle  of  law  is 
violated  in  making  provision  for  the  submission  of  claims  of 
a  member  to  the  highest  body  of  the  association  with  which 
he  voluntarily  unites  himself.  It  is  but  just  to  the  associa- 
tion that  its  chief  officers  should  have  an  opportunity  to  in- 
vestigate the  claim  asserted  by  the  member  before  it  is  har- 
assed by  litigation  ;  and,  indeed,  the  provision  is  presump- 
tively for  the  benefit  of  the  member,  for  the  fair  inference 
IS  that  the  governing  officers  will  do  their  duty  and  allow  all 
rightful  claims.  At  all  events,  there  is  no  principle  of  law 
violated  by  a  by-law  requiring  an  appeal  to  the  governing 
body.  By-laws  similar  to  that  under  consideration  have 
often  been  upheld.  There  is,  indeed,  no  contrariety  of  opin- 
ion upon  the  question.  We  have  no  doubt  that  a  by-law  re- 
quiring the  presentation  of  claims  to  subordinate  officers,  and 
requiring,  in  case  of  a  decision  adverse  to  the  claimant,  an 
appeal  to  the  governing  body  of  the  society,  is  reasonable 
and  valid. 

The  by-laws  of  the  appellant  do  require  an  appeal  to  the 
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governing  body,  and,  in  so  far  as  this  requirement  is  con- 
cerned, they  are  effective,  although  the  attempt  to  make  the 
decision  of  the  subordinate  officers  conclusive  is  abortive. 

The  provision  which  assumes  to  make  the  decision  of  the 
supreme  councillor,  supreme  recorder  and  supreme  medical 
examiner  final  and  conclusive,  is  so  distinct  and  different 
from  the  provisions  concerning  appeals  that  its  invalidity 
does  not  destroy  their  force.  It  is  well  settled  that  part  of 
a  by-law  may  be  valid  although  other  parts  may  be  void. 

The  language  of  the  by-law  is  plain  and  explicit  upon  the 
subject  of  appeals  to  the  supreme  council.  It  is  not,  as 
counsel  for  appellee  argue,  a  mere  privilege  that  is  conferred 
upon  claimants  by  the  provisions  concerning  appeals,  but, 
on  the  contrary,  a  duty  is  imposed  upon  them.  The  pro- 
vision is  that  the  decision  of  the  officers  named  shall  be 
final,  unless  reversed  on  appeal  by  the  supreme  council,  and 
this,  of  itself,  implies  that  the  claimant  must  appeal  to  that 
body.  But  there  are  other  provisions  which  make  it  quite 
clear  that  the  claimant  must  appeal  or  accept  the  decision 
of  the  officers  designated  as  a  conclusive  adjudication  upon 
the  merits  of  his  claim.  The  clear  implication  from  all  the 
provisions  of  the  by-laws  is  that  the  member  must,  at  least, 
exhaust  the  remedies  provided  by  the  contract  before  seek- 
ing aid  from  the  courts,  or  show  some  excuse  for  his  failure 
to  do  so.  We  do  not  doubt  that  if  the  officers  of  the  society 
should  refuse  an  appeal,  or  do  any  act  hindering  or  delaying 
an  appeal,  the  member  might  at  once  invoke  the  assist- 
ance of  the  courts.  Supreme  Sitting^  etc.y  v.  Stein,  120  Ind. 
270.  But  it  can  not  be  presumed,  in  the  absence  of  aver- 
ments to  the  contrary,  that  the  officers  have  been  guilty  of 
a  breach  of  duty,  so  that  it  is  incumbent  upon  a  party  who 
relies  upon  the  wrong  of  the  corporate  officers  to  show  by 
affirmative  allegations  their  wrongful  conduct. 

The- authorities,  as  we  have  said,  are  agreed  upon  the  prop- 
osition that  mutual  benefit  societies  may  require  an  appeal 
to  the  governing  body  as  a  condition  precedent  to  a  right  of 
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action,  so  that  apon  that  question  there  can  be  no  doubt ; 
indeed,  the  only  doubt  is  whether  they  may  not  go  further 
and  make  the  decisions  of  the  officers  designated  in  the  con- 
tracts with  their  members  final  and  conclusive.  In  this  in- 
stance the  by-laws  provide  that  the  decision  of  the  subor- 
dinate officers  designated  shall  be  final,  unless  reversed  on 
appeal  by  the  supreme  council,  so  that  the  only  infirmity  is  that 
created  by  the  attempt  to  substitute  tribunals  chosen  by  the 
parties  themselves  for  those  established  by  the  law  of  the 
land.  It  was  competent  to  provide  that  the  decision  of  the 
officers  should  be  sought,  and  it  was  also  competent  to  pro- 
vide that  a  member  dissatisfied  with  their  decision,  should, 
before  resorting  to  the  courts,  appeal  to  the  governing  body 
of  the  association,  although  it  was  not  competent  to  make 
the  decision  final  and  conclusive.  It  is  well  settled  that  the 
decisions  of  arbitrators,  engineers,  architects  or  others  named 
in  a  contract  as  persons  to  whom  controversies  may  be  re- 
ferred, are  deemed  to  be  prima  faeie  right,  and  it  is  nothing 
more  than  an  application  of  an  old  principle  to  a  new  in- 
stance to  hold  that  where  the  contract  of  a  member  with  a 
mutual  benefit  society  provides  that  designated  officers  shall 
pass  upon  the  validity  of  his  claim  their  decision  shall  be 
deemed  prima  facie  valid.  Even  if  the  decision  is  merely 
prima  fade  right,  the  only  mode  of  first  questioning  it 
must,  upon  principle  and  authority,  be  that  provided  by 
the  contract.  Until  the  claimant  has  done  what  his  con- 
tract requires,  or  has  shown  some  valid  excuse  for  not 
doing  it,  he  can  not  have  any  standing  in  court.  It  is 
going  quite  as  far  as  authority  or  principle  will  justify  to 
hold  that  although  the  parties  have  contracted  that  the  de- 
cision of  designated  persons  shall  be  final,  the  decision  can 
only  be  deemed  prima  facie  correct,  and  we  can  not  go 
further  and  hold  that  although  a  party  refuses  to  appeal  to 
the  governing  body  of  an  association  of  which  he  is  a  mem- 
ber he  may,  notwithstanding  the  provisions  of  his  contract 
declaring  the  decision  of  such  officers  final,  unless  appealed 
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from,  bring  an  action  against  the  association.  It  is  certainly 
imposing  no  hardship  upon  the  member  to  require  him  to 
pilrsue  the  mode  pointed  out  by  his  contract.  The  rule  we 
declare  is,  indeed,  favorable  to  him,  for  it  enables  him  to 
appeal  to  the  courts  after  he  has  exhausted  the  remedies 
designated  in  the  by*laws  notwithstanding  the  provisions 
of  his  contract.  The  member  who  asks  to  be  relieved  from 
the  duty  of  appealing  to  the  governing  body,  in  such  a  case 
as  this,  asks  what  equity  and  justice  deny. 

Judgment  reversed. 

FUed  Sept.  16, 1890. 


No.  14,369. 

'»38    ^/  Hays,  Administkator,  v.  Hostetter  et  al. 


VoLUNTABY  AssiQNMENT. — iVe^ersfiee  of  Creditor. —  ValidUy  cf  Cknueyatiee, 
— SuUute, — A  conyejance  bj  a  debtor  of  all  his  property  subject  to  ex- 
ecution for  the  benefit  of  certain  named  creditors  to  the  exclusion  of 
others,  with  the  avowed  purpose  of  giving  to  the  creditors  named  a 
preference  over  those  not  named,  is  not  within  section  2662,  B.  8. 1881, 
upon  the  subject  of  voluntary  assignments,  and  is  valid. 

SiAME. — Payment  of  Surplus  to  W^e. — A  reservation  in  such  conveyance 
that  the  surplus,  if  any,  should  be  paid  the  grantor's  wife,  does  not 
render  the  conveyance  void. 

Special  Findino. — Refunal  of  Court  to  Find  Addiiionai  Fade, — Appeal — 
I\i!9umption. — Where  the  trial  court  refuses  a  request  for  a  finding  of 
facts  in  addition  to  those  stated  in  the  special  finding,  it  will  be  pre- 
sumed on  appeal,  in  the  absence  of  the  evidence,  that  there  was  no  evi- 
dence of  the  additional  facts  which  the  court  was  requested  to  find. 

From  the  Noble  Circuit  Court. 

D.  W.  Greeuy  F.  P.  BothweU  and  H.  G.  Zimmerman^  for 
appellant. 

W.  B.  He88,  for  appellees. 

Coffey,  J. — On  the  20th  day  of  February,  1885,  the  aji- 
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pellees,  Henry  W.  Hostetter  and  Jane  Hostetter,  husband 
and  wife,  conveyed  by  quit-claim  deed  to  their  co-appellees, 
Daniel  J.  Itoderick  and  John  H.  Barden,  the  land  in  con- 
troversy in  this  suit,  together  with  certain  other  lands  in 
Mai-shall  county,  Indiana.  As  part  of  the  same  transaction 
Roderick  and  Barden  executed  the  following  instrument  of 
writing,  viz. : 

^^  Know  all  men  by  these  presents,  that  we  have  this  day 
received  of  H.  W.   Hostetter   and  Jane  Hostetter  a  deed 

of  conveyance  of  the  following  described  real  estate  to 
wit :     ^     *     and  in  consideration  of  which  we  agree  to  sell, 

at  the  earliest  possible  period,  for  the  best  price  possible,  to 
obtain  and  apply  the  same  on  the  debts  of  said  H.  W.  Hos- 
tetter, as  designated  to  us  by  a  schedule  of  names  and 
amounts  hereto  attached.  In  the  event  that  the  said  lands 
will  not  sell  for  a  sum  sufficient  to  pay  said  debts  in  full^ 
then  it  shall  be  applied  on  all  of  said  debts  at  an  equal  per 
cent,  on  the  dollar  of  said  debts ;  and  if  the  same  can  be 
sold  for  a  sum  in  excess  of  said  debts  then  such  excess  dhall 
be  paid  to  said  Jane  Hostetter." 

The  schedule  referred  to  in  this  instrument  of  writing  con- 
sists of  the  names  of  twenty-two  creditors  holding  claims 
against  Henry  W.  Hostetter,  aggregating  the  sum  of  $8^- 
659.67. 

At  the  times  of  the  execution  of  this  conveyance,  contract 
and  schedule  the  appellant  held  certain  promissory  notes 
against  the  said  Henry  W.  Hostetter,  upon  which  he  subse- 
quently recovered  judgment  in  the  Marshall  Circuit  Court 
for  the  sum  of  (1,463.71. 

The  appellant's  claim  was  not  included  in  the  schedule 
above  referred  to. 

This  action  was  brought  for  the  purpose  of  setting  aside 
the  conveyance  of  the  land  in  Noble  county,  and  subjecting 
the  same  to  the  payment  of  the  debt  due  to  the  appellant.  The 
complaint  charges,  in  substance,  that  at  the  time  of  said  con- 
veyance the  grantor,  Henry  W.  Hostetter,  was  wholly  in- 
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solvent ;  that  he  was  indebted  to  the  appellant  as  adminis- 
trator in  the  sum  of  $1,463.71,  for  which  sam  he  afterwards 
recovered  judgment  in  the  circuit  court  of  Marshall  county, 
Indiana ;  that  said  conveyance  was  voluntary  and  without 
any  consideration ;  that  the  purchasers  were  trustees,  ap- 
pointed by  the  grantor,  to  sell  and  convey  the  property  in 
controversy,  and  with  the  proceeds  to  pay  certain  of  the 
grantor's  creditors,  to  the  exclusion  of  others,  in  full,  or  j>ro 
raiay  and  to  return  the  surplus,  if  any,  to  the  grantor's  wife  ; 
and  that  said  conveyance  was  made  for  the  purpose  of  delay- 
ing and  defrauding  the  appellant  as  one  of  the  creditors  of 
the  grantor. 

Upon  issues  formed  the  cause  was  tried  by  the  courts 
which  at  the  request  of  the  parties  made  a  special  finding 
of  the  facts  proven,  and  stated  its  conclusions  of  law  thereon. 

In  addition  to  the  facts  above  stated  it  appears  from  the 
special  finding,  that  at  the  time  of  said  conveyance  Henry 
W.  Hostetter  was  wholly  insolvent,  owing  debts  to  the  amount 
of  $8,559.67  exclusive  of  appellant's  claim,  his  property,  of 
every  description,  being  of  much  less  value  than  that  sum, 
of  which  fact  the  grantees  in  said  deed  had  full  knowledge ; 
that  said  conveyance  was  made  for  the  avowed  purpose  of 
preferring  certain  of  the  creditors  of  Henry  W.  Hostetter  to 
the  exclusion  of  others,  and  was  based  upon  no  other  con- 
sideration than  the  agreement  of  Roderick  and  Barden  to 
sell  said  land  and  apply  the  proceeds  as  set  out  in  the  con- 
tract above  set  forth. 

One  of  the  claims  contained  in  the  list  and  schedule  of 
creditors  is  a  claim  in  favor  of  the  grantees  in  said  deed 
amounting  to  $500. 

The  land  in  Marshall  county  was  encumbered  by  mort- 
gage liens  to  the  amount  of  $3,500,  the  other  debts  named 
in  said  schedule  being  unsecured. 

At  the  time  of  said  conveyance  Henry  W.  Hostetter  had 
no  property  except  said  land  out  of  which  the  appellant 
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oould  make  his  claim,  and  he  has  ever  since  remained  wholly 
insolvent. 

Upon  these  facts  the  court  stated  as  its  conclusion  of  law 
that  the  appellant  was  not  entitled  to  the  relief  prayed,  and 
entered  a  judgment  against  him  for  costs. 

The  first  assignment  of  error  calls  in  question  the  cor- 
rectness of  the  above  conclusion  of  law  upon  the  facts  found. 

Section  2662,  B.  8.  1881,  provides  that  ''Any  debtor  or 
debtors  in  embarrassed  or  failing  circumstances  may  make 
a  general  assignment  of  all  his  or  their  property,  in  trust  for 
the  benefit  of  all  his  or  their  bona  fide  creditors;  and  all  as* 
signments  hereafter  made  by  such  person  or  persons  for  such 
purpose,  except  as  provided  for  in  this  act,  shall  be  deemed 
fraudulent  and  void." 

It  is  contended  by  the  appellant  that  the  deed  of  convey- 
amce  executed  by  Hostetter  and  wife  to  Roderick  and  Barden, 
when  taken  in  connection  with  the  instrument  of  writing 
above  set  out,  constitutes  an  assignment  under  this  statute, 
and  as  it  is  not  a  compliance  with  the  statute  the  conveyance 
is  void. 

We  are  unable  to  agree  with  appellant  in  the  position  he 
assumes.  There  is  no  direct  finding  that  the  deed  conveyed 
all  the  property  of  Hostetter  to  Boderick  and  Barden.  It 
is  true  the  inference  is  plain  that  it  conveyed  all  his  prop- 
erty subject  to  execution,  but  the  conveyance  was  not  for 
the  benefit  of  all  his  creditors. 

In  the  case  of  Ouahman  v.  Oephari,  97  Ind.  46,  it  was  said 
by  this  court  that  ^*  This  statute  only  provides  for  a  general 
assignment  of  all  a  debtor's  property  for  the  benefit  of  all 
his  creditors.  And  when  that  is  attempted,  the  statute  must 
be  complied  with,  or  the  assignment,  without  regard  to  actual 
\  Iraud,  will  be  held  fraudulent  and  void,  but  an  assignment 
!  by  a  debtor  for  the  benefit  of  a  part  of  his  creditors,  in  order 
to  be  held  void,  must  be  actually  fraudulent.  This  statute 
does  not  prevent  good-faith  preferences  of  one  creditor  over 
another.'' 
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To  the  same  effect  is  the  case  of  Ghruhbs  v.  Jform^lOS  Ind. 
166.  These  cases  are,  in  some  respects,  in  conflict  with  the 
case  of  Thompson  v.  Parker^  83  Ind.  96,  and  in  so  far  as  the 
conflict  exists  the  latter  case  cited  must  be  regarded  as  mod- 
ified bj  the  former. 

The  case  before  us,  as  settled  by  these  authorities,  is  not 
one  falling  within  the  statute  upon  the  subject  of  voluntary 
assignments,  but  is  a  case  where  the  debtor  conveys  to 
trustees  two  specific  tracts  of  land  for  the  benefit  of  certain 
named  creditors  to  the  exclusion  of  others,  with  the  avowed 
purpose  of  giving  to  the  creditors  named  a  preference  over 
those  not  named.  The  question  then  arises  as  to  whether 
such  a  transaction  is  valid. 

It  has  too  long  been  settled  in  this  State  to  be  controverted 
now,  that  a  debtor,  in  failing  circumstances,  may  prefer  one 
creditor  to  the  exclusion  of  all  others.  Lord  v.  Fishery  19 
Ind.  7;  Wilooxon  v.  Annesletfy  23  Ind.  286;  Oashman  v. 
Oephartf  supra ;  Orubbs  v.  Morris,  supra. 

In  the  case  of  Lord  v.  Fisher^  supra,  it  was  said :  "  Nat- 
urally, a  man  has  a  right  to  make  an  honest  disposition  of  his 
property,  that  is  to  say,  he  may  use  it  to  pay  an  honest 
debt.  *  *  It  is  an  honest  disposition  of  a  man's  property 
to  use  it  in  paying  or  securing  an  honest  debt.  ^  *  It  is 
not,  in  the  eyes  of  the  law,  necessarily  a  dishonest  use  of  a 
man's  property  to  convey  all  he  has  to  pay  or  secure  one 
debt  while  he  leaves  many  others  unpaid,  or  unsecured.'' 

It  does  not  follow,  therefore,  that  because  Hostetter  con- 
veyed all  his  property  subject  to  execution  to  secure  the  pay- 
ment of  certain  of  his  creditors  to  the  exclusion  of  others,' 
the  deed  by  which  the  conveyance  was  effected  is  void. 

The  deed  executed  by  Hostetter  and  wife  to  Roderick  and 
Barden  was  a  valid  transfer  of  the  property  therein  described 
unless  the  reservation  in  favor  of  the  wife  rendered  it  void. 

It  seems  to  be  settled  that  such  a  reservation  does  not 
vitiate  the  conveyance.      MeFarland  v.  Birdsall,  14  Ind. 
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126 ;  New  Albany,de.,  B.  R.  Co.  y.  Htif,  19  Ind.  444 ;  Dei* 
sar  V.  Field,  99  Ind.  648. 

In  our  opinion  the  court  did  not  err  in  its  conclusion  of 
law  upon  the  facts  as  stated  in  the  special  finding. 

The  appellant  at  the  proper  time  prayed  the  court  to  find 
certain  facts  in  addition  to  those  stated  in  the  special  finding, 
which  prayer  was  denied,  and  an  exception  reserved. 

It  is  the  province  of  a  special  finding  to  state  the  facts 
proven  on  the  trial.  The  evidence  in  this  cause  is  not  in  the 
record,  and  we  are  unable,  for  that  reason,  to  determine 
whether  there  was  any  evidence  before  the  court  tending  to 
prove  those  additional  facts  or  not.  In  support  of  the  legal 
presumption  that  every  thing  is  rightly  done  in  court,  we 
must  presume  that  there  was  no  evidence  of  the  additional 
&cts  which  the  court  was  requested  to  find. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Fikd  Sept  16, 1890. 


No.  14,387. 

Thb  State,  ex  bel.  Dbtjmmond,  Pbosecuting  Attob- 

NET,  V.  Dillon. 

OouMTT  SuFEBDVTaNBSNT. — EUction  0^  htf  TowtMp  TnuiuB, — Quorum. — 
Wkai  (hrutUuUM.'^Qmniy  AudiUn-.--Whm  EnHOed  to  Vote.— AH  the  town- 
ship trustees  of  a  conntj,  eight  in  niiinher,  met  at  the  county  auditor's 
office  at  the  time  designated  in  section  4424,  B.  8.  1881,  for  the  purpose 
of  electing  a  county  superintendent.  After  effecting  an  organization, 
which  was  irregular  hy  reason  of  the  auditor  casting  the  deciding  vote 
for  chairman,  one  of  the  trustees  moved  that  the  defendant  he  appointed 
county  superintendent  for  the  two  years  next  ensuing.  Four  of  the 
trustees  voted  in  favor  of  the  motion,  and  four,  after  protesting  against 
the  course  pursued,  declined  to  vote.  Upon  the  chairman's  announce- 
ment that  the  vote  was  a  tie  the  auditor  voted  in  favor  of  the  motion, 
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and  the  chairman  declared  the  defendant  duly  elected.  Afterwards 
the  defendant  filed  his  hond  and  was  duly  qualified,  and  took  possession 
of  the  office. 
Heidf  that  the  defendant  was  duly  elected ;  that  there  was  a  quorum 
present ;  that  he  received  the  votes  of  all  those  present  and  voting,  which 
was  a  majority  of  the  number  necessary  to  constitute  a  quorum,  and 
that  he  received  the  necessary  number  without  the  vote  of  the  auditor, 
who  would  only  be  entitled  to  vote  in  case  of  a  tie.  SuUe,  tx  rel,,  v.  Ed- 
wards,  114  Ind.  581,  and  State,  ex  reL,  v.  Porter,  113  Ind.  79,  distinguished. 

From  the  Falton  Circuit  Court. 

(7.  P.  Drvmmondf  Proeecuting  Attorney^  and  E.  Myen, 
for  appellant. 

O.  W.HolmanyR.  C  StephenBon  and  J.H.BibleryioT  appellee* 

Oldb^  J. — This  is  a  proceeding  brought  by  Charles  P. 
Drummond,  prosecating  attorney,  against  the  appellee,  An- 
drew J.  Dillon,  to  test  the  right  of  the  appellee  to  the  office 
of  county  superintendent  of  Fulton  county,  Indiana. 

The  information  filed  by  the  prosecuting  attorney  was  in 
two  counts ;  the  first  count  was  dismissed,  and  the  appellee 
filed  a  demurrer  to  the  second,  which  was  sustained,  and  the 
appellant  excepted  and  refused  to  amend  or  plead  further, 
and  judgment  was  rendered  for  appellee  on  demurrer.  The 
only  error  assigned  is  the  ruling  of  the  court  in  sustaining 
the  demurrer  to  the  second  count  of  the  information.  The 
relator  attempts  to  allege  facts,  and  contends  that  he  does 
allege  facts  in  this  count  of  the  information,  which  show  that 
the  appellee  has  no  legal  right  to  the  office  of  county  super- 
intendent, and  that  he  has  unlawfully  intruded  himself  into 
the  office,  and  excluded  Frank  D.  Haimbaugh,  the  lawful  oc* 
cupant ;  and  that  said  appellee  is  exercising  the  functions  of 
the  office. 

The  facts  alleged  show  that  Frank  D.  Haimbaugh  was 
duly  elected  county  superintendent  of  said  connty  in  1885; 
that  on  the  first  Monday  in  June,  1887,  the  trustees  of  the 
various  townships  in  said  county,  being  eight  in  all,  met  at 
the  office  of  the  county  auditor  of  said  county,  in  pursuance 
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of  section  4424^  B.  8.  1881,  to  appoint  a  county  superin* 
tendent,  the  county  auditor  being  present ;  that  for  the  pur- 
pose of  organizing  and  proceeding  to  make  such  appoint- 
ment one  of  the  trustees  moved  that  Lemuel  W.  Shelton, 
another  one  of  the  members,  be  elected  chairman  of  the 
board;  that  tour  of  said  trustees  voted  for  said  motion, 
and  four  voted  against  it;  that  thereupon  the  auditor 
of  said  county  claimed  the  right  to  and  did  vote  for 
said  motion  over  the  objection  and  protest  of  the  four 
trustees  voting  in  the  negative;  that  thereupon  said 
Shelton  assumed  to  and  did  act  as  chairman  at  said  meet- 
ing; that  thereafter,  at  said  meeting,  George  Cook,  one  of 
said  trustees,  made  a  motion  that  A.  J.  Dillon  be  appointed 
county  superintendent  of  said  county  for  the  two  years  next 
ensuing ;  that  four  of  the  trustees  objected  to  and  protested 
against  the  consideration  of  said  motion,  for  the  reason  that 
said  meeting  had  not  been  legally  organized,  and  the  mode  of 
electing  a  county  superintendent  had  not  been  agreed  upon, 
and,  therefore,  said  meeting  could  not  at  that  time  legally 
consider  said  motion ;  that  Shelton,  acting  as  chairman,  dis- 
regarded said  objections  and  put  said  motion  to  a  vote,  and 
four  of  the  trustees  voted  in  favor  of  said  motion,  the  other 
four  declining  to  vote ;  that  the  chairman  declared  the  vote 
a  tie  and  the  auditor  cast  his  vote  in  favor  of  said  motion, 
and  thereupon  said  Shelton,  acting  chairman,  declared  said 
Dillon  duly  elected  county  superintendent ;  that  Dillon  af- 
terwards, on  the  7th  day  of  June,  1887,  filed  his  bond  with 
the  auditor  of  said  county  and  was  duly  qualified  and  took 
possession  of  the  office. 

Section  4424,  supra,  provides  that  ''the  county  auditor 
shall  be  clerk  of  such  election  in  all  cases,  and  give  the 
casting  vote  in  case  of  a  tie,  and  shall  keep  the  record  of 
such  election  in  a  book  to  be  kept  for  that  purpose.^'  Such 
section  makes  it  the  duty  of  the  township  trustees  of  the 
several  townships  in  such  county  to  meet  at  the  office  of  the 
county  auditor  on  the  first  Monday  of  June,  1873,  and  bi- 
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annaallj  thereafter^  and  appoint  a  county  superintendent. 
The  trustees  of  the  several  townships,  in  Fulton  county, 
met  at  the  county  auditor's  office  on  the  first  Monday  of 
June^  1887,  for  the  purpose  of  electing  a  county  superin- 
tendent for  that  county  for  the  two  years  next  ensuing.  The 
statute  does  not,  in  direct  terms,  prescribe  any  manner  or 
form  by  which  such  trustees  shall  select,  designate  or  ap- 
point the  person  to  fill  such  office,  and  the  form  or  manner 
in  which  such  selection  or  appointment  is  made  is  imma- 
terial. 

It  has  been  held  by  this  court  that  when  the  trustees  met 
at  the  proper  time  and  place  for  the  election  of  a  county  su- 
perintendent, and  proceeded  to  vote  by  ballot,  and  after 
having  voted  fourteen  times  by  ballot  and  failing  to  elect, 
a  resolution  was  introduced  providing  that  a  person  named 
in  the  resolution  ^'be  and  is  hereby  appointed  county 
superintendent,''  and  on  a  vote  upon  the  adoption  of  the 
resolution,  one-half  of  the  trustees  voted  for  its  adop- 
tion, and  one-half  voted  against  the  adoption  thereof,  the 
auditor  had  no  right  to  give  the  casting  vote,  as  it  changed 
the  mode  of  election  from  a  vote  by  ballot  to  the  selection 
of  such  officer  by  resolution.  StaUf  ex  rd.,  v.  Edwardsy  114 
Ind.  581. 

It  has  also  been  held  that  where  the  trustees  met  and 
organized  on  the  day  fixed  by  law  for  such  election^  and  ad- 
journed over  to  the  following  day,  and  at  the  time  to  which 
the  adjournment  was  had,  there  being  ten  trustees,  only  five 
attended  the  adjourned  meeting,  and  the  five  present  voted 
for  a  superintendent,  the  auditor  had  no  right  to  give 
the  casting  vote,  for  the  reason  that  there  was  no  quorum  of 
the  township  trustees  present,  and  that  such  election  could 
not  be  made  without  a  quorum  of  the  trustees  being  pres- 
ent, and  the  auditor  could  not  be  counted  to  make  a  quorum. 
Staiey  ex  reL,  v.  Porter ^  113  Ind.  79.  But  the  questions  in- 
volved and  decided  in  these  cases  differ  materially  from  the 
case  at  bar.     In  this  case  the  board  consisted  of  eight  trus- 
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tees ;  they  all  met  at  the  time  and  place  fixed  by  law  for  the 
holding  of  such  election,  and,  while  under  the  authority  of 
Statey  exrd.y  v.  Edwards^  supra,  it  may  be  said  that  the  elec- 
tion of  chairman  was  irregular,  yet  all  the  members  of  the 
board  were  present  at  the  proper  time  and  place  for  making 
such  election,  and  one  of  their  number  was  acting  as  chair- 
man, and  the  name  of  Dillon  was  presented  to  be  voted 
for  to  fill  the  office  for  the  ensuing  two  years,  and  four  of  the 
eight  trustees  voted  for  him ;  the  other  four  refused  to  vote ; 
the  county  auditor  also  voted  for  Dillon,  whereby  he  re- 
ceived a  majority  of  the  votes  of  all  those  having  a  right,  in 
any  case,  to  vote  for  county  superintendent,  and  the  acting 
chairman  declared  him  elected,  and  he  duly  qualified  as  such 
officer.  It  was  at  the  proper  time  and  place  for  the  election 
of  a  county  superintendent,  and  all  of  the  township  trustees 
of  the  county  had  met  for  that  purpose,  and  were  present 
when  the  name  of  Dillon  was  proposed,  and  it  was  moved  by 
one  of  the  number  that  he  be  elected,  and  four  of  the  trust- 
ees voted  for  his  election,  and  four  declined  to  vote,  and 
under  the  recent  decision  of  this  court  in  the  case  of  Rtush" 
vUh  Oas  Company  v.  City  of  RuahmlUy  121  Ind.  206, 
there  was  no  tie ;  there  was  a  quorum  present,  and  Dillon 
received  the  votes  of  all  those  present  and  voting,  which  were 
a  majority  of  the  number  necessary  to  constitute  a  quorum 
of  all  the  trustees,  and  he  received  the  necessary  number  of 
votes  to  elect  him  without  the  vote  of  the  county  auditor. 

The  rule  governing  such  elections  is  stated  in  Willcock 
Mnnic.  Corp.,  section  546,  to  be :  '^After  an  election  has  been 
properly  proposed,  whoever  has  a  majority  of  those  who 
vote,  the  assembly  being  sufficient,  is  elected,  although  a  ma- 
jority of  the  entire  assembly  altogether  abstain  from  vot- 
ing ;  because  their  presence  suffices  to  constitute  the  elective 
body,  and  if  they  neglect  to  vote  it  is  their  own  fault."  And 
this  rule  is  quoted  with  approval  in  the  case  last  cited.  See, 
also.  Attorney  General  v.  Shepard,  62  N.  H.  383  (13  Am.  St. 
Rep.  576). 
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In  this  case  the  elective  body  was  in  session,  it  consisted 
of  eight  members,  and  it  was  properly  moved  that  Dillon  be 
elected  county  superintendent,  and  four  of  the  eight  voted 
for  his  election,  the  other  four  declining  to  vote.  If  the 
other  four  had  voted  against  his  election,  the  law  in  that  case 
provided  that  the  county  auditor  should  give  the  cast- 
ing vote.  It  was  the  duty  of  all  the  members  of  the  board 
to  vote  for  or  against  the  candidate  whose  name  wAa  pro- 
posed, and  they  could  not  defeat  the  object  of  the  meeting 
and  avoid  the  law,  and  prevent  an  election  by  remaining 
silent  and  refusing  to  vote  either  for  or  against  the  candi- 
date proposed. 

The  appellee  was  duly  elected  and  entitled  to  the  oflSce. 
The  demurrer  was  properly  sustained  to  the  second  count  of 
the  information. 


Judgment  affirmed. 

FUed  Sept.  16«  1890. 


No.  14,433. 

West  et  al.  v.  Miller. 

MoBTOAGS. — Foredoeure. — When  Mortgagor  not  Neeesaary  Bxiriif.—ln  m  suit 
to  foreclose  a  mortgage  where  only  a  decree  for  the  sale  of  the  land,  and 
not  a  personal  jadgmenti  is  sought,  the  mortgagor  who  has  parted  with 
title  is  not  a  necessary  party.  To  cat  off  the  equity  of  redemption  it  i« 
only  necessary  to  hring  before  the  court  the  parties  holding  the  legal  title. 

Same. — Motion  to  Set  Aside  Decree. — Jnmiffieieney  rf  Affidavit  Supporting, — 
Where  a  decree  foreclosing  a  mortgage  is  rendered  for  want  of  an  an- 
swer, a  motion,  supported  by  affidavit,  to  set  aside  the  decree  will  be 
overruled  unless  the  showing  made  discloses  a  substantial  defence  to 
the  action. 

Same. — JVomtworv  Note. — Duress,  Illegal  OonsideraHon  and  Oovertiure, — Per^ 
sonal  De/eneea. — In  an  action  upon  a  note  and  to  foreclose  a  mortgage  ex- 
ecuted to  secure  it  against  the  purchasers  of  the  land,  the  execution  of 
the  note  under  duress,  the  illegality  of  the  consideration  and  the  coy* 
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ertare  of  one  of  the  mortgagors  are  not  available  as  defences  to  ihe  de- 
fendants, being  defences  personal  to  the  mortgagors. 

From  the  Marshall  Circuit  Court. 

tTl  8*  Bender,  for  appellants. 

O,  M.  Packard  and  C.  P.  Drummondy  for  appellee. 

Bebkshibe,  C.  J. — ^This  was  an  action  brought  upon  a 
promissory  note  and  a  mortgage  given  to  secure  the  same. 
The  note  and  mortgage  were  executed  by  Samuel  Smith  and 
Catharine  Smith  to  Andrew  Cunningham,  who  assigned  the 
same  by  endorsement  to  the  appellee.  After  executing  the 
note  and  mortgage,  the  Smiths  conveyed  the  real  estate  in 
fee  simple  to  the  appellant  John  West ;  the  appellants  were 
hasband  and  wife,  and  Mrs.  West  was  made  a  party  because 
of  the  marital  relation.     The  Smiths  were  not  made  parties. 

A  demurrer  was  submitted  to  the  complaint,  but  over- 
ruled, and  an  exception  reserved ;  thereafter  a  decree  was 
rendered,  for  want  of  an  answer,  foreclosing  the  mortgage, 
and  directing  the  sale  of  the  real  estate  for  the  amount 
found  to  be  due  upon  the  note.  Afterwards,  and  in  a  very 
short  time,  the  appellants  moved  the  court  in  writing  to  set 
aside  its  decree  and  allow  the  appellants  to  file  an  answer, 
which  motion  the  court  overruled  and  entered  the  proper 
exception. 

The  appellants  assign  error,  presenting  two  questions  for 
our  consideration,  as  follows : 

1st.   The  insufficiency  of  the  complaint. 

2d.  The  court  erred  in  overruling  the  motion  to  set  aside 
its  decree. 

The  grounds  of  demurrer  were  two :  1st.  Defect  of  par- 
ties defendant.  2d.  Insufficient  facts  stated  in  the  complaint 
to  constitutie  a  cause  of  action. 

The  first  cause  of  demurrer  is  the  one  insisted  upon  in 
this  court. 

It  is  contended  that  the  Smiths  were  necessary  parties  to 
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the  action^  and  that  the  court  could  not  proceed  to  judgment 
until  they  were  before  it. 

The  appellee  was  not  asking  a  personal  judgment  against 
any  one,  but  simply  a  decree  for  the  sale  of  the  land  in  pay- 
ment of  his  debt ;  as  the  Smiths  had  parted  with  the  title  to 
the  land,  and  as  it  was  primarily  liable,  it  was  wholly  im- 
material whether  they  were  before  the  court  or  not.  To 
cut  off  the  equity  of  redemption,  it  was  only  necessary  to 
bring  before  the  court  the  party  or  parties  holding  the  legal 
title. 

This  question  has  been  so  thoroughly  settled  by  this  court 
that  it  is  hardly  necessary  to  cite  authorities,  but  see  Petry 
V.  Ambrosher,  100  Ind.  510;  Bennett  v.  Mattingly,  110  Ind. 
197 ;  Oartia  v.  Oooding,  99  Ind.  45 ;  Hammons  v.  Bigeloto, 
116  Ind.  363;  Watts  v.  Julian,  122  Ind.  124. 

The  motion  to  set  aside  the  decree  was  supported  by  affi* 
davit. 

To  have  entitled  the  appellants  to  the  relief  asked  for  it 
was  necessary  that  the  showing  made  by  them  disclose  some 
substantial  defence  to  the  action  ;  had  the  showing  made  dis- 
closed such  a  defence,  we  are  not  prepared  to  say  that  it 
would  not  have  been  error  to  have  overruled  the  motion,  but 
no  such  defence  was  made  to  appear  in  the  affidavits  filed. 

The  statement  of  facts,  as  it  appears  in  the  affidavits  pre- 
sented to  the  court,  is  as  follows :  ''  That  the  only  and  sole 
consideration  for  said  note  and  mortgage  was  that  Ira  Smith, 
son  of  the  mortgagors,  Samuel  Smith  and  Catharine  Smith, 
was  threatened  with  a  criminal  prosecution  for  removing 
personal  property  covered  by  a  chattel  mortgage ;  and  that 
the  sole  and  only  consideration  for  said  note  and  mortgage 
was  to  save  the  said  son  Ira  from  arrest  and  imprison- 
ment, which  said  mortgagee  at  the  time  could  procure  ;  that 
said  Samuel  and  Catharine  Smith  never  owed  or  were  in- 
debted to  said  Cunningham  one  cent  not  heretofore  paid  ;^ 
that  at  the  date  and  time  of  the  execution  of  said  note  and 
mortgage  the  mortgaged  premises  were  the  joint  property  of 
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the  said  Samuel  and  Catharine  Smith  ;  that  the  said  Catharine 
refused  to  sign  the  same  until  she  was  made  to  believe  by 
said  Cunningham  and  his  agent  that  unless  she  did  so  sign 
her  son  aforesaid  would  be  arrested  and  imprisoned,  and  be- 
lieving that  sneh  would  be  the  case^  to  save  her  son  Ira  from 
such  trouble  and  disgrace,  signed  the  note  and  mortgage  in 
the  complaint  mentioned.'^ 

Then  follows  a  statement  that  the  appellee  did  not  purchase 
the  note  and  mortgage  until  after  the  note  had  matured,  and 
until  afler  the  appellants  had  become  the  fee  simple  owners 
of  the  real  estate ;  and  a  further  statement  that  the  appel- 
lants purchased  with  a  knowledge  of  all  the  facts,  and  paid 
a  full  consideration  for  the  real  estate,  believing  that  the 
note  and  mortgage  were  invalid. 

If  the  makers,  or  either  of  them,  had  any  legal  or  equi- 
table defence  to  the  note  and  mortgage,  it  was  a  personal  de- 
fence, which  they  alone  could  make,  for  the  fapts  stated  in- 
dicate, but  not  very  fully,  only  three  grounds  of  defence :  1. 
Duress.  2.  Illegal  consideration.  3.  Coverture  as  to  Mrs. 
Smith. 

We  refer  to  the  following  authorities:  Bennett  v.  Mat* 
tinglyj  supra;  8ohee  v.  McQuilken,  69  lud.  269;  Studabdker 
V.  Marquardty  56  Ind.  341,  and  cases  cited. 

Whether  l^he  Smiths  could  have  been  made  parties  on 
their  own  application,  and  set  up  the  defences  indicated,  or 
whether  the  appellants  might  have  shown  a  state  of  facts  to 
the  court  sufficient  to  have  made  it  proper  for  the  court, 
upon  their  application,  to  have  made  the  Smiths  parties,  are 
questions  not  before  uS. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  17, 1890. 
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No.  14,378. 
..-y-^-.y  HiGHAM  V.  VaNOSDOL  BT  Al., 

\\h\ 111      Advahcbicbnt. — Moneif  F^umiahed  and  Lamd  Conveyed  hy  Faiker  to  81m. — 

Abeenee  0/  OonUf.iiporaneou$  AgreemciU. — No  ReauUing  jIVim<  or  IndeblednetB 
Arisei,  —  J^-eaumpiion,  —  Burdc.:  cf  Procf, — Where  a  father  f amishes 
money  to  his  suu,  and  purchases  Innd,  and  cnasee  it  to  be  conveyed  to  his 
son  without  any  contemporancoas  nndc:-3tanding  or  agreement  con- 
oeming  the  repayment  of  t})c  prrchase-money,  no  resulting  trust  arises, 
nor  does  the  son  presumably  become  the  debtor  of  his  father.  The  pre- 
eamption  is  that  the  amount  paid  was  an  advancement  from  the  father 
to  the  son,  and  the  burden  of  proof  is  upon  the  party  who  asserts  that 
it  is  something  else. 

8ame. — Chnweraicn  of  into  a  IMt, — New  CkmnderoHon  Noeeaaary, — If  a  transac* 
tion  between  father  and  son  amounts  to  an  advancement  at  the  time  it 
takes  place,  it  cnn  not  afterwards  be  converted  into  a  debt  without  the 
intervention  of  some  new  consideration. 

Same.— Ifofiey  Bsid  by  Father  for  Son.^What  Neeeaaaty  to  OonatUuU  it  a 
Ddit. — It  is  not  necessary'  that  there  should  have  been  an  agreement  be- 
tween tlio  father  and  the  eon  in  order  to  constitute  money  paid  by  the 
former  for  the  benefit  of  the  latter  an  advancement,  but  in  order  that 
money  so  paid  should  constitute  a  debt,  the  contemporaneous  facts  and 
circumstances  must  mr.ke  it  appear  that  it  was  understood  and  intended 
at  the^time  to  bo  a  dsbt. 

SAxm.— Secret  LUetUion  oj  FaUher.'-Noi  8uffic%»nt  to  Otfoto  IndAudtym.—PrO' 
amnpUon, — Oreditora. — A  mere  secret  intention  of  the  father,  to  treat  the 
money  paid  as  a  debt,  would  not  be  effectual  as  against  the  son  nor  as 
against  his  creditors  to  overcome  the  presumption  that  it  was  to  be  an 
advancement. 

From  the  Switzerland  Circuit  Court. 

a  A.  Korbly,  W.  0.  Ford  and  F.  M.  Oriffiih,  for  appel- 
lant. 

A,  C.  Downey  J  for  appellees. 

Mitchell^  J. — This  is  a  controversy  between  the  appel- 
lee Yanosdoly  who  recovered  a  judgment  in  the  Switzerland 
Circuit  Court  against  Thomas  Higham  for  ^^3,260,  on  the 
24th  day  of  May,  1883,  and  the  appellant  John  Higham, 
to  whom  Thomas  Higham  executed  a  mortgage  on  the  same 
day  to  secure  an  alleged  indebtedness  of  $6,730. 
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The  appellant  asserts  that  his  mortgage,  although  exe- 
cuted on  the  same  day,  was  prior  in  time,  and  hence  a  supe- 
rior lien  on  the  real  estate  therein  described  to  the  judgment 
in  favor  of  the  appellee,  while  the  latter  claims  that  the 
mortgage  was  executed  and  received  with  the  intent  to  hin- 
der, delay,  and  defraud  him  as  a  creditor  of  Thomas  Higham, 
and  that  it  is,  therefore,  void.  There  is  no  substantial  dis- 
pute as  to  the  facts. 

Thomas  Higham  is  the  son  of  the  appellant  John  Higham, 
and  although  of  the  age  of  forty  years  he  has  remained  un- 
married, at  home  with  his  father,  assisting  him  actively  in 
the  management  of  a  larfi^e  and  valuable  estate  and  business. 
The  appellant  furnished  money  from  time  to  time,  with 
which  real  estate,  amounting  in  value  to  $3,300,  was  pur- 
chased, the  title  to  which  was,  with  his  consent,  taken  in  the 
name  of  his  son  Thomas. 

No  account  was  ever  made  of  the  money  furnished,  nor 
was  any  note  taken  for  it,  nor  does  it  appear  that  there  was 
anything  ever  said,  or  that  there  was  any  understanding  be- 
tween father  and  son  about  the  repayment  of  the  money,  or 
about  paying  for  the  land,  or  that  Thomas  Higham  was  to 
be  paid  for  services  rendered  to  his  father.  John  Higham 
had  other  children,  some  of  whom  he  had  helped  more,  and 
some  less,  than  the  amount  paid  for  land  conveyed  to 
Thomas. 

Thomas  Higham  became  involved  in  litigation  with  Van- 
osdol,  and  on  the  22d  day  of  May,  1883,  a  jury  returned  a 
verdict  in  favor  of  the  latter  against  him  in  an  action  for 
enticing  away  VanosdoPs  wife.  While  the  motion  for  a 
new  trial  was  pending,  Thomas  Higham  executed  the  mort- 
gage to  his  father,  ostensibly  to  secure  the  purchase-price  of 
the  real  estate  which  had  theretofore  been  purchased  and 
conveyed  to  the  mortgagor.  The  amount  of  the  debt  was 
arrived  at  by  aggregating  the  consideration  recited  in  the 
several  deeds.  Nothing  had  ever  been  said  about  paying  for 
the  land  until  the  day  on  which  the  mortgage  was  made. 


76  SUPREME  CX)URT  OF  INDIANA, 

Higham  «.  Vanotfdol  et  aL 

John  Higham,  the  appellant,  testified  that  it  never  was  his 
intention  to  give  the  land  to  his  son  Thomas,  bat  it  does  not 
appear  that  he  had  ever  told  his  son,  or  any  one  else,  that 
he  held  the  price  paid  for  the  land  against  him  as  a  debt. 

Taking  all  the  evidence,  and  considering  the  relation  ex- 
isting between  the  parties,  the  court  was  fully  justified 
in  coming  to  the  conclusion  that  the  money  furnished  by  the 
appellant  to  his  son  was  intended  at  the  time  as  an  advance- 
ment, and  that  the  purpose  to  treat  it  as  a  debt  was  not  formed 
or  entertained  until  the  prospect  of  a  judgment  in  favor  of 
the  appellee  was  imminent. 

The  case  is  that  of  a  father  who  furnished  money  and  pur- 
chased land  and  caused  it  to  be  conveyed  to  his  son,  with- 
out any  contemporaneous  understanding  or  agreement  con- 
cerning repayment  of  the  purchase-money.  Under  such 
circumstances  no  resulting  trust  arises,  nor  does  the  son 
presumably  become  the  debtor  of  his  father.  The  presump- 
tion is  that  the  amount  paid  was  an  advancement  from  the 
father  to  the  son,  and  the  burden  of  proof  is  upon  the  party 
who  asserts  that  it  is  something  else.  Rtich  v.  Biery^  110 
Ind.  444,  and  cases  cited.  Thus,  if  a  parent  conveys  land  to 
a  child  from  consideration  of  love  and  affection  only,  or 
pays  the  purchase-money  of  land  conveyed  by  another  to  the 
child,  the  law  presumes  it  an  advancement,  but  not  conclu- 
sively. Miller's  Appeal^  40  Pa.  St.  57  (80  Am.  Dec.  556)  ; 
Jakolete  v.  Danielson^  13  Atl.  Rep.  (N.  J.)  850. 

It  is  not  necessary  that  there  should  have  been  an  agree- 
ment between  the  father  and  the  son,  in  order  to  constitute 
money  paid  by  the  former  for  the  benefit  of  the  latter  an 
advancement,  but  in  order  that  money  so  paid  should  consti- 
tute a  debt,  the  contemporaneous  facts  and  circumstances 
must  make  it  appear  that  it  was  understood  and  intended  at 
the  time  to  be  a  debt.  Resort  must  be  had  to  the  circum- 
stances attending  the  transaction  in  order  to  determine  its 
character.  A  mere  secret  intention,  hidden  away  in  the 
breast  of  the  father,  to  treat  the  money  paid  as  a  debt,  would 
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not  be  effectual  as  against  the  son,  nor  as  against  his  credit- 
ors, to  overcome  the  presumption  that  it  was  to  be  an  ad- 
vancement. 

If  a  transaction  between  father  and  son  amounts  to  an 
advancement  at  the  time  it  takes  place,  it  can  not  afterwards 
be  converted  into  a  debt  without  the  intervention  of  some 
new  consideration.  Harris  v.  HarriSy  69  Ind.  181 ;  1  Am. 
&  Eng.  Encyc.  of  Law,  p.  223. 

We  do  not  at  all  doubt  the  proposition  so  ably  maintained 
on  the  appellant's  behalf,  that  a  debtor  in  &iling  circum- 
stances may  prefer  one  creditor  to  another,  even  though  the 
creditor  be  his  father,  and  that  he  may  convey  or  encumber 
his  property  to  secure  a  bona  fide  debt,  even  though  the 
effect  of  the  conveyance  or  encumbrance  is  to  deprive  other 
creditors  equally  meritorious  of  the  opportunity  to  obtain 
security  for  their  claim.  The  proposition  falls  to  the  ground, 
however,  in  the  present  case  for  want  of  a  debt  upon  which 
to  support  the  encumbrance.  The  court  doubtless  found 
that  there  was  no  contemporaneous  agreement  or  intention 
that  the  money  furnished  by  John  Higham  to  his  son  should 
be  repaid,  or  that  it  should  be  treated  as  a  debt,  and  that 
there  was,  hence,  no  consideration  for  the  mortgage. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  17, 1890. 


No.  14,403. 

English  t;.  Arbuckle. 

Vendor  AKD  Pubchaseb. — Number  <^  Aere$. — Fake  SuUemerU  as  to,—  What 
Vendor  Can  Recover  for, — Where  a  sale  of  land  was  made  not  for  a  gross 
8om,  bat  at  so  much  per  acre,  and  the  seller,  with  knowledge  of  the  num- 
ber of  acres  of  land  in  the  tract  conveyed,  misled  the  parchaser  bj 
stating  it  to  be  materially  greater  than  it  was,  and  the  parchaser,  re- 
lying apon  said  representation,  and  believing  it  to  be  trae,  parchased 
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the  tract,  the  seller  can  not  recover  for  any  greater  number  of  acres 
than  the  tract  contained. 
Same. — Diaeovery  ofFaUe  Statement. — Recording  <^  Deed  Thereafter, — Right  of 
Recoupment  not  Affected  Thereby. — Purchase- Money  Note. — DamagcB. — The 
fact  that  the  purchaser  caused  the  deed  to  be  recorded  after  he  discov- 
ered that  the  tract  did  not  contain  the  number  of  acres  represented  does 
not  preclude  him  from  recouping.  He  had  a  right  to  have  the  contract 
value  of  the  number  of  acres  not  conveyed  to  him  deducted  from  the 
purchase-money  note.  It  is  firmly  settled  that  a  party  may  affirm  a 
contract  and  recoup  or  recover  damages. 

From  the  Bush  Circuit  Court. 

X).  8,  Morgan^  for  appellant. 

B.  X.  Smith  and  W.  J.  Henley,  for  appellee. 

Elliott^  J. — The  appellant  sold  to  the  appellee  a  parcel 
of  land,  representing  that  it  contained  eighty  acres,  but 
knowing  at  the  time  that  it  contained  only  seventy-four  and 
sixty-six  one  hundreths  acres.  The  appellee  relied  upon  the 
representation  of  the  appellant  as  to  the  number  of  acres  in 
the  tract,  and  bought  the  land,  believing  that  there  were 
eighty  acres.  The  appellant  paid  seventeen  hundred  and 
seventy  dollars  of  the  purchase-money,  and  executed  his 
note  for  the  remainder,  twelve  hundred  and  fifty  dollars. 
The  price  agreed  to  be  paid  for  the  land  was  forty  dollars  per 
acre,  and  the  land  was  bought  by  the  acre,  and  not  in  gross. 
The  deed  was  subsequently  made,  and  contained  a  statement 
that  there  were  eighty  acres  of  land  in  the  tract  conveyed. 
When  the  note  executed  for  the  purchase-money  became  due 
the  appellee  paid  thereon  the  sum  of  one  thousand  and  sev- 
enty-one dollars.  At  the  time  the  appellee  received  the  deed 
he  knew  that  the  tract  did  not  contain  eighty  acres,  and  he 
subsequently  caused  the  deed  to  be  recorded. 

It  seems  quite  clear  to  us  that  this  case  is  governed  by  the 
rule  laid  down  in  Tyler  v.  Anderson,  106  Ind.  185.  The  ap- 
pellant, with  knowledge  of  the  number  of  acres  of  land  in 
the  tract,  misled  the  appellee  by  stating  it  to  be  materially 
greater  than  it  was,  and  he  can  not  recover  for  any  greater 


MAY  TERM,  1890.  79 

Bapp  V,  Kester  et  oL 

namber  of  acres  than  the  tract  contained.  He  sold  a  spec- 
ified number  of  acres  at  a  designated  price,  and  he  can  not, 
in  view  of  the  representations  made  by  him,  recover  for  land 
not  conveyed  to  the  appellee.  If  he  gets  pay  for  the  num- 
ber of  acres  the  tract  actually  contained  at  the  price  fixed  by 
the  contract,  he  gets  all  he  can  justly  demand. 

The  &ct  that  the  appellee  caused  the  deed  to  be  recorded 
after  he  discovered  that  the  tract  did  not  contain  the  number 
of  acres  represented  does  not  preclude  him  from  recouping. 
He  has  a  right  to  have  the  contract  value  of  the  number  of 
acres  not  conveyed  to  him  deducted  from  the  purchase- 
money  note.  It  is  firmly  settled  that  a  party  may  affirm  a 
csontract  and  recoup  or  recover  damages.  Nysewander  v. 
Lowman,  124  Ind.  684;  Johnson  v.  (Julver,  116  Ind.  278; 
8L  John  V.  Hendrieksony  81  Ind.  360. 

Judgment  affirmed. 

Filed  Sept  17, 189a 


No.  14,963. 

Rapp  V.  Kestbb  et  al. 


lao 

79 

S6t 

185 
149 
143 

125 
144 
147 

79 
630 
3tt7 

"  79 
194 
223 

liio 
151 

70 
30 

125 
167 
157 

79 
515 
516 

PBAOnCB.  —Sniingi  <f  Tiiad  Oomi, — iVegimqiCton  in  Favor  of, — Sitpnme  Oowrt. 
— Afirmanee  cf  JvdgmenL — Every  presamption  in  favor  of  the  oorrect- 
ness  of  the  mling  of  the  trial  court  will  be  indulged  by  the  Supreme 
Court,  and  unless  the  record  affirmatively  discloses  an  error  of  which 
complaint  is  made,  the  judgment  from  which  the  appeal  is  prosecuted 
%     wUl  be  affirmed. 

LumtuOTiOMB  TO  JtJBY. — Evidence  Tiot  in  Reoord. — Rules  that  Oovem, — Where  }§  ^ 

the  evidence  is  not  in  the  record ,  a  cause  will  not  be  reversed  for  giving 

1     to  the  jury  an  instruction  which  would  be  correct  under  any  evidence  that 

'     could  have  been  admitted  under  the  issues  in  the  cause.    If,  however, 

?     the  instructions  are  in  themselves  radically  wrong,  under  any  state  of 

4     facts  that  could  have  been  proven  under  the  issues  in  the  cause,  and 

direct  the  minds  of  the  jury  to  an  improper  basis  on  which  to  place 

their  verdict,  the  cause  will  be  reversed  though  the  evidence  is  not  in 

the  record. 
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Same. — Oounter-Chim  Pleading  a  Warranty. — InstrueHon  Enlarging  Terms 
€f  WoTTOnilbg, — Cauat  for  BeversaL — In  an  action  on  certain  promiasoiy 
notes  and  to  foreclose  a  mortgage  executed  to  secure  the  same,  the  de- 
fendant filed  a  counter-claim  alleging  that  the  payee  of  the  notes  war- 
ranted the  boilers  which  constituted  a  part  of  their  consideration,  to  be 
sound,  perfect,  and  in  good  condition,  except  one  small  leak  in  the  end 
of  one  of  them.  The  court  instructed  the  jury,  in  substance,  that  the 
defendant  must  not  only  prove  these  allegations,  in  order  to  succeed,  but 
that  he  must  prove  in  addition  thereto  that  the  payee  warranted  the 
boiler  and  machinery  to  be  capable  of  performing  the  work  of  the  mill 
to  its  full  capacity. 

Hddj  that  the  above  instruction  was  erroneous,  and  although  the  evidence 
was  not  in  the  record,  the  cause  should  be  reversed  for  the  giving  of  it, 
since  it  could  not  be  correct  under  any  evidence  that  was  admissible 
under  the  issues  in  the  cause.  A  party  is  never  compelled  to  prove 
more  than  he  alleges  in  a  good  complaint,  or  answer,  in  order  to 
succeed. 

From  the  Vigo  Circuit  Court. 

O.  W.  KleUer  and  J.  H,  Kleiser,  for  appellant. 
J.  E.  Piety  and  J.  P.  Slunkardj  for  appellees. 

CoFFET,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  on  three  several  promissory  notes  executed  by 
the  appellant  to  Zachara'T.  Kester,  and  assigned  by  him  to 
the  appellees ;  and  to  foreclose  a  mortgage  on  certain  de- 
scribed real  estate  in  Vigo  county,  executed  to  secure  the 
payment  of  said  notes. 

The  appellant  filed  a  counter-claim,  in  two  paragraphs. 
The  first  paragraph  alleges  that  the  notes  in  suit  were  exe- 
cuted for  the  balance  of  the  purchase-price  of  the  property 
described  in  the  mortgage,  and  that  the  appellant  was  in- 
duced to  purchase  said  property  and  execute  said  notes  by 
means  of  certain  false  and  fraudulent  representations  made 
to  the  appellant  by  the  payee  of  said  notes  as  to  the  condi- 
tion of  said  property,  setting  out  the  representations  alleged 
to  be  false  and  fraudulent. 

The  second  paragraph  of  the  counter-claim  alleges  that 
the  notes  in  suit  were  executed  by  the  appellant  to  the  payee 
thereof  for  the  balance  of  the  purchase-price  of  the  property 
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described  in  the  mortgage^  which  consisted  of  a  steam  flour- 
ing mil]  and  the  real  estate  upon  which  it  is  situated  ;  that 
the  payee  of  said  notes  warranted  the  boilers  in  said  mill  to 
be  soundy  perfect  and  in  good  condition^  except  one  small 
leak  in  the  end  of  one  of  said  boilers ;  that  said  boilers  were 
unsound  and  in  bad  condition^  being  worn^  rusted,  burnt 
out,  and  otherwise  damaged,  so  that  they  leaked  in  many 
places  and  could  not  be  efifectually  repaired  ;  that  said  boil- 
ers, in  their  condition  at  the  time  of  said  purchase,  were 
worth  one  hundred  dollars  only,  whenr  if  they  had  been  in 
the  condition  as  warranted  they  would  have  been  worth  fifteen 
hundred  dollars. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  in  favor  of  the  appellees  for  the  full  amount 
of  the  notes,  upon  which  the  court  rendered  judgment  and 
entered  a  decree  of  foreclosure. 

The  only  error  assigned  here  calls  in  question  the  correct- 
ness of  the  ruling  of  the  circuit  court  in  overruling  the  mo- 
tion for  a  new  trial. 

One  of  the  causes  assigned  for  a  new  trial  was  that  the 
court  erred  in  giving  to  the  jury  instruction  numbered  two. 
So  much  of  the  instruction  as  the  appellant  claims  to  be  er- 
roneous is  as  follows : 

"  It  is  the  duty  of  the  defendant  to  prove  by  a  preponder- 
ance of  the  evidence  that  Zachara  T.  Kester  *  *  war- 
ranted said  machinery  and  boilers  in  the  mill  to  be  sound 
and  in  good  condition  except  one  leak  in  the  south  boiler, 
and  capable  of  performing  the  work  of  the  mill  to  its  fullest 
capacity,  *  *  and  if  the  defendant  Kapp  fails  to  establish 
by  a  preponderance  (of  the  evidence)  that  Zachara  T.  Kester 
warranted  said  machinery  and  boilers  to  be  sound  and  in  good 
condition  except  one  leak  in  the  south  boiler,  and  capable 
of  performing  the  work  of  the  mill  to  its  full  capacity,  then 
the  jury  should  find  for  the  plaintiff.^' 

The  evidence  in  the  cause  is  not  in  the  record,  but  it  is 
Vol.  125.— 6 
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contended  by  the  appellant  that  this  instruction  is  erroneoas 
when  applied  to  any  case  that  could  have  been  made  by  the 
evidence  in  the  cause.  The  objection  urged  to  the  instruc- 
tion is  that  it  required  the  jury  to  find  much  more  than  was 
alleged  in  the  counter-claim  before  it  could  find  for  the  ap- 
pellant ;  that  the  counter-claim  alleged  a  warranty  of  the 
boilers,  and  the  instruction  required  the  jury  to  find  that 
2jachara  T.  Kester  warranted  the  machinery  and  boilers  ex- 
cept one  leak  in  the  south  boiler^  and  that  it  was  capable  of 
performing  the  worS  of  the  mill  to  its  full  capacity. 

Every  presumption  in  favor  of  the  correctness  of  the  rul- 
ing of  the  trial  court  is  indulged  in  by  this  courts  and  unless 
the  record  affirmatively  discloses  an  error  of  which  complaint 
is  made,  the  judgment  from  which  the  appeal  is  prosecuted 
will  be  affirmed.  Davis  v.  Perry ,  41  Ind.  305  [^  Crowell  v. 
City  of  Peru,  41  Ind.  308 ;  Myers  v.  Murphy ,  60  Ind.  282 ; 
Bowen  v.  Pollard,  71  Ind.  177. 

For  this  reason  it  has  been  repeatedly  held  that  where  the 
evidence  is  not  in  the  record  a  cause  will  not  be  reversed  for 
giving  to  the  jury  an  instruction  which  would  be  correct 
under  any  evidence  that  could  have  been  admitted  under  the 
issues  in  the  cause.  Louisville,  etc,  iJ.  W,  Co.  v.  HarrtgaUy 
94  Ind.  245 ;  Conden  v.  Morningstar,  4  Ind.  150 ;  Drink" 
out  V.  Eagle  Machine  Works,  90  Ind.  423 ;  Beller  v.  State^  90 
Ind.  448;  CartvyrighJL  v.  Yaw,  100  Ind.  119;  Smith  v.  Sifan- 
ford,  62  Ind.  392 ;  Estate  of  Wells  v.  Wells,  71  Ind.  609. 

It  is  held,  however,  that  if  the  instructions  are  in  them- 
selves radically  wrong  under  any  state  of  facts  that  could  have 
been  proven  under  the  issues  in  the  cause,  and  direct  the 
minds  of  the  jury  to  an  improper  basis  on  which  to  place 
their  verdict,  the  cause  will  be  reversed  though  the  evidence 
is  not  in  the  record.  Murray  v.  Fry,  6  Ind.  371  ;  Lindley  v. 
Dempsey,  45  Ind.  246;  Evans  v.  Oallantine,  57  Ind.  367; 
Terry  v.  Shivdy,  64  Ind.  106. 

With  some  reluctance  we  have  reached  the  conclusion  that 
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this  caase  should  be  reversed  on  account  of  the  error  com- 
mitted by  the  court  in  giving  the  above  instruction. 

It  can  never  be  true,  as  a  legal  proposition,  that  a  party  is 
compelled  to  prove  more  than  he  alleges  in  a  good  complaint, 
or  answer,  in  order  to  succeed. 

In  this  case  the  appellant  alleged,  in  his  counter-claim, 
that  the  payee  of  the  notes  warranted  the  boilers,  which  con- 
stituted a  part  of  their  consideration,  to  be  sound,  perfect, 
and  in  good  condition,  except  one  small  leak  in  the  end  of 
one  of  them ;  but  the  jury  are  told  in  the  instruction  before 
us,  in  substance,  that  he  must  not  only  prove  these  allega- 
tions, in  order  to  succeed,  but  that  he  must  prove  in  addition 
thereto  that  the  boilers  and  machinery  were  capable  of  per- 
forming the  work  of  the  mill  to  its  fullest  capacity. 

Had  the  proof  shown  that  the  warranty  was  as  assumed, 
still  the  instruction  would  have  been  erroneous,  for  the  jury 
may  have  believed  the  evidence  so  far  as  it  sustained  the  al- 
legations in  the  counter-claim,  and  may  have  disbelieved  it 
as  to  the  matter  embraced  in  the  instruction,  and  not  em- 
braced in  the  issues  in  the  cause. 

Instructions  must  be  relevant  to  the  issues  in  the  cause. 
Howe  Machine  Co.  v.  JBefcer,  66  Ind.  498 ;  Tei^  v.  Shively, 
supra. 

For  the  error  above  indicated  the  judgment  is  reversed, 
with  directions  to  grant  a  new  trial. 

FUed  Sept.  17, 1890. 
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No.  14,412. 

19   84  The  Phenix  Insurance  Company,  of  Brooklyn,  v. 

^r^  TOMLINSON  ET  AL. 

1S8     301  ,  TV 

InbuHAKCE. — Non-PayTnerU  of  I^renmun. —  Waiver  of  Right  to  Declare  For* 


182  awl  feUure  of  Policy, — The  right  to  declare  a  forfeiture  of  a  policy  for  the 


non-payment  of  premium  may  be  waived,  which  waiver  may  be  mani- 
fested by  conduct  as  well  as  by  words. 
I       Samb. — Acceptance  of  Premium  After  Losa. — Forfeiivre  of  Policy. —  Waieer. — 
iQj     y|J  The  insured  paid  in  money  a  part  of  the  premium,  and  executed  his 

note  for  the  remainder.  The  note  was  not  paid  at  maturity,  and  judg- 
ment was  recovered  thereon  against  the  insured  before  the  loss  oc- 
curred. A  stay  of  execution  was  procured,  and  at  the  expiration  thereof, 
which  was  after  the  loss,  the  judgment  was  paid  and  satisfied.  The  pol- 
icy contained  this  provision :  ''  En  case  the  assured  fails  to  pay  the  pre- 
mium note  at  the  tiiue  specified,  then  this  policy  shall  cease  to  be  in 
force,  and  remain  null  and  void  durinr;  the  time  said  note  remains  un- 
paid after  its  maturity,  and  no  legal  action  on  the  part  of  this  company 
to  enforce  payment  shall  be  construed  as  revivin(;  the  policy.  The  pay- 
ment of  the  premium,  ho^/ever,  revives  the  policy  and  makes  it  good  for 
the  balance  of  the  term." 
Ekldf  that  the  company  vas  liable  i'or  the  loss,  since  by  accepting  the  pre- 
mium after  the  loss  occurred  it  \7o.ived  the  right  to  declare  a  forfeiture 
of  the  policy,  and  confirmed  the  contract  as  of  the  date  of  its  execution. 
American  Ins.  Co,  v.  Ilenley^  GO  Ind.  515,  and  American  Ine,  Co,  v.  Letm- 
ard,  80  Ind.  272,  distinguished. 

From  the  Marion  Superior  Court. 

A.  OUehriat,  C.  A.  De  Bruler,  A.  G.  Ayres,  E.  A.  Brown 
and  X.  M.  Harvey,  for  appellant. 

J".  S>  Duncan^  C.  W.  Smith  and  J.  i2.  Wilson,  for  appel- 
lees. 

V 

Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
the  appellant  issued  to  him  a  policy  of  insurance  covering  a 
period  of  five  years ;  that  in  payment  of  the  premium  the  ap- 
pellee gave  the  appellant  $9.73  in  money,  and  executed  a 
promissory  note  for  $16.39 ;  that  the  property  insured  was  de- 
stroyed by  fire  on  the  first  day  of  August,  1887 ;  that  imme- 
diately thereafter  he  gave  the  appellant  due  notice  of  the 
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loss,  and  that  the  appellee  performed  all  of  the  conditions 
of  the  contract  on  his  part.  The  averment  of  perform- 
ance is,  however,  qualified  by  specific  allegations,  which  read 
thus :  "  And  the  plaintiff  admits  it  to  be  true  that  when  said 
premium  note  became  due  he  did  not  pay  the  same.  But  he 
would  further  show  that  after  the  maturity  of  the  note,  and 
prior  to  the  loss,  to  wit :  on  the  25th  day  of  June,  1887,  said 
Phenix  Insurance  Company  recovered  judgment  against  the 
plaintiff  on  said  premium  note,  for  the  full  amount  thereof, 
before  one  Ezra  Martin,  a  justice  of  the  peace  in  and  for 
Wayne  township,  Marion  county,  Indiana ;  that  the  plain- 
tiff procured  execution  to  be  stayed,  by  one offering 

himself  as  replevin  bail,  who  was  accepted  as'  such  by 
said  justice  of  the  peace ;  that  said  replevin  bail  had  thus 
been  tendered  and  accepted  before  the  happening  of  said 
loss;  that  thereafter,  on  the  expiration  of  the  stay  of  execu- 
tion, to  wit ;  on  October  10th,  1887,  the  said  judgment  was, 
by  this  plaintiff,  fully  paid  and  satisfied  to  said  justice  of  the 
peace.*' 

The  policy  contains  the  following  provision : 
'<  In  case  the  assured  fails  to  pay  the  premium  note,  or  or- 
der, at  the  time  specified,  then  this  policy  shall  cease  to  be 
in  force,  and  remain  null  and  void  during  the  time  said  note, 
or  order,  remains  unpaid  after  its  maturity,  and  no  legal  ac- 
tion on  the  part  of  this  company  to  enforce  payment  shall  be 
construed  as  reviving  the  policy.  .  The  payment  of  the  pre- 
mium, however,  revives  the  policy  and  makes  it  good  for  the 
balance  of  its  term.'* 

The  contention  of  the  appellant  is  that  the  complaint  is 
bad,  for  the  reason  that  it  is  not  shown  that  there  was  a  per- 
formance of  the  conditions  precedent  on  the  part  of  the 
plaintiff.  The  theory  of  the  appellant's  counsel  is  that  the 
appellant  did  not,  by  resorting  to  legal  proceedings,  nor  by 
accepting  the  amount  of  the  judgment  rendered  on  the  note, 
waive  its  right  to  insist  that  the  appellee  lost  his  claim  to  the 
benefit  of  the  policy  during  the  time  the  premium  remained 
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unpaid.  The  counsel  for  the  appellee  thus  outline  their 
theory.  '^  Our  contention  is  not  at  all  that  the  taking  of 
the  judgment  on  the  premium  note,  and  the  entering  of  re- 
plevin bail,  were  equivalent  to  the  payment  of  the  note ; 
hence,  we  do  not  discuss  any  citations  to  that  point.  Our 
theory  of  the  case  is  this  :  We  say  that  when  the  note  went 
past  due,  the  insurance  company  had  a  right  to  declare 
such  policy  forfeited  for  such  non-payment,  and  it  likewise 
had  the  power  to  waive  such  forfeiture,  and  consider  the 
policy  in  force;  that  this  waiver  may  be  by  conduct  as 
well  as  by  words ;  that  there  are  certain  lines  of  action,  or 
conduct,  which  in  law  clearly  work  a  waiver  of  any  such 
forfeiture." 

It  is  established  law  that  the  right  to  declare  a  forfeiture 
of  a  policy  for  the  non-payment  of  premiums  may  be 
waived,  and  that  the  waiver  may  be  manifested  by  conduct 
as  well  as  by  words.  Sweetser  v.  Odd  Fellows,  etc.,  Aas'n,  117 
Ind.  97 ;  WillctUa  v.  Northwestern,  etc.,  Ins.  Co.y  81  Ind.  300 ; 
Behler  v.  German,  eto,,  Ins.  Go.,  68  lad.  347;  United  Life, 
ete.,  Ins.  Go.  v.  President,  etc.,  Ins,  Go.,  42  Ind.  588 ;  Insur* 
ance  Go.  v.  EgglesUm,  96  U.  S.  572 ;  Appleton  v.  Phenix  M. 
L.  Ins.  Go.,  59  N.  H.  541 ;  Stylow  v.  Wisconsin  Odd  Fellows, 
etc.,  Ins.  Go.,  69  Wis.  224 ;  Hdme  v.  Philadelphia,  ete.,  Ins. 
Co.,  61  Pa.  St.  107.  This  general  rule  is  too  firmly  settled 
to  be  shaken,  so  that  the  only  question  which  is  here  open 
to  controversy  is,  whether  the  company  did  waive  the  right 
to  forfeit  the  policy  by  an  acceptance  of  the  premium  after 
the  loss  had  occurred. 

It  is  proper  to  say  at  the  outset  that  this  case  is  to  be  dis- 
criminated from  such  cases  as  American  Ins.  Go.  v.  Henley, 
60  Ind.  515,  and  American  Ins.  Go.  v.  Leonard,  80  Ind. 
272,  for  the  reason  that  in  those  cases  the  premium  notes 
were  shown  to  be  unpaid  at  the  time  of  the  loss,  and  it  did 
not  appear  that  the  insurance  company  had  subsequently  ac- 
cepted payment,  while  here  there  was  an  acceptance  of  the 
premium  after  the  loss  occurred. 
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We  can  not  perceive  any  solid  ground  upon  which  it  can 
be  held  that  an  insurance  company  may  accept  payment  of 
the  entire  premium  after  a  loss  has  occurred,  and  yet  escape 
payment  of  the  loss.  By  accepting  payment  it  affirmed  the 
validity  of  the  policy,  and  tacitly  asserted  that  the  policy 
was  in  force  from  the  time  it  was  executed.  In  such  a  case 
there  is  no  interregnum  in  which  there  was  a  lifeless  policy, 
for  the  policy  is  continuous  in  its  nature  and  effect,  and  the 
premium  covers  the  risk  as  an  entirety.  It  would  do  vio* 
lence  to  the  intention  of  the  parties  and  the  language  of 
their  contract  to  declare,  as  the  appellant  seeks  to  have  us  do, 
that  the  payment  simply  revived  the  policy.  It  can  not  be 
justly  affirmed  that  the  parties  meant  to  revive  a  policy  in 
a  case  where,  as  here,  the  act  which  revived  it  was  performed 
after  the  loss  occurred.  The  reasonable  effect  to  be  attrib* 
uted  to  such  an  act  is  that  the  parties  meant  that  the  affirm- 
ance of  the  contract  should  relate  back  to  the  execution  of 
the  policy. 

In  our  judgment,  acceptance  of  the  premium  after  the 
loss  has  occurred,  is  a  waiver  of  the  right  to  declare  a  for- 
feiture of  the  policy,  and  not  a  mere  act  of  revivor.  It  is 
not  reasonable  to  assume  that  the  parties  meant  to  do  no 
more  than  revive  the  policy  and  give  it  force  from  the  time 
of  the  acceptance  of  payment,  since,  as  the  loss  had  already 
occurred,  the  insared  could  acquire  no  benefit  from  the  re- 
vived policy.  The  only  rule  which  would  yield  him  benefit 
and  give  him  a  consideration  for  his  money  is  that  which  we 
adopt. 

It  is  a  principle  of  wide  sweep  that  forfeitures  are  not 
fiivored,  and  within  the  spirit  of  this  principle  such  cases  as 
this  clearly  fall.  To  treat  the  acceptance  of  the  premium  as 
merely  reviving  the  contract  is,  in  effect,  to  adjudge  a  for- 
feitare,  for,  in  the  event  that  we  should  adopt  the  views  of 
the  appellant,  the  result  would  be  the  same  as  to  adjudge  the 
policy  forfeited.  This  is  clear  when  it  is  brought  to  mind 
^at  if  the  policy  is  held  to  be  lifeless  from  the  time  of  de- 
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fault  in  payment  until  after  the  loss,  it  must  also  be  held 
that  the  insured  can  not  recover  anything  upon  his  contract. 
A  construction  of  the* conduct  of  the  parties  which  will 
practically  produce  the  same  result  as  a  declaration  of  for- 
feiture is  one  which  it  is  the  duty  of  the  courts  to  avoid  if 
it  can  reasonably  be  done.  It  is  clear  that  this  construction 
may  be  reasonably  avoided ;  it  is,  indeed,  quite  clear  that 
such  a  construction  as  that  for  which  the  appellant  contends 
would  be  against  reason  and  justice. 

It  is  a  familiar  general  rule  that  a  party  who  accepts  and 
retains  benefit  from  a  contract  confirms  the  contract  as  it 
was  executed.  Under  the  operation  of  this  general  rule 
there  is  not  a  revival  of  a  contract,  but  a  confirmation,  and 
we  can  see  no  reason  whv  such  a  case  as  this  should  be  ex- 
cepted  from  the  rule.  The  doctrine  we  approve  produces 
equitable  results.  It  certainly  does  so  in  this  case,  for  it  is 
but  just  that  the  company,  having  accepted  the  entire  pre- 
mium after  the  occurrence  of  the  loss,  should  yield  the  con- 
sideration for  which  the  premium  was  paid.  It  is  not  just 
that  the  company  should  retain  the  premium  and  give  no 
value  in  return. 

The  fact  that  all  of  the  property  insured  was  not  destroyed 
does  not  affect  the  question  for  the  policy  is  indivisible  and 
continuous.  If,  to  put  an  illustrative  case,  the  premium 
should  be  five  hundred  dollars  and  the  amount  of  the  loss 
only  fifty  dollars,  and  the  insurance  company  should  enforce 
payment  of  the  entire  premium  after  the  loss  occurs,  it  seems 
quite  clear  that  it  could  not  escape  payment  of  the  loss,  and 
the  principle  in  the  real  case  must  be  the  same  as  that  in  the 
supposed,  for  the  amount  can  not  change  a  fundamental  prin- 
ciple of  law.  It  was  not  in  the  power  of  the  assured  to  pay 
part  only  of  the  premium ;  he  was  bound  to  pay  it  all  or 
lose  the  benefit  of  his  contract.  The  rights  of  the  parties 
are  reciprocal.  The  company  was  not  bound  to  accept  part 
of  the  premium,  nor  had  it  a  right  to  treat  the  premium  as 
paid  upon  part  only  of  the  property  insured.     It  was  tha 
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right  of  the  company  to  refuse  to  accept  part  of  the  premium, 
but  it  had  no  right  to  accept  the  whole  premium  and  treat  it 
as  payment  for  an  insurance  upon  part  only  of  the  property 
covered  by  the  policy.  Having  accepted  the  entire  premium, 
with  full  notice  of  the  loss,  it  confirmed  the  contract  as  to 
the  whole  of  the  property  insured.  It  had  the  right  to  elect 
to  accept  or  reject  the  premium,  but  it  can  not  accept  the 
entire  premium  and  yet  assert  that  it  is  liable  only  from  the 
time  of  the  acceptance  although  the  loss  occurred  prior  to 
that  time. 

The  provision  of  the  policy  we  have  quoted  does  not  pro- 
vide that  the  default  in  payment  shall  entitle  the  company 
to  treat  the  premium  as  earned,  if  it  did  we  should  have  a 
more  difiBcuIt  question.  In  this  instance  the  premium  was 
not  earned,  for  the  period  covered  by  the  policy  was  five 
years,  and  the  loss  occurred  within  seventeen  months  after 
the  policy  was  written.  There  was,  in  fact,  at  the  time  of 
the  loss,  and  at  the  time  of  the  acceptance  of  the  amount  of 
the  judgment,  no  earned  premium  beyond  that  paid  in  cash. 
Nor  is  there  any  recital  that  default  shall  entitle  the  com- 
pany to  treat  the  premium  as  earned.  There  is,  therefore, 
no  tenable  ground  upon  which  the  company  can  justify  its 
act  in  taking  the  insured's  money  and  yet  repudiate  liability 
for  the  loss.  The  moment  the  risk  attached  the  premium 
paid  was  beyond  recovery  by  the  insured.  Standley  v.  North" 
toedemj  etc.y  Ins.  Go.,  95  Ind.  254  ;  Gontinental  Life  Ins.  Co. 
V.  Houser,  111  Ind.  266. 

His  right  is  correspondent  to  his  burden ;  he  can  not  get 
his  money  back  but  he  can  enforce  his  contract,  and  his  con- 
tract is  continuous  for  the  period  named,  and  indivisible  as 
to  the  property  described.  When  the  company  accepted  pay- 
ment of  the  entire  premium  it  waived  all  right  to  forfeit  the 
policy,  for,  as  the  insured  can  get  back  no  part  of  the  pre- 
mium paid,  neither  can  the  company  escape  the  performance 
of  its  part  of  the  contract.  It  can  not  have  the  benefit  and 
escape  the  burden.     The  only  natural  and  reasonable  con- 
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struction  which  can  be  placed  upon  the  conduct  of  the  com- 
pany is  that  it  elected  to  waive  its  right  to  take  advantage 
of  the  default  in  payment.  And  this  is  the  only  legal  and 
equitable  construction  that  can  be  given  to  its  acts ;  for  it 
can  not  repudiate  the  policy  in  part  and  confirm  it  in  part. 
It  can  no  more  accept  and  retain  the  entire  premium  with- 
out confirming  the  contract  than  can  the  insured  recover 
back  the  premium  paid  after  the  risk  has  attached.  It  was 
in  the  power  of  the  company  to  accept  or  refuse  payment ; 
it  made  its  election,  and  it  must  abide  the  legal  consequences 
of  that  act.  It  was  a  voluntary  performance,  with  full 
knowledge  of  all  the  material  facts,  and  the  election  was 
complete. 

We  have  studied  with  care  the  cases  referred  to  by  the  ap- 
pellant's counsel  and  we  can  not  regard  them  as  sustaining 
the  position  counsel  assume,  for  we  do  not  believe  that  in 
any  of  them  is  the  doctrine  asserted  that  under  such  a  policy 
as  that  before  us  the  insurance  company  may,  with  knowl- 
edge of  the  loss  and  notice  that  the  assured  is  affirming  the 
validity  of  the  policy,  accept  and  retain  the  entire  premium 
and  yet  refuse  to  pay  the  loss.  In  Klein  v.  Insurance  Oo., 
104  U.  S.  88,  there  was  no  offer  to  pay  the  premium  until 
after  the  death  of  the  assured  and  then  the  offer  was  refused, 
the  company  declining  to  accept  the  money  and  offering  to 
pay  the  surrender  value  of  the  policy.  The  policy  in  the 
case  of  Wall  v.  Home  Inswrance  Go.,  36  N.  Y.  157,  contained 
a  provision  that  in  case  of  default  in  the  payment  of  the 
note  given  by  the  insured  **  the  premium  shall  be  considered 
as  earned/'  and  the  evidence  showed  that  after  the  loss  the 
insured  offered  to  pay  the  premium  and  that  it  was  declined. 
The  evidence  also  showed  that  before  knowledge  of  the  loss 
the  agent  of  the  insurance  company  agreed  that  ^^  he  would 
not  press  for  payment  of  the  note ;  that  it  might  lie  over  for 
a  short  time."  The  court  held  that  there  could  be  no  re- 
covery. The  court  was,  as  we  believe,  in  error  in  holding 
that  there  was  no  waiver  of  payment  sufficient  to  excuse  the 
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insured,  for  there  are  well  reasoned  cases  which  assert  a  dif- 
ferent doctrine,  and  among  them  our  own  and  one  or  more 
in  New  York.  Sweetser  v.  Odd  FellowSy  etc.,  Aaa^Uy  supra ; 
Home  Insurance  Go.  v.  Gilman,  112  Ind.  7.  But  granting 
that  the  decision  is  sound,  it  can  not  aid  the  appellant,  for 
the  reason  that  in  this  instance  there  was  an  acceptance  of 
the  entire  premium  with  full  knowledge  of  all  the  facts.  In 
Williams  v.  Albany  City  Ins.  Co.,  19  Mich.  451,  it  was  held 
that  where  the  policy  provided  that  in  case  default  was  made 
in  the  payment  of  a  premium  note  '*  the  premium  shall  be 
considered  as  earned,''  acceptance  of  the  premium  after 
knowledge  of  the  loss  did  not  preclude  the  company  from 
taking  advantage  of  the  provisions  of  the  policy  declaring 
that  it  should  be  inoperative  during  the  time  the  premium 
remained  unpaid.  The  decision  rests,  for  authority,  entirely 
upon  Wall  v.  Home  Insurance  Co.,  supra^  and  we  are  not  in- 
clined to  regard  it  as  of  controlling  influence  for  the  reason 
that  there  is  an  essential  difference  between  the  provisions  con- 
tained in  the  policy  in  that  case  and  those  found  in  the  policy 
before  us.  We  are,  indeed,  not  convinced  of  the  soundness 
of  the  decision,  but  it  is  not  necessary  to  do  more  than  de- 
cline to  regard  it  as  in  point,  and  in  this  we  are  fully  sup- 
ported by  the  later  case  of  Yost  v.  American  Ins.  Co.,  39 
Mich.  531,  where  the  court  expressed  an  opinion  as  to  the 
force  and  meaning  of  the  provision  in  the  policy  to  which 
we  have  referred. 

The  only  case  directly  in  point  referred  to  by  counsel,  or 
discovered  by  us,  is  that  of  Joliffe  v.  Madison  Mutual  Ins. 
Co.,  39  Wis.  111.  That  case  received  careful  consideration, 
and  the  decision  sustains  the  position  of  the  appellee.  The 
court  discriminates  the  case  before  it  from  those  in  which  the 
policy  provides  that  in  case  of  default  the  payment  shall  be 
deemed  to  be  earned,  and  builds  its  decision  principally  upon 
the  ancient  doctrine  that  where  there  is  no  risk  there  is  no 
right  to  a  premium.  It  is  declared  that  Mr.  May's  state- 
ment of  the  law  is  correct,  and  the  court  quotes  what  is  said 
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by  him  in  speaking  of  a  contract  of  insurance,  and  that  is 
this:  ''It  iS;  moreover,  a  conditional  contract;  for  when  na 
risk  attaches  no  premium  is  to  be  paid,  or,  if  paid,  must,  in 
the  absence  of  fraud,  be  returned  to  the  assured.  In  point 
of  fact,  the  contract  is  to  pay  the  premium  on  condition  that 
the  risk  is  run,  and  the  refunding  a  premium  is  of  frequent 
occurrence  in  maritime  insurance;  and  that,  too,  in  cases 
where  it  is  entirely  optional  with  the  assured  whether  the 
property  insured  shall  be  put  at  hazard  or  not,  as  when  the 
ship  is  never  despatched  by  the  owner  on  the  projected 
voyage.  The  language  of  Lord  Mansfield  in  Th/rie  v. 
Fletcher,  Cowp.,  668,  is  explicit :  *  When  the  risk  has  not 
been  run,  whether  its  not  having  been  run  was  owing  to  the 
fault,  pleasure  or  will  of  the  insured,  or  to  any  other  cause, 
the  premium  shall  be  returned.'  And  this  principle  is  alike 
applicable  to  all  policies  of  insurance.^'  May  Insurance^ 
section  4.  The  court  applied  this  doctrine  to  the  case  be- 
fore  it,  and  said :  "  But  the  defendant  received  the  whole 
cash  premium  for  which  the  note  was  given.  By  so  doing, 
it  received  compensation  for  the  risk  covering  the  time  when 
the  loss  occurred,  and  we  think  that  it  can  not  now  be  heard  to 
allege  that  at  the  time  of  the  loss  it  had  no  risk  on  the  prop- 
erty insured.  The  acceptance  of  the  full  premium  after  no- 
tice of  the  loss  is  entirely  inconsistent  with  the  claim  that 
the  risk  was  suspended  when  the  loss  occurred."  The  de- 
cision in  Lyon  v.  Travellers^  Ins.  Co.,  55  Mich.  141,  while  not 
directly  in  point,  does  assert  a  doctrine  which  bears  strongly 
upon  the  case  under  investigation.  In  the  case  referred  to 
orders  for  the  premium  were  drawn  upon  a  railroad  company, 
but  were  not  paid,  and  the  court  held  the  insurance  company 
liable,  saying,  among  other  things,  that  ''A  forfeiture  is  not 
favored  either  at  law  or  in  equity,  and  a  provision  for  it  in  a 
contract  will  be  strictly  construed, and  courts  will  find  a  waiver 
upon  slight  evidence,  when  the  equity  of  the  claim  made,  aa 
in  this  case,  is,  under  the  contract,  in  favor  of  the  insured." 
It  is,  however,  insisted  by  the  counsel  for  the  appellant  that 
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the  case  of  Bane  v.  Travellers'  Ins,  Co.,  85  Ky.  677,  is  op- 
posed to  the  case  last  mentioned,  but  we  think  counsel  are 
in  error,  for  the  Kentucky  court  puts  its  decision  upon  the 
ground  that  the  assured  had  not  earned  the  wages  which  he 
assumed  to  assign,  and  declares  that  in  this  respect  the  case 
difiei*s  from  Lyon  v.  Travellers?  Ins,  Co,y  supra.  In  Titvs  v. 
Glens  Falls  Ins.  Co,,  81  N.  Y.  410,  the  court  said :  "  But  it 
may  be  asserted  broadly  that  if,  in  any  negotiations  or  trans- 
actions with  the  insured,  after  knowledge  of  the  forfeiture,  it 
recognizes  the  continued  validity  of  the  policy,  or  does  acts 
based  thereon,  or  requires  the  insured  by  virtue  thereof  to 
do  some  act  or  incur  some  trouble  or  expense,  the  forfeiture 
is  as  a  matter  of  law  waived ;  and  it  is  now  settled  in  this 
court,  after  some  difference  of  opinion,  that  such  a  waiver 
need  not  be  based  upon  any  new  agreement  or  an  estoppel. '^ 
Other  cases  assert  a  similar  doctrine.  Osterloh  v.  New 
Denmark,  etc.  Ins,  Co,,  60  Wis.  126;  Cannon  y.  Home  Ins. 
Go,,  53  Wis.  585  ;  Farmers',  etc.  Ins,  Co,  v.  Bowen^  40  Mich. 
147 ;  Phoenix  Ins,  Co.  v.  Lansing,  15  Neb.  494. 

In  the  case  last  cited  the  court,  in  speaking  of  the  duty  of 
the  insurance  company,  said  :  '^  But  it  can  not  treat  the  policy 
as  valid  to  collect  the  premium,  and  void  for  the  payment  of 
losses.  The  note  having  been  paid  after  the  loss,  the  ac- 
ceptance of  the  money  waived  the  condition  of  forfeiture  in  the 
policy,  and  it  was  valid  and  subsisting  at  the  time  of  the  loss.^' 

The  case  before  us  falls  within  the  principle  declared  in  the 
cases  cited.  The  acceptance  of  the  money  was  after  the  loss 
and  after  the  company  knew  that  the  assured  was  affirming 
the  validity  of  the  policy  and  his  right  to  recover  the  loss. 
It  knew  that  he  did  not  regard  the  policy  as  suspended,  and 
by  accepting  the  money  it  confirmed  the  contract  as  of  the 
date  of  its  execution. 

We  adjudge  that  the  complaint  makes  a  case  sufficiently 
strong  to  drive  the  appellant  to  answer. 

Judgment  affirmed. 

Filed  Sept  18, 1890. 
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No.  14,384. 

IsGBioG^  Executor,  v.  Schooley  et  al. 

Life  Insubance.— Ben^  Society. —Equiiable  Change  cf  Ben^ieiary. — Horn 
Effected* — S.  was  the  holder  of  a  beneficiary  certificate  in  a  mutual  ben- 
efit society.  The  by-laws  of  the  order  provided  that  when  a  member 
desired  to  change  the  beneficiary  named  in  the  certificate,  he  must, 
among  other  things,  surrender  the  old  certificate.  The  beneficiary  orig- 
inally named  had  been  the  wife  of  the  deceased.  She  abandoned  him, 
however,  and  refused  to  live  with  him,  and  without  his  consent  took 
the  certificate  away  with  her.  Upon  a  demand  for  its  return,  she 
stated  that  it  was  lost.  The  deceased  being  desirous  of  changing  the 
beneficiary,  complied  with  all  the  requirements  of  the  by-laws  in  re- 
spect thereto,  save  the  surrender  of  the  old  certificate,  assigning  its 
alleged  loss  for  his  failure  to  do  so.  It  is  charged  that  the  officers  of 
the  subordinate  lodge  conspired  with  the  wife  to  prevent  the  change  of 
beneficiary,  and  refused  to  certify  said  application,  etc.,  and  no  new 
certificate  was  issued. 

Hddf  that  the  acts  of  the  decedent  constituted  an  equitable  change  of 
beneficiary,  and  that  the  person  in  whose  favor  the  decedent  desired  a 
new  certificate  to  issue  was  entitled  to  the  fund. 

Same. — Bight  to  Change  Beneficiary. — Non-Compliance  miih  By-Laws. — I^eel 
of. — The  right  of  the  assured  to  make  a  change  in  the  beneficiary  ex- 
isted as  soon  as  the  certificate  was  issued.  It  was  his  duty,  while  it 
was  within  his  power  to  do  so,  to  follow  the  mode  provided  by  the  by- 
laws in  making  the  change.  Whenever  a  state  of  circumstances  ex> 
isted,  however,  which  deprived  him  of  the  power  of  literally  comply- 
ing with  the  conditions  of  the  by-laws  he  was  relieved  of  a  literal  com- 
pliance therewith,  but  was  not  divested  of  the  right  to  make  the  change. 
Having  done  all  in  his  power  toward  complying  with  the  by-laws  in 
making  the  change,  and  having  been  prevented  by  the  wife  from  a 
formal  compliance,  she  can  not  now  set  up  her  own  wrongful  act  to 
prevent  a  recovery  for  the  benefit  of  the  new  beneficiary. 

Same. — Bight  of  Beneficiary. — How  May  he  Defeated. — Imperfect  Changes  uf 
Ben^aries.— Equitable  Btde. — The  beneficiary  in  such  a  certificate  of 
insurance  does  not,  during  the  life  of  the  member,  have  an  indefeasible 
right  in  the  contract  or  fund,  but  such  beneficiary  has  an  interest  which 
can  only  be  defeated  by  a  change  effected  in  the  manner  provided  by 
the  by-laws.  There  are  exceptions,  however,  to  this  general  doctrine, 
and  equity  will  aid  imperfect  changes  of  beneficiaries,  and  considers 
that  done  which  ought  to  have  been  done,  and  never  requires  impossi- 
bilities. 

Pleaddtg.— TTritten  Instrument.  — Exhibit,-- Cross-Complaint^ PraeHee. — 
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Where  a  writteD  instrument,  which  is  the  foundation  of  a  cross-com- 
plaint, has  been  exhibited  with  the  complaint,  it  may  be  referred  to  in 
the  cross-complaint  hj  i^erence  to  the  complaint,  without  again  set- 
ting it  out  as  an  exhibit. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsefnburg  and  J.  B.  Merriwether,  for  appellant. 
J*.  K.  Marshj  for  appellees. 

Oldb^  J. — In  May,  1882,  William  H.  Schooley  became  a 
member  of  Hoke  Lodge,  No.  177,  Knights  of  Honor.  A 
beneficiary  certificate  for  $2,000  was  issued  to  him  by  the 
supreme  lodge  payable  to  his  wife,  Ida  M.  Schooley,  at  his 
death.  William  H.  Schooley  died  October  31st,  1886.  Ida 
M.  Schooley,  the  wife  and  beneficiary  named  in  the  certifi- 
cate, brought  suit  in  the  Clark  Circuit  Court  against  the  Su- 
preme Lodge  Knights  of  Honor  to  recover  the  fund,  $2,000. 
The  supreme  lodge  appeared  by  attorney  and  alleged  that 
Edward  G.  Isgrigg,  Ida  M.  Schooley  and  David  Rodman 
were  each  claiming  the  fund,  and  asked  an  order  that  said 
lodge  be  permitted  to  pay  said  fund  into  court  and  that  said 
parties  be  required  to  litigate  between  themselves  and  de- 
termine their  rights  to  the  fund,  and  that  said  lodge  upon 
the  payment  of  the  fund  into  court  be  discharged.  An  or- 
der was  accordingly  made  and  the  supreme  lodge  paid  the 
money  into  court  and  was  discharged.  Rodman  disclaimed 
any  interest  in  the  fund,  and  the  said  Edward  G.  Isgrigg 
filed  a  cross-complaint  claiming  the  right  to  the  funds  as 
executor  of  the  last  will  of  said  William  H.  Schooley,  de- 
ceased. The  cross-complaint  of  Isgrigg  alleges  the  death 
^  of  William  H.  Schooley,  and  that  the  said  Isgrigg  was  duly 
appointed  as  executor  of  his  last  will  and  testament ;  the 
,  issuing  of  the  certificate  in  which  his  wife,  Ida  M.,  was 
*  named  as  beneficiary ;  that  by  the  by-laws  of  the  order 
the  beneficiary  could  he  changed  by  the  member  and  another 
substituted  ;  that  more  than  two  years  prior  to  the  death  of 
William  H.  Schooley,  his  wife,  Ida  M.,  abandoned  him  and 
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failed  and  refused  to  live  with  him^  or  even  visit  him,  though 
requested;  that  at  the  time  of  and  during  such  abandon- 
ment he,  the  said  William  H.,  was  an  invalid^  having  con- 
sumption, unable  to  care  for  himself;  that  said  William  H., 
by  his  last  will,  had  devised  said  fund  to  said  Isgrigg  to  pay 
the  persons  who  had  taken  care  of  him  during  his  sickness 
after  his  said  wife  had  abandoned  him ;  that  the  by-laws  of 
the  order  provided  that  when  a  member  desired  to  change' 
the  beneficiary  named  in  his  certificate  he  should  indicate 
his  desire  in  writing  to  his  subordinate  lodge,  surrender  the 
old  certificate  and  pay  fifty  cents  for  a  new  certificate,  and 
that  upon  the  member  making  such  request  and  paying  the 
fifty  cents  it  was  made  the  duty  of  such  subordinate  lodge 
to  forward  the  same  to  the  supreme  lodge  and  the  supreme 
lodge  would  issue  a  new  certificate  in  the  name  of  the  new 
beneficiary  and  cancel  the  old  one ;  that  prior  to  the  death 
of  said  William  H.  Schooley  he  made  application  to  his  sub- 
ordinate lodge  to  which  he  belonged  to  change  the  benefi- 
ciary from  his  wife,  Ida  M.,  to  said  Edward  6.  Isgrigg,  his 
uncle,  who  had  cared  and  provided  for  him  in  his  sickness, 
and  who  would  continue  to  provide  for  him ;  that  he  made 
a  written  application  and  demand  for  such  change  to  said 
lodge  in  open  session,  stating  as  his  reasons  therefor  that  his 
wife,  Ida  M.,  had  abandoned  him  and  refused  to  nurse  or 
care  for  him  in  his  sick  and  enfeebled  condition  for  some 
three  years,  and  that  during  that  time  he  had  been  cared  for 
by  said  Edward  G.  Isgrigg  and  other  kind  friends,  and  that 
he  paid  to  said  lodge  fifty  cents  for  the  new  certificate  as 
required  by  the  by-laws,  and  that  he  stated  in  said  writing 
that  he  was  unable  to  surrender  said  policy  for  the  reason 
that  his  wife,  Ida  M.,  had  taken  possession  thereof,  without 
his  consent,  some  three  years  prior  to  that  date  and  refused 
to  surrender  the  same,  and  claimed  and  stated  to  him  that 
the  same  was  lost ;  that  said  written  statement  presented  to 
said  subordinate  lodge  was  made  out  in  triplicates,  one  was 
delivered  to  said  subordinate  lodge,  in  open  session  as  afore- 
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stad,  and  one  of  the  copies  was  mailed^  postage  prepaid,  to 
the  supreme  lodge.  The  paragraphs  further  allege  that  the 
officers  of  said  subordinate  lodge  and  said  Ida  M.  conspired  to- 
gether to  prevent  a  change  in  the  beneficiary  named  in  said 
certificate,  and  the  officers  whose  duty  it  was  to  do  so  neg- 
lected and  refused  to  certify  said  application  for  the  change 
and  transmit  the  sum  of  fifty  cents  so  paid  for  the  making 
of  the  change  to  the  supreme  lodge  as  it  was  their  duty 
to  do. 

It  is  the  general  rule  that  a  member  of  a  benefit  society, 
holding  a  certificate  of  insurance,  and  desiring  to  change  the 
beneficiary  named  therein^  must  make  an  application  and 
procure  the  change  in  accordance  with  the  by-laws  of  the 
society  providing  the  manner  in  which  such  change  may  be 
made. 

In  the  case  of  Holland  v.  Taylor,  111  Ind.  121,  it  is  held, 
that  a  person  who  becomes  a  member  of  a  mutual  benefit  as- 
sociation is  bound  to  take  notice  of  the  by-laws,  and  that  the 
by-laws  become  a  part  of  the  contract,  the  same  as  if  written 
in  the  certificate,  and  that  the  beneficiary  named  in  such  cer- 
tificate, providing  for  a  change  of  the  beneficiary,  does  not, 
during  the  life  of  the  member,  have  an  indefeasible  right  in 
the  contract  or  fund,  but  such  beneficiary  has  an  interest 
which  can  only  be  defeated  by  a  change  effected  in  the  man- 
ner provided  by  the  by-laws,  and  such  is  the  universal  doc- 
trine held  by  this  court  and  courts  in  general.  But  there 
are  exceptions  to  this  general  doctrine.  Ek][uity  will  aid  im- 
perfect changes  of  beneficiaries,  and  it  considers  that  done 
which  ought  to  have  been  done,  and  never  requires  impos- 
sibilities. 

The  facts  as  pleaded  in  each  paragraph  of  the  cross-com- 
plaint show  that  by  the  terms  of  the  certificate  and  the  by- 
laws of  the  association  the  member  had  the  right  to  change 
the  beneficiary  named  in  the  certificate,  by  making  applica- 
tion to  the  local  lodge  of  which  he  was  a  member,  and  sor- 
VoL.  125.— 7 
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rendering  the  certificate  and  paying  fifty  cents  for  issuing  a 
new  certificate.  This  was  all  that  was  required  on  behalf  of 
the  member  to  make  the  change.  It  also  appears  that  at  the 
time  the  certificate  was  issued  the  beneficiary  named  was  hia 
wife,  then  living  with  him ;  that  soon  after  he  became  in  ill 
health,  having  consumption,  and  so  remained  until  his  death  ; 
that  some  three  years  before  his  death  his  wife,  the  beneficiary 
named  in  the  certificate,  abandoned  him  and  left  him  to  be 
oared  for  by  other  relatives  and  friends ;  that  she  had  ob« 
tained  possession  of  the  certificate  without  his  consent,  and 
refused  to  surrender  it,  and  informed  him  that  it  was  lost. 
Under  this  state  of  facts  the  member  appeared  at  a  meeting 
of  his  lodge  when  it  was  in  open  session,  and  made  a  written 
demand  that  the  beneficiary  named  in  his  certificate  be 
changed,  requesting  that  a  new  certificate  be  issued,  in  which 
Edward  G.  Isgrigg,  his  uncle,  who  had  been  providing  for 
him,  and  would  continue  to  do  so,  be  named  as  beneficiary, 
and  paid  to  the  lodge  fifty  cents,  required  to  be  paid  for  the 
issuing  of  a  new  certificate,  also  setting  out  his  reasons  for 
the  change,  and  that  his  wife  had  taken  possession  of  the 
certificate  and  refused  to  surrender  it,  and  claimed  to  him 
that  it  was  lost.  He  also  forwarded  a  copy  of  the  written 
demand,  and  reasons  for  the  change,  and  a  statement  in  re- 
gard to  the  disposition  of  the  certificate  to  the  o£Scers  of  the 
supreme  lodge.  This  the  said  Wm.  H.  Schooley  did  some 
six  days  before  he  died. 

The  benefit  society,  the  Supreme  Lodge,  Knights  of 
Honor,  has  paid  the  moirey  into  court ;  it  makes  no  question 
as  to  its  liability  to  pay  the  money  due  on  the  certificate,  and 
the  question  presented  is  as  to  rights  of  Ida  M.  Schooley,  the 
beneficiary  named  in  the  original  certificate,  and  Edward  G. 
Isgrigg,  the  person  named  in  the  application  of  the  member, 
Wm.  H.  Schooley,  in  his  application  and  demand  for  a  change 
of  beneficiaries. 

When  the  certificate  was  issued  there  was  vested  in  Wil- 
liam H.  Schooley,  the  member  whose  life  was  insured,  by 
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the  by-laws,  a  right  to  change  the  beneficiary  named  in  the 
certificate.  The  beneficiary  named  took  it  subject  to  the 
member^s  right  to  change  and  designate  some  other  person 
in  her  stead ;  but  according  to  the  facts  alleged  in  the  cross- 
complaint  she  took  possession  of  the  certificate  and  sought  to 
prevent  any  change  being  made  by  withholding  the  certifi- 
cate and  alleging  that  it  was  lost^  and  preventing  her  hus- 
band, the  assured,  from  surrendering  the  certificate  and  des- 
ignating another  beneficiary ;  and,  under  these  circum- 
stances, the  assured  did  all  that  he  could  do  toward  assert- 
ing his  right  to  make  a  change;  he  did  all  that  was  required 
by  the  by-laws  of  the  association  except  to  surrender  the 
certificate,  which  he  was  prevented  from  doing  by  the  bene- 
ficiary originally  named,  who  now  claims  she  is  entitled  to 
the  fund  because  she  withheld  from  the  assured  the  certifi- 
cate which  the  by-laws  contemplated  was  to  be  held  by  him 
and  surrendered  if  he  desired  to  change  the  beneficiary.  She 
prevented  a  formal  surrender  of  the  policy,  and  now  claims 
she  is  entitled  to  the  fund,  because  she  placed  it  beyond  his 
power  to  comply  with  the  technical  terms  of  the  by-laws  iif 
the  surrender  of  the  policy.  The  assured  had  the  right  to 
make  the  change ;  he  did  all  that  was  within  his  power  to 
do  in  compliance  with  the  by-laws  governing  such  change ; 
the  appellee,  the  beneficiary  named  in  the  original  certificate, 
prevented  him  from  a  formal  compliance  in  the  delivery  of 
the  certificate,  and  equity  will  regard  that  as  done,  since  he 
had  the  right  to  its  possession,  and  the  right  to  have  deliv- 
ered it,  but  could  not  do  so  by  reason  of  the  acts  of  the  ap- 
pellee, and  equity  requires  no  impossibilities.  The  case  of 
Grand  Lodge  A.  0.  V,  W.  v.  Child,  decided  by  the  Supreme 
Court  of  Michigan,  70  Mich.  163,  is  very  similar  to  the  case 
at  bar.  In  that  case  the  member  had  lost  his  certificate,  and 
he  made  application  to  have  the  beneficiary  changed^  the  by- 
laws requiring,  in  case  of  a  change,  that  the  old  certificate  be 
surrendered.  The  court,  in  the  decision  of  the  case,  says : 
*'  It  is  claimed  by  counsel  that  the  law  must  give  it  to 
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Mrs.  O'CoDoor,  because  such  was  the  contract  when  made ; 
and  that  Mr.  Child,  bj  the  loss  of  the  certificate,  had  placed 
it  out  of  his  power,  under  the  rules  of  the  order,  to  make  a 
change  in  the  beneficiary  legally,  and  that  in  such  case  ^equity 
follows  the  law.'  All  contracts  are  presumably  made  in  view 
of  the  law  governing  their  construction,  and  the  rules  of  evi- 
dence applicable  when  the  contract  is  sought  to  be  estab- 
lished and  applied.  The  law  never  requires  impossibilities, 
and  the  rule  of  the  order  which  required  the  certificate  to 
be  surrendered  when  a  change  of  the  beneficiary  was  made, 
that  it  might  be  endorsed  upon  the  certificate,  could  only  be 
construed  as  requiring  that  to  be  done  when  the  certificate  was 
in  existence.  The  existence  of  the  right  to  share  in  the 
benefits  of  the  order,  and  to  direct  who  should  receive  the 
fund  in  case  of  the  death  of  a  member,  was  a  right  vested  in 
the  member  as  soon  as  he  became  entitled  thereto,  and  the 
certificate  was  only  evidence  of  the  existence  of  that  right; 
and,  when  that  evidence  was  lost,  the  right  remained,  and  its 
existence  could  be  established  by  any  other  competent  evi- 
dence ;  and  the  same  is  true  of  the  existence  of  the  change, 
directed  by  the  member,  of  the  beneficiary.  Mr.  Child  did 
all  he  could  do  in  making  the  change,  and  it  should  have 
been  allowed  and  done  by  the  order. 

Equity  will  consider  that  done  which  ought  to  have  been 
done. 

'^  For  the  purpose  of  determining  the  rights  between  these 
defendants,  the  proceeding  is  governed  by  equitable  princi- 
ples. The  fund  is  held  in  trust  by  the  order  for  the  person 
to  whom  it  belongs ;  and  it  is  true  in  this,  as  in  every  other 
case,  equity  follows  the  law,  so  far  as  the  law  goes  in  secur- 
ing the  rights  of  the  parties,  and  no  further ;  and,  when  the  law 
stops  short  of  securing  this  object,  equity  continues  the  rem- 
edy until  complete  justice  is  done.  In  other  words,  equity 
is  the  perfection  of  the  law,  and  is  always  open  to  those  who 
have  just  rights  to  enforce  where  the  law  is  inadequate.  Any 
other  conclusion  would  show  our  system  of  jurisprudence 
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not  only  a  failure,  but  a  delusion  and  a  snare.  Justice  alone 
can  be  considered  in  a  court  of  chancery,  and  technicalities 
never  be  tolerated  except  to  obtain  and  not  to  destroy  it/' 
See,  also.  Bacon  Ben.  Soc.  and  Life  Ins.^  section  310. 

What  we  have  quoted  is  decisive  of  the  question  in  this 
case.  The  right  of  the  assured  to  make  a  change  in  the 
bneficiary  existed  as  soon  as  the  certificate  was  issued ;  by 
the  conditions  in  the  by-laws  a  mode  of  making  such  change 
was  prescribed,  which  it  was  the  duty  of  the  member  to 
follow  while  it  was  within  his  power  to  do  so,  but  whenever 
a  state  of  circumstances  existed  which  deprived  him  of  the 
power  of  formally  complying  with  them,  then  he  was  re- 
lieved of  a  literal  compliance  with  the  rules  governing  the 
change,  but  was  not  divested  of  the  right  to  make  a  change. 
The  by-laws  having  provided  a  mode  of  making  a  change, 
while  it  was  within  his  power  to  comply  with  the  by-laws 
he  could  not  make  the  change  in  some  other  way.  The  by- 
law providing  that  the  change  should  be  made  by  applica- 
tion to  the  ojj^der,  he  could  not  omit  to  make  an  application 
to  the  order  and  make  the  change  by  will.  And  so  it  has 
been  held  by  this  court.  Holland  v.  Taylor^  swpra.  But 
having  done  all  that  he  could  toward  complying  with  the 
by-laws  in  making  the  change,  and  having  been  prevented 
from  a  formal  compliance  by  the  appellee,  she  can  not  now 
set  up  her  own  wrongful  act  to  prevent  a  recovery  for  the 
benefit  of  the  new  beneficiary. 

The  facts  stated  in  each  paragraph  of  the  cross-complaint 
show  such  a  compliance  with  the  by-laws  in  changing  the 
beneficiary  as  entitles  the  new  beneficiary,  Edward  G.  Is- 
grigg,  to  recover  the  funds. 

Some  formal  objection  is  made  to  these  paragraphs  for  the 
reason  that  no  copy  of  the  certificate  is  filed  with  them,  but 
they  refer  to  a  copy  set  out  with  appellee^s  complaint,  and  this 
objection  is  not  tenable.     Wadkiiis  v.  Hill,10Q  Ind.  543. 

It  follows  from  the  conclusion  we  have  reached  that  the 
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court  erred  in  sustaining  the  demurrer  to  the  first  and  second 
paragraphs  of  appellant's  cross-complaint. 

Judgment  reversed,  at  costs  of  appellee,  with  instmctions 
to  proceed  in  accordance  with  this  opinion. 

FUed  Sept.  18, 1890. 


No.  14,285. 

DOCKEBTT  V.  HUTBON. 

Venibs  De  Novo. — Verdiet  in  lVop«r  Form. — Aruwen  to  hUerrogatariet. — 
Where  the  verdict  is  in  proper  form,  a  motion  for  a  ventre  de  novo  will 
not  lie.  The  answers  to  interrogatories  propounded  to  a  jaiy  can  not 
be  brought  into  question  by  a  motion  for  a  ventre  de  novo. 

IircEitBOOATORiEB  TO  JuBT. — FoUweio  Answer. — PraeUee. — ^When  the  jury 
fail  to  fully  and  properly  answer  interrogatories,  the  proper  practice  is 
to  send  them  back  to  their  room  that  they  may  answer  further.  If  the 
eyidence  is  of  such  a  character  that  they  can  not  answer  the  interroga- 
tories, or  if  they  can  not  agree  upon  proper  answers,  they  should  so  state. 

Animals. —  Vieioue  Dog. — Failure  to  Confine. — Damages, — Comtrib%Uory  Neg- 
Ugence. — Whoever  keeps  a  dog  which  has  a  propensity  to  bite  mankind, 
is  required  to  keep  him  confined,  and  if  he  fails  to  do  so  must  respond 
in  damages  for  the  animal's  ferocious  act  to  any  person  injured  thereby, 
if  he  was  guilty  of  no  contributory  negligence. 

Same. — Instrvttion  to  Jury. — Ability  to  Control  Vicious  ilntmoL— The  follow- 
ing instruction  was  requested  by  the  plaintiff  to  be  given  to  the  jury : 
"  The  fact  that  the  defendant  or  defendant's  wife  may  have  been  able  to 
control  the  dog,  by  calling  him  off  or  speaking  to  him  when  he  would 
run  at  any  one,  even  if  the  jury  believe  this  fact  proven,  is  not  such  a 
restraining  as  is  contemplated  by  the  law,  and  would  not  release  or  ex- 
cuse the  defendant  from  the  charge  of  negligence  if  the  other  facts  in 
said  cause  are  proven  that  would  require  the  defendant  to  restrain  his 
dog."  The  court's  refusal  to  give  this  instruction  was  an  error,  as  the 
evidence  disclosed  that  the  defendant's  wife,  though  she  might  have 
been  able  ordinarily  to  control  the  animal,  did  not  do  so  on  this  occa- 
sion, and  her  presence  did  not  excuse  the  defendant's  failure  to  confine 
the  dog. 

VEaDiCT. — Insufficient  Evidence. — New  Trial. — Where  there  is  not  sufficient 
evidence  to  support  the  verdict  a  new  trial  should  be  granted. 

From  the  Henry  Circuit  Court. 
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J).  W.  Ghambera  and  J.  8.  Hedges,  for  appellant. 
C  iSL  Herrdy  and  &  If.  jBrottm,  for  appellee. 

Berkshire^  C.  J. — The  appellant  brought  this  action  to 
recover  damages  because  of  an  injury  which  he  alleges  he 
received  from  the  bite  of  a  ferocious  and  vicious  dog  owned 
and  harbored  by  the  appellee. 

Afler  testing  the  sufficiency  of  the  complaint  by  demur- 
rer, the  appellee  filed  as  his  only  answer  a  general  denial. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  appellee.  The  appellant  moved  for  a  venire  de  novo, 
and  this  motion  being  overruled,  he  filed  his  motion  for  a 
new  trial,  which  was  likewise  overruled. 

To  the  action  of  the  court  in  overruling  said  motions  the 
appellant  reserved  proper  exceptions.  After  overruling  the 
motion  for  a  new  trial  the  court  rendered  judgment  for  the 
appellee. 

Bat  two  errors  are  assigned : 

1.  That  the  court  erred  in  overruling  the  motion  for  a 
venire  de  novo. 

2.  Error  of  the  court  in  overruling  the  motion  for  a  new 
trial. 

The  court  did  not  err  in  overruling  the  motion  for  a  venire 
de  novo. 

The  verdict  was  in  proper  form,  and  a  motion  of  this  char- 
acter only  goes  to  the  form  of  the  verdict,  as  we  have  many 
times  decided. 

It  seems  to  have  been  the  purpose  of  counsel  to  bring  in 
question  certain  answers  of  the  jury  to  interrogatories  that 
had  been  propounded  to  them  by  this  motion,  but  this  is  not 
the  office  of  a  venire  de  novo. 

When  the  jury  fail  to  fully  and  properly  answer  inter- 
rogatories, the  proper  practice  is  to  send  them  back  to  their 
room  that  they  may  answer  further. 

There  are  many  reasons  assigned  in  the  motion  for  a  new 
trial,  the  larger  number  of  which  relate  to  objections  made 


104  SUPREME  COURT  OF  INDIANA, 

Dockertj  v.  Hatson. 

to  offered  evidence  during  the  progress  of  the  trial,  but  in 
view  of  the  conclusion  which  we  have  reached^  and  what  we 
shall  say  leading  thereto^  we  do  not  feel  called  upon  to  con* 
sider  the  questions  thus  presented,  but  will  proceed  to  the 
consideration  of  the  other  questions  which  the  motion  pre* 
sents. 

The  appellant  requested  the  court  to  give  to  the  jury  the 
following  instruction,  which  the  court  refused : 

'*  The  fact  that  the  defendant  or  defendant's  wife  may  have 
been  able  to  control  the  dog  by  calling  him  ofi^  or  speaking 
to  him  when  he  would  run  at  any  one,  even  if  the  jury  be* 
lieve  this  fact  proven,  is  not  such  a  restraining  as  is  contem* 
plated  by  the  law,  and  would  not  relieve  or  excuse  the  de- 
fendant from  the  charge  of  negligence  if  the  other  facts  in 
said  cause  are  proven  that  would  require  the  defendant  to 
restrain  his  dog." 

This  instruction  was  pertinent  to  the  evidence,  and  should 
have  been  given  unless  covered  by  some  instruction  which 
was  given,  and  we  find  no  equivalent  instruction. 

The  law  is  well  settled  that  whoever  keeps  a  dog  which  haa 
a  propensity  to  bite  mankind,  is  required  to  keep  him  con- 
fined, and  if  he  fails  so  to  do  must  respond  in  damages  for 
the  animal's  ferocious  act  to  any  person  injured  thereby,  if 
he  was  guilty  of  no  contributory  negligence.  See  the  recent 
case  of  Graham  v.  Payne,  122  Ind.  403,  and  the  authorities 
there  cited. 

The  answers  to  interrogatories  numbered  3,  7,  16  and  16 
were  not  such  answers  as  should  have  been  returned  to  the 
interrogatories ;  the  court  should  have  sustained  the  motion 
and  required  further  answers,  and  if  the  evidence  was  of  a 
character  that  they  could  not  answer  the  interrogatories,  or 
if  they  could  not  agree  upon  proper  answers,  they  should 
have  so  stated.  Cleveland,  etc,  R.  W.  Go.  v.  Asbury,  120 
Ind.  289. 

The  evidence  discloses  beyond  controversy  the  following 
state  of  facts :  That  the  appellee  owned  a  dog  that  was  vie- 
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ious  and  dangerous  to  mankind,  and  that  he  had  knowledge 
of  the  vicious  propensity  of  the  animal ;  that  he  failed  to 
confine  him ;  that  the  dog  attacked  and4)it  the  appellant,  who 
at  the  time  was  in  a  public  highway,  where  be  had  a  right 
to  be,  and  that  he  was  guilty  of  no  negligence  contributing 
to  the  injury. 

Let  it  be  conceded  that  the  appellant  was  moving  at  a 
rapid  pace  and  talking  in  a  somewhat  loud  tone  when  the 
dog  started  towards  him,  the  circumstances  disclose  no  im- 
proper conduct;  but  if  they  did  it  can  not  be  said  that  what 
was  said  or  done  contributed  to  the  injury. 

The  fact  that  Mrs.  Hutson  was  present  when  the  animal 
made  the  attack,  and  ordinarily  could  control  him  and  his 
vicious  propensity,  is  immaterial,  for  on  this  occasion  she 
did  not  control  him,  and  her  presence  did  not  excuse  the  ap- 
pellee's failure  to  confine  the  animal. 

In  this  connection  we  may  add  that  the  appellee's  own 
testimony  indicates  that  he  regarded  the  animal  as  vicious 
and  possessing  a  propensity  to  attack  and  bite  mankind ;  his 
treatment  of  the  dog,  as  stated  by  himself,  very  clearly  in- 
dicates such  knowledge. 

There  is  not  sufficient  evidence  to  support  the  verdict  of 
the  jury,  and  for  this  reason  the  court  should  have  granted 
a  new  trial.  Graham  v.  Payne j  supra,  where  the  authorities 
are  collected. 

We  have  been  required  to  consider  this  case  without  the 
benefit  of  a  brief  from  the  appellee,  but  if  this  has  been  to 
his  prejudice  the  fault  rests  with  himself. 

For  the  errors  indicated  the  judgment  must  be  reversed. 

Judgment  reversed,  with  costs,  and  the  trial  court  is  di- 
rected to  grant  a  new  trial. 

FU«d  Sept.  18, 1890. 
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Dbmubbeb. — Form  of, — Mi^oinder  of  Ocmaes  €§  Action, — ^Thst  several  caases 
of  action  have  been  improperly  joined  is  a  separate  statutory  cause  for 
demurrer,  and  a  demurrer  founded  upon  the  statutory  cause  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
does  not  raise  any  question  as  to  misjoinder  of  causes  of  action. 

JUBISDICTION. — Quardian  cmd  Ward* — Petition  to  Exchange  Ward?8  Bead  Ea- 
tale, — Sufficimcy  of. — A  guardian,  after  making  a  contract  for  the  convey- 
ance of  the  interest  of  his  wards  in  certain  real  estate,  in  part  payment 
of  the  conveyance  to  them  of  a  piece  of  land,  filed  a  petition  in  the  cir- 
cuit court  setting  forth  that  it  would  be  for  the  interest  of  his  wards  to 
make  said  exchange.  Upon  said  petition,  after  said  interest  had  been 
appraised  and  the  additional  bond  required  by  law  had  been  filed  and 
approvted,  the  court  entered  an  order  requiring  the  guardian  to  sell  said 
interest  for  cash.  Upon  this  order  the  guardian  signed,  acknowledged, 
and  tendered  to  the  appellant  a  deed  purporting  to  convey  to  him  the 
interest  of  his  wards  in  said  property.  It  was  contended,  in  an  action 
against  the  appellant  for  breach  of  contract  to  convey,  that  there  is  no 
statute  in  the  State  authorizing  a  guardian  to  exchange  the  lands  of  his 
ward  for  other  lands,  and  that,  for  this  reason,  the  petition  presented  to 
the  circuit  court  did  not  confer  jurisdiction,  and  that  its  order  to  sell 
for  cash,  based  upon  said  petition,  was  void. 

Held,  that  the  petition  was  sufficient  to  confer  jurisdiction  under  section 
2528,  B.  S.  1881,  and  to  authorize  the  order  made  by  the  court.  Indi- 
anoj  etc.,  R.  W.  Go.  v.  Briitingham,  98  Ind.  294,  diBtinguished. 

Same. —  What  GonatittUes, — Holding  Lim^/lcient  PetUion  Oood.—^uriadietUm 
Unaffected  Thereby, — The  power  to  hear  and  determine  is  jurisdiction. 
If  a  court  thus  having  jurisdiction  errs  in  holding  an  insufficient  peti- 
tion to  be  good  it  is  mere  error,  and  not  a  defect  of  jurisdiction. 

Tender. — Contract  to  Convey  Land. — Breach  of. — Institution  of  Suit, — When 
Offer  cf  Performance  Unnecessary  B^ore. — Where  the  defendant  has  put 
it  out  of  his  power  to  execute  the  contract  between  him  and  the 
plaintiffs  before  the  commencement  of  the  suit,  by  conveying  the  land, 
which  he  had  agreed  to  convey  to  them,  to  another,  it  is  not  necessary 
that  the  plaintiffs  should  make  a  tender  of  performance  on  their  part 
before  bringing  an  action  for  damages  for  the  breach  of  the  contract 
to  convey  the  land. 

From  the  Allen  Circuit  Court. 

jff.  Ooleriek  and  W,  8,  Oppenkeimj  for  appellants. 

R,  C.  Belly  8.  R.  Morris  and  A.  A.  Purman,  for  appellees. 
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Coffey,  J. — This  was  an  action,  in  the  Allen  Circuit 
Court,  by  the  appellees  against  the  appellants  to  recover 
damages  alleged  to  have  accrued  to  the  appellees  on  account 
of  the  breach  of  a  contract  to  convey  real  estate.  Coupled 
with  the  action  to  recover  damages  was  an  action  to  set  aside 
a  fraudulent  conveyance. 

The  contract  was  dated  on  the  11th  day  of  March,  1887, 
and  stipulated  that  the  appellant  Jeremiah  Nesbit  should 
oonvey  by  warranty  deed  to  the  heirs  of  John  M.  Miller,  de- 
ceased, by  name,  a  certain  described  forty-acre  tract  of  land 
in  Allen  county  for  the  consideration  of  twenty-three  hun- 
dred dollars.  In  part  payment  of  this  sum  the  appellees 
agreed  to  convey  to  the  appellant  Jeremiah,  by  good  and 
sufficient  deed,  certain  real  estate  in  Monroeville,  in  Allen 
county,  in  which  the  minor  children  of  the  said  John  M. 
Miller,  deceased,  owned  an  undivided  four-ninths  interest, 
for  the  agreed  sum  of  sixteen  hundred  dollars.  It  was  fur- 
ther stipulated  in  the  contract  that  the  deeds  of  convey- 
ance should  be  executed  as  soon  as  the  appellees  should  pro- 
cure the  proper  and  legal  authority  from  the  Allen  Circuit 
Court  to  sell  and  convey  the  interest  of  the  minor  heirs  of 
the  said  John  M.  Miller  in  the  property  to  be  conveyed  to 
the  appellant. 

The  complaint  alleges  that  the  appellees  have  fully  kept 
and  performed  all  the  conditions  and  stipulations  contained 
in  said  contract  by  them  to  be  kept  and  performed,  and  that 
the  appellant  Jeremiah  Nesbit  wholly  failed  and  refused  to 
keep  and  perform  the  stipulations  and  conditions  in  said  con- 
tract to  be  kept  and  performed  by  him. 

A  trial  of  the  cause  by  the  court,  without  the  intervention 
of  a  jury,  resulted  in  a  finding  and  judgment  for  the  appel- 
lees, and  a  decree  setting  aside  the  fraudulent  conveyance  de- 
scribed in  the  complaint. 

It  is  assigned  as  error : 

First.  That  the  court  erred  in  overruling  a  demurrer  to 
the  complaint ;  and. 
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Second.  That  the  court  erred  in  overruling  the  motion 
of  the  appellants  for  a  new  trial. 

The  demurrer  was  joint,  filed  on  behalf  of  the  appellant 
Jeremiah,  and  his  wife  Mary,  to  whom  the  fraudulent  con- 
veyance was  made,  and  is  based  upon  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  only  objection  urged  to  the  complaint  is  that  the  ac- 
tion to  recover  damages  is  improperly  joined  with  an  action 
to  set  aside  a  fraudulent  conveyance. 

We  do  not  think  the  demurrer  raises  this  question.  That 
several  causes  of  action  have  been  improperly  joined  is  a  sep- 
arate statutory  cause  for  demurrer,  and  a  demurrer  founded 
upon  the  statutory  cause  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  does  not  raise 
any  question  as  to  misjoinder  of  causes  of  action. 

The  only  question  discussed  under  the  second  assignment 
of  error  relates  to  the  sufficiency  of  the  evidence  to  support 
the  finding  and  judgment  of  the  circuit  court. 

It  appears  from  the  evidence  in  the  cause  that  soon  after 
the  date  of  the  contract  in  suit,  the  guardian  of  the  minor 
heirs  of  John  M.  Miller,  deceased,  filed  a  petition  in  the 
Allen  Circuit  Court  setting  forth  that  it  would  be  to  the  in- 
terest of  his  wards  to  exchange  their  four-ninths  interest  in 
the  property  in  Monroeville  for  the  land  of  the  appellant, 
upon  which  petition,  after  said  interest  had  been  appraised 
and  the  additional  bond  required  by  law  had  been  filed  and 
approved,  the  court  entered  an  order  requiring  the  guardian 
to  sell  said  interest  for  cash.  Upon  this  order  the  guardian 
signed,  acknowledged  and  tendered  to  the  appellant  Jeremiah 
Nesbit  a  deed  purporting  to  convey  to  him  the  four-ninths 
interest  of  his  wards  in  said  property. 

It  is  contended  by  the  appellants  that  there  is  no  statute 
in  this  State  authorizing  a  guardian  to  exchange  the  lands  of 
his  ward  for  other  lands,  and  that  for  this  reason  the  peti- 
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tioD  presented  to  the  Allen  Circuit  Court  did  not  confer 
jurisdiction,  and  that  its  order  to  sell  for  cash  based  upon 
such  petition,  was  void. 

Section  2528,  B.  8.  1881,  provides  that  ''Whenever 
necessary  for  the  education,  support,  or  payment  of  the  just 
debts  of  any  minor,  or  for  the  discharge  of  any  liens  on.  the 
real  estate  of  such  minor,  or  whenever  the  real  estate  of 
such  minor  is  suffering  unavoidable  waste,  or  a  better  in- 
vestment of  the  value  thereof  can  be  made,  the  proper  court 
may,  on  the  application  of  such  guardian,  order  the  same,  or 
a  part  thereof,  to  be  sold." 

Doubtless  the  Allen  Circuit  Court  regarded  the  petition 
in  this  case  as  a  petition  to  sell  the  Monroeville  property 
and  invest  the  proceeds  in  the  forty-acre  tract  of  land  which 
the  appellant  Jeremiah  had  agreed  to  convey  to  them. 

In  our  opinion  the  petition  was  sufficient  to  confer  juris- 
diction and  to  authorize  the  order  made  by  the  court.  The 
court  had  jurisdiction  over  the  subject-matter  and  of  the 
wards,  who  were  represented  by  their  guardian.  It  had  the 
power  to  pass  upon  the  sufficiency  of  the  petition.  The 
power  to  hear  and  determine  is  jurisdiction.  If  a  court 
thus  having  jurisdiction  errs  in  holding  an  insufficient  peti- 
tion to  be  good  it  is  a  mere  error,  and  not  a  defect  of  juris- 
diction. Worthington  v.  Dunkiuy  41  Ind.  515;  Dequindre 
V.  Williama,  31  Ind.  444;  Jackson  v.  Smith,  120  Ind.  520; 
Cunningham  v.  Jacobs,  120  Ind.  306. 

This  case  is  readily  distinguished  from  the  case  of  Indi^ 
una,  etc.,  iJ.  W,  Go.  v.  BrUtingham,  98  Ind.  294,  where  the 
guardian  undertook  to  make  a  mere  donation  of  his  ward's 
lands  for  railroad  purposes. 

It  further  appears  from  the  evidence  in  this  cause  that  the 
appellant  Jeremiah  had  put  it  out  of  his  power  to  execute 
the  contract  between  him  and  the  appellees,  before  the  com- 
mencement of  this  suit,  by  conveying  the  land,  which  he 
had  agreed  to  convey  to  them,  to  another.     In  such  a  case  a 
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a  tender  of  performance  on  the  part  of  the  appellees  was  not 

necessary  in  order  to  enable  them  to  maintain  this  action. 

There  is  no  error  in  the  record. 

Judgment  aflBrmed. 
Filed  Sept.  19, 1890. 


No.  14,409. 

The  Cbesoent  Brewing  Company  v.  Culuns  et  au 

JjSDaMEaxT.—D^auU.—Bdirf  FnmL—ExemabU  NegleeL—Sk^fieien/c^  nf  CbM- 
i^UmmL — Jfamed  WamoM. — Defence  of  Surttytkip. — ^A  complaint  properly 
▼erified  to  set  aside  a  defanlt  is  sufficient  which  alleges  that  a  judg- 
ment by  defanlt  was  taken  against  the  plaintiff,  a  married  woman,  on 
a  mortgage  executed  by  her  to  secure  a  debt  due  from  her  step-son  to 
the  plaintiff  in  the  original  action,  no  part  of  the  consideration  for 
which  the  mortgage  was  executed  having  been  received  by  her;  that 
she  employed  attorneys  to  make  the  defence  of  suretyship  for  her,  but 
that  her  husband  being  induced  thereto  by  threats  of  the  plaintiff  in 
the  original  action,  notified  her  attorneys  that  she  desired  them  to  with- 
draw  their  appearance  for  her  which  they  did,  and  judgment  was  ac- 
cordingly taken  against  her;  that  the  husband  had  no  authority  to 
make  such  a  statement,  and  that  she  had  no  knowledge  that  he  had 
done  so,  or  of  the  withdrawal  of  her  attorneys, until  after  the  judgment 
and  decree  were  taken. 

From  the  Bush  Circuit  Court. 

W,  A,  Cullen  and  O.  W.  Yotmg,  for  appellant. 
B.  L.  Smithy  W.  J.  Henley ^  C.  Cambem  and  21  Jl  New- 
kirk,  for  appellees. 

MiTCHEiiii,  J. — This  action  was  instituted  by  Nancy  Col- 
lins against  the  Crescent  Brewing  Company  of  Aurora^  In- 
diana^  pursuant  to  the  provisions  of  section  396^  B.  S.  1881, 
to  set  aside  a  default  and  to  be  relieved  from  a  judgment 
taken  against  the  plaintiff  in  favor  of  the  defendant. 

The  plaintiff  charges  in  her  complaint  that  the  brewing 
company  had  procured  her  to  execute  a  mortgage  on  her  sep* 


MAY  TERM,  1890.  Ill 


Crescent  Brewing  Company  «.  Collins  ei  aL 


arate  real  estate  in  the  year  1886  to  secure  a  debt  dae  the 
company  from  her  son-in-law  Wolfe,  she  being  at  the  time 
a  married  woman,  and  having  received  no  part  of  the  con- 
sideration upon  which  the  mortgage  was  executed.  It  is 
averred  that  the  brewing  company  afterwards  instituted  a 
suit  in  the  Rush  Circuit  Court  to  foreclose  the  mortgage  so 
executed,  and  that  the  plaintiff  employed  competent  attorneys 
to  make  the  defence  that  the  mortgage  was  void  as  to  her, 
on  the  ground  that  it  was  a  contract  of  suretyship.  She 
avers  that  her  husband,  being  induced  thereto  by  threats 
from  the  company,  directed  or  informed  her  attorneys  that 
it  was  her  wish  that  they  should  withdraw  their  appearance, 
and  allow  judgment  to  go  against  her  by  default  in  favor  of 
the  company,  and  that  her  attorneys,  supposing  that  her  hus- 
band was  authorized  to  represent  her  in  the  respect  men- 
tioned, withdrew  their  appearance  and  allowed  a  judgment 
and  decree  of  foreclosure  to  be  taken  against  her,  and  that 
she  had  no  knowledge  of  the  acts  of  her  husband,  or  of  the 
withdrawal  of  her  attorneys,  until  after  the  judgment  and 
decree  were  taken,  and  that  the  conduct  of  her  husband  in 
the  respects  mentioned  was  wholly  unauthorized  by  her. 

The  complaint  is  duly  corroborated  by  the  affidavits  of  her 
attorneys  and  of  her  husband.  The  only  question  involved 
relates  to  the  propriety  of  the  ruling  of  the  court  in  holding 
the  complaint  sufficient. 

It  is  very  evident  from  the  facts  set  forth  in  the  complaint, 

and  in  the  exhibits  attached,  that  the  plaintiff  had  a  complete 

defence  to  the  note  and  mortgage  upon  which  suit  had  been 

instituted,  and  that  she  had  used  all  reasonable  diligence  to 

'  make  her  defence  after  suit  had  been  instituted. 

That  a  successful  defence  was  not  made  resulted  from  the 
s  unauthorized  intervention  of  her  husband,  and  for  this  in- 
:  tervention  the  circumstances  tend  very  strongly  to  show  the 
'  agents  of  the  brewing  company  were  responsible.   The  with- 
drawal can  not  be  attributed  to  the  neglect  of  the  attorneys^ 
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and  if  it  could,  the  neglect  was  very  clearly  such  as  is  ex- 
cusable within  the  meaning  of  section  396  of  the  statute. 

The  facts  present  a  case  clearly  entitling  the  plaintiff  to 
the  relief  obtained  in  the  court  below.  BeaUy  v.  (yOonnor, 
106  Ind.  81,  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept  19, 1890. 


No.  lMd&- 
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138  633  — Judgment  Dtdcaring, — OoUateroL  Attack. — In  a  salt  between  the  heirs  and 

1^^112  the  widow  for  the  partition  of  real  estate  of  which  the  decedent  died 

148  3M  ^^®  owner,  the  widow  and  her  second  hnsband  were  made  parties.    The 

149  477  land  was  ordered  sold,  and  the  avails  of  the  sale  were  ordered  paid  into 

court.  The  conrt  found  the  shares  to  which  the  parties  were  entitled, 
and  placed  the  wife's  share  in  the  hands  of  a  trustee  for  investment,  the 
interest  to  be  paid  to  the  husband  and  wife.  The  husband  was  to  have 
no  interest  in  the  wife's  share  if  he  survived  her,  but  her  share  was  to 
be  distributed  among  the  children  of  the  former  husband.  After  the 
wife's  death  the  husband  sought  an  order  requiring  the  administrator 
to  paj  to  him  one  third  of  the  monej  received  by  him  as  such. 

Hddj  that  the  court,  one  of  general  jurisdiction,  having  adjudicated  the 
rights  of  the  parties  to  the  fund  in  its  hands  and  under  its  control,  its 
judgment  was  not  subject  to  collateral  attack.  Avtry  v.  AkinMj  74  Ind. 
283,  and  cases  following  it,  distinguished. 

Same. — TUUin  Itmt, — Goneluaivenem  of  Judgment. — Where  title  is  put  in 
issue  in  partition  proceedings  the  judgment  upon  it  is  concluaive. 

From  the  Noble  Circuit  Court. 

Jl  M.  Morris  and  L,  W.  Welker,  for  appellant. 
H.  O.  Zimmerman  and  F,  M.  Pricketty  for  appellee. 

Elliott,  J. — The  appellant  seeks  an  order  requiring  the 
appellee,  as  administrator  of  the  estate  of  Mary  G.  Isbell,  to 
pay  him  one-third  of  the  money  received  as  such  adminis- 
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tralKfr.  The  appellant  is  the  sarviving  husband  of  Mary  6. 
Isbell,  who,  at  the  time  she  married  the  appellant,  was  the 
widow  of  William  Lash.  The  money  is  claimed  by  the  ap- 
pellant in  virtae  of  his  rights  as  a  surviving  husband. 

William  Lash  left  surviving  him  seven  children,  the  fruits 
of  his  marriage  with  Mary  6.,  through  whom  the  appellant 
now  claims  the  money  in  controversy.  No  children  were 
bom  t-o  her  and  the  appellant.  At  the  time  of  his  death 
William  Lash  was  the  owner  of  real  estate  of  the  value  of 
more  than  twelve  thousand  dollars.  William  Mitchell  pur- 
chased the  interest  of  the  children  of  William  Lash,  and 
after  his  purchase  asked  that  partition  of  the  land  should  be 
made.  Mary  G.  Isbell  and  the  appellant  were  parties  to  the 
suit  for  partition.  The  court  found  that  the  land  was  not 
divisible,  and  ordered  a  sale.  William  Mitchell  became  the 
purchaser.  The  court,  at  the  proper  time,  made  the  follow- 
ing finding  and  order : 

''And  the  court  now  finds  from  the  reports  of  sales  that 
there  is  in  the  hands  of  said  commissioner,  after  deducting 
the  expenses  aforesaid,  the  sum  of  (8,559.35  to  be  paid  by 
him  to  Elijah  P.  Lash,  James  J.  Lash,  Mary  6.  Isbell, 
Mary  E.  Lash  and  Johanna  C.  Lash ;  and  the  court  finds 
that  James  J.  Lash  is  entitled  to  $124.05,  and  that  Elijah 
P.  Lash,  Mary  E.  Lash  and  Johanna  Lash,  are  each  entitled  to 
the  sum  of  $1,364.53,  and  that  said  Mary  6.  Isbell  is  en- 
titled to  $4,341.70,  conditionally,  as  hereinafter  set  forth ; 
and  it  is  ordered  and  adjudged  by  the  court  that  Thomas  L. 
Graves  be  appointed  as  trustee  for  the  share  of  said  Mary 
G.  Isbell ;  that  he  place  the  same  upon  interest,  payable  an- 
nually, taking  sufficient  surety  for  the  payment  thereof; 
that  he  collect  and  pay  over  all  accruing  interest  to  said 
Mary  G.  Isbell  and  her  husband,  and  in  case  she  should  sur- 
vive her  husband,  then  he  shall  transfer  the  obligations 
which  he  may  have  taken  to  secure  the  payment  of  said  fund, 
together  with  any  moneys  which  he  may  have  in  his  hands 
Vol.  126.— 8 
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belonging  to  said  lands^  to  Mary  G.  Isbell ;  in  case  Mary  6. 
Isbell  shall  die  before  her  husband^  then  that  he  distribute 
said  obligations  and  moneys  among  the  children  of  William 
Lashy  deceased,  the  former  husband  of  said  Mary  G.  Isbell, 
in  equal  parts/' 

On  the  2d  day  of  February,  1884,  Graves,  the  trustee, 
resigned  his  trust  and  the  court  approved  his  report  and 
directed  him  to  pay  over  the  money  in  his  hands  to  Maiy 
G.  Isbell.  The  appellee  was  not  before  the  court  when  the 
resignation  of  Graves  was  accepted  and  the  order  made,  nor 
were  the  heirs  of  William  Lash.  The  judgment  rendered 
in  the  suit  for  partition  was  never  vacated  or  modified*  The 
complaint  in  the  suit  for  partition  did  not  ask  to  settle  the 
interest  of  any  of  the  parties  further  than  that  partition  be 
made,  but  it  did  pray  for  general  relief. 

We  do  not  deem  it  necessary  to  determine  whether  a 
woman  who  marries  a  second  time  can  acquire  an  absolute 
right  to  the  money  realized  from  the  sale  in  partition  pro- 
ceedings of  land  of  which  her  first  husband  died  the  owner, 
in  a  case  where  there  is  no  judgment  declaring  the  extent 
of  her  estate  and  interest,  for  here  there  is  a  judgment  de- 
claring her  estate  and  interest;,  and  it  is  one  rendered  aflier 
a  second  marriage  and  in  a  suit  where  both  she  and  her  sec- 
ond husband  were  in  court. 

We  are  not  willing  to  extend  the  doctrine  of  such  cases  as 
Awry  V.  AUmj  74  Ind.  283,  Utterback  v.  Terhuney  75  Ind. 
363,  and  MiUer  v.  Nobhy  86  Ind.  527,  to  such  a  case  as  this, 
for  we  think  those  cases  and  the  cases  following  them  restrict 
the  effect  of  a  judgment  in  a  partition  suit  quite  as  much  as 
can  possibly  be  done  under  the  provisions  of  our  statute.  If 
the  question  were  an  open  one,  some  of  the  members  of  the 
court  would  favor  a  different  doctrine  from  that  asserted  in 
those  cases,  but  we  feel  bound  to  adhere  to  the  doctrine  de- 
clared in  the  former  decisions.  We  think,  however,  that  there 
is  a  clear  distinction  between  the  case  before  us  and  those  to 
which  we  have  referred,  and  that  they  do  not  control  it. 
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The  court  of  oommon  pleas,  in  which  the  judgment  in  the 
partition  suit  was  rendered,  was  one  of  general  jurisdiction, 
possessing  the  jurisdiction  of  a  court  of  equity  as  well  as  thai 
of  a  court  of  common  law.  Sifna  v.  Oay,  109  Ind.  601 ; 
Paufdl  V.  NoHh,  3  Ind.  392 ;  Doe  v.  Smithy  1  Ind.  451.  It 
had,  therefore,  power  to  decide  all  questions  of  equity  and 
of  law  which  came  before  it  in  the  suit  for  partition.  This 
general  principle  is  laid  down  in  the  long  line  of  cases  which 
hold  that  where  title  is  put  in  issue  in  partition  proceedings 
the  judgment  upon  it  is  conclusive.  McMahan  v.  Newcomer^ 
82  Ind.  565,  and  cases  cited  ;  Luntz  v.  Ghreve,  102  Ind.  173; 
Thorp  V.  Hanes,  107  Ind.  324;  Spencer  v.  McOonagle,  107 
Ind.  410 ;  Woolery  v.  Grrayeon,  1 10  Ind.  149 ;  WcUson  v. 
Cbnqoer,  119  Ind.  60 ;  VHommedieu  v.  Cincinnati,  etc.,  R. 
W.  Co.,  120  Ind,  435. 

When  the  court  was  informed  that  the  land  was  not  sus* 
eeptible  of  division  it  had  authority  to  order  a  sale,  and  upon 
the  payment  of  the  avails  of  the  sale  into  court  its  jurisdic- 
tion over  those  funds  was  absolute  and  complete,  hence  the 
question  as  to  who  were  entitled  to  share  in  the  fund  was 
necessarily  before  the  court.  No  judgment  could,  indeed,  be 
rendered  without  disposing  of  the  fund  in  court,  and  a  judg- 
ment disposing  of  it  can  not  by  any  possibility  be  void  as  to 
parties  duly  in  court,  as  were  the  appellant  and  his  wife.  Mr. 
Freeman  says :  *^  The  rule  that  a  judgment  is  conclusive  upon 
all  the  issues  determined  by  it,  is  not  the  less  applicable  to 
judgments  in  partition  than  to  judgments  in  any  other  form 
or  kind  of  action .''  Freeman  Co-Tenancy  and  Partition , 
section  530.  This  rule  governs  here,  for  the  payment  of  the 
money  into  court  made  its  distribution  an  issue  in  the  case, 
and  the  judgment  is  conclusive.  It  seems  very  clear  to  us 
that  there  was  jurisdiction  over  the  fund  as  well  as  over  the 
parties,  and  if  this  be  true  no  collateral  attack  against  the 
judgment  can  be  successful. 

We  do  not  enter  upon  a  consideration  of  the  question  de* 
oided  in  Smatt  v.  Roberta,  61  Ind.  281,  and  Klineamith  v. 
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SoGwMj  100  Ind.  589,  for  here  there  is  a  judgment  by  a  court 
of  competent  jurisdiction  adjudicating  the  rights  of  parties 
to  a  fund  then  in  the  hands  and  under  the  control  of  the 
court.     Behind  that  judgment  we  can  not  look. 

Judgment  affirmed. 

Filed  S^>t.  19, 1890. 
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Nbouoence. — Goncealei  PUfalL — Ii^ury  to  Infant. — Damages, — Dealing  with 
Children. — Degree  rf  Core  Bequisiie. — Where  the  proprietors  of  a  saw-mill 
situated  in  the  public  part  of  a  town,  near  to  a  public  highway,  had  by 
their  knowledge  and  acquiescence  g^ven  license  to  children  of  tender 
jears  to  use  their  uninclosed  lot  surrounding  the  mill  as  a  play-ground, 
and  without  any  warning  to  them  or  others,  constructed  a  pitfall  in  the 
ground  where  such  children  were  accustomed  to  play,  which  they  filled 
with  burning  embers  and  which  g&ye  forth  no  signs  of  its  condition,  or 
the  danger  in  stepping  upon  its  covering,  and  while  in  this  condition  a 
child  of  tender  years  entered  upon  it,  as  he  was  accustomed  to  do,  with- 
out any  knowledge  of  its  changed  condition,  and  was  severely  burned 
and  injured,  they  were  liable  under  such  circumstances  to  respond  in 
damages.  Greater  care  must  be  exercised  in  dealing  with  children  of 
tender  years  than  with  older  persons  who  have  reached  the  age  of  dis- 
cretion. 

From  the  Carroll  Circuit  Court. 

J.  Applegaie  and  C.  R.  Pollard,  for  appellant. 

J.  A.  Sims,  for  appellees. 

Olds,  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellees  for  damages  resulting  to  William  Penso^ 
an  infant  of  the  age  of  eight,  by  falling  into  a  pit  of  hot 
ashes  and  burning  embers  while  crossing  the  mill-yard  of 
the  appellees. 

Appellees  demurred  to  the  complaint  for  want  of  facts. 
The  court  sustained  the  demurrer,  to  which  ruling  the  ap- 
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pellaDt  excepted  and  prosecutes  this  appeal  and  asks  a  re- 
versal on  the  ground  that  the  court  erred  in  sustaining  the 
demurrer. 

The  complaint  alleges  the  appellant,  William  Penso,  to 
have  been  an  orphan  about  eight  years  of  age  at  the  time  of 
the  happening  of  the  grievance  complained  of,  and  that  for 
seven  years  prior  to  that  time  he  had  resided  with  a  family  in 
the  town  of  Bockfield,  in  Carroll  county,  Indiana;  that  the 
appellees  were  conducting,  and  for  many  years  had  con- 
ducted, a  saw-mill  in  said  town  ;  that  the  mill  was  situated 
in  the  most  public  part  of  the  town,  or  village,  near  to  a 
public  highway  and  railway  station,  in  said  town ;  that  the 
grounds  surrounding  said  mill  were  not  and  never  had  been 
enclosed,  and  were  used  by  the  citizens  of  town  as  a  passage 
way  from  one  street  to  another,  and  also  used  for  a  play- 
ground for  the  children  of  said  town,  including  the  appel- 
lant, Penso,  with  the  knowledge,  approbation  and  consent 
of  the  appellees ;  that  for  months  immediately  prior  to  the 
2l8tday  of  May,  1887,  the  time  of  the  injury  to  said  appellant^ 
there  was  a  mound  on  said  mill-grounds  from  four  to  five 
feet  high,  made  and  formed  by  the  appellees  of  ashes  and 
cinders  before  that  time  accumulated  at  the  mill  and  de* 
posited  on  the  mill-grounds,  from  which  mound  of  ashes  all 
heat  had  escaped,  and  such  mound  constituted  a  favorite 
play-ground  for  the  children  of  the  town,  including  the  ap- 
pellant, where  they  were  accustomed  to  gather  and  play  up 
until  said  21st  day  of  May,  1887 ;  that  upon  said  day,  with- 
out giving  any  notice  to  the  appellant,  or  to  the  public  gen- 
erally, the  appellees  excavated  and  removed  from  one  side 
of  the  base  of  said  mound  about  twenty  bushels  of  ashes 
and  filled  the  cavity  so  made  with  embers  and  cinders,  hot, 
glowing  and  burning,  from  the  fire-box  of  the  engine ;  that 
appellees  erected  no  barriers  about  the  smoldering  mass  of 
embers  and  cinders,  nor  did  they  give  any  warning  that  it 
was  dangerous  to  step  upon  it;  that  in  a  very  short  time  the 
entire  surface  ceased  to  give  out  light,  heat  and  smoke,  and 
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presented  the  appearance  of  the  remainder  of  the  monnd, 
and  to  all  appearance  all  parts  of  the  monnd  were  the  same 
in  condition  and  structure,  but  in  fact  that  portion  so  re- 
cently deposited  was  a  smoldering,  burning  heap  beneath 
the  surface,  and  while  in  such  condition,  on  said  day,  the 
appellant  was  sent  by  the  persons  with  whom  he  lived  for 
the  cows ;  that  the  cows  were  then  and  before  that  time  ac- 
customed to  pasture  on  the  commons  in  said  town  and  the 
uninclosed  land  in  and  about  said  mill-yard ;  that  appellant, 
while  in  search  of  the  cows,  passed  in  and  attempted  to  cross 
said  mill-yard,  passing  on  to  the  top  of  the  mound  safely, 
and  seeing  nothing  to  admonish  him  of  any  danger  or  the 
condition  of  the  recently  deposited  embers  and  cinders, 
in  pursuing  his  course  attempted  to  pass  down  upon  the 
other  side  of  the  mound,  when,  without  any  fault  upon  his 
part,  he  stepped  into  the  mass  of  burning  embers  and  cin- 
ders and  received  very  severe  injuries. 

The  allegations  of  the  complaint  show  that  the  appellees, 
in  removing  the  ashes,  embers  and  cinders  from  their  saw- 
mill and  depositing  them  on  their  uninclosed  mill-yard,  in  a 
public  place  in  the  town  and  near  to  a  public  street,  had  built 
a  mound,  and  that  for  several  months  prior  to  the  time  of 
appellant's  injuries  the  embers  had  ceased  burning,  and  the 
mound  had  cooled  and  was  in  a  safe  condition  to  pass  over, 
and  the  citizens  of  the  town  had  been  accustomed  to  pass 
over  it  for  months,  and  during  which  time  the  children  of 
the  town,  including  appellant,  had  been  accustomed  to  play 
upon  the  mound  so  built  of  ashes,  embers  and  cinders ;  that 
without  any  notice  or  warning  the  appellees,  on  the  day  of 
the  injury,  had  excavated  a  hoje  or  pit  in  one  side  of  the 
heap  or  mound,  and  refilled  it  with  hot  and  burning  coals, 
embers  and  cinders,  the  top  of  which  immediately  cooled, 
and  gave  no  signs  of  any  change  in  the  condition  of  the 
mound,  or  any  warning  of  danger  to  those  who  had  been  ac- 
customed to  pass  over  or  play  upon  the  mound.  And  the 
question  is  presented  whether,  under  such  circumstances,  the 
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owners  of  the  mill  were  not  required,  in  making  such  change 
and  creating  such  a  dangerous  pit  in  such  a  public  place  and 
near  to  a  public  street,  to  give  proper  notice  of  the  changed 
condition  of  the  mound,  and  of  the  danger  imminent  from 
passing  over  it. 

As  a  general  rule  the  owner  of  land  has  the  right  to  the 
sole  use  and  occupation  of  it,  but  such  use  and  enjoyment  of 
it  must  be  exercised  with  a  due  regard  for  the  public  good 
and  with  a  reasonable  and  humane  regard  for  the  welfare 
and  rights  of  others. 

The  case  of  Yoimg  v.  Harvey^  16  Ind.  314,  was  brought  to 
recover  the  value  of  a  horse  killed  through  the  negligence 
of  the  defendant.  The  facts  were :  Harvey,  the  defendant, 
commenced  digging  a  well  upon  a  lot  owned  by  him ;  he 
sunk  it  to  a  depth  of  six  feet,  being  forty-two  inches  across, 
and  then  abandoned  it.  It  was  located  in  an  uninclosed  lot, 
near  the  line  of  a  street,  in  a  suburb  of  Indianapolis.  It 
remained  a  long  time  in  this  condition,  sometimes  partly 
covered  with  loose  boards.  Stock  was  allowed  to  run  at 
large,  and  did  run  at  large  on  the  commons  in  the  vicinity 
of  this  lot,  of  which  the  lot  formed  a  part.  On  a  certain 
day  the  plaintiff's  horse  fell  into  the  hole  and  was  killed. 
As  to  whether  the  action  could  be  maintained  or  .not  the 
court  says : 

'^  Whether  it  can  be,  or  not,  depends  upon  the  degree  of 
probability  there  was  that  such  accident  might  happen  from 
thus  leaving  exposed  the  partially  dug  well,  considered,  per- 
haps, in  connection  with  the  usefulness  of  the  act  or  thing 
causing  the  danger.  Durham  v.  Muaselman,  2  Blackf.  96. 
If  the  probability  was  so  strong  as  to  make  it  the  duty  of 
the  owner  of  the  lot,  as  a  member  of  the  community,  to 
guard  that  community  from  the  danger  to  which  the  pit  ex* 
posed  its  members,  in  person  and  property,  he  is  liable  to  an 
action  for  loss  occurring  through  his  neglect  to  perform  that 
duty.  We  think  any  reasonable  man,  of  ordinary  under- 
standing and  extent  of  observation  of  the  ways  of  life,  would 
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say  that  the  probability  of  injury  to  others^  under  the  cir- 
cumstanceSy  from  leaving  the  well  in  question  in  the  condi- 
tion it  was,  was  not  only  strong,  but  that  it  amounted  almost 
to  certainty." 

The  case  of  Chaves  v.  ThomaSy  95  Ind.  361,  was  brought 
to  recover  damages  suffered  by  the  plaintiff  for  falling  into 
an  excavation  for  a  cellar  recently  made  by  the  defendant 
upon  a  lot  adjoining  a  street  and  sidewalk  in  the  city  of 
Terre  Haute,  the  defendant  having  negligently  failed  to 
guard  said  excavation,  or  to  place  any  signals  to  warn  pass- 
ers-by of  the  danger,  it  appearing  that  there  had  been  a  path 
diverging  from  the  sidewalk  and  passing  over  the  defend- 
ant's lot,  which  had  been  used  by  persons  passing  along  the 
street  for  a  number  of  years.     The  court  in  that  case  says : 

'^  In  the  case  at  bar,  we  think  that  the  fact  that  for  a  long 
period  the  public,  using  the  sidewalk,  had  been  permitted  to 
use  the  place  where  the  plaintiff  fell  as  a  part  of  the  side- 
walk, made  it  the  duty  of  the  defendant  to  guard  the  exca- 
vation made  at  that  place  ;  and  that  the  jury  were  authorized 
to  find  from  the  evidence  that  the  plaintiff  did  not,  by  her 
own  negligence,  contribute  to  her  injury." 

In  Beck  v.  Carter ^  68  N.  Y.  283  (23  Am.  Rep.  175),  it 
was  held  that  where  a  person  for  a  long  time  allowed  a  por- 
tion of  his  lot  to  be  used  as  a  part  of  the  street,  and  made 
an  excavation  in  his  lot  about  ten  feet  from  the  street,  by 
which  a  person  was  injured,  he  was  liable. 

In  Binjord  v.  Johnston,  82  Ind.  426,  the  court  says:  "There 
are  many  well-reasoned  cases  which,  carrying  the  doctrine 
still  further,  hold  that  one  who  places  a  dangerous  thing  in 
a  position  where  it  is  likely  to  cause  injuries  to  others,  is  lia- 
ble to  a  child  who  is  injured,  although  he  may  be  a  tres- 
passer." 

In  the  case  of  Harriman  v.  Pittsburgh^  etc.^  i2.  W,  Go., 
12  N.  E.  Rep.  451  (Ohio),  it  is  held  that  where  a  rail- 
road company  has  for  a  long  time  permitted  the  public, 
including  children,  to  travel  and   pass  habitually  over  its 
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road  at  a  given  pointy  without  objection  or  hindrances-it 
should^  in  the  operation  of  its  trains  and  management  of  its 
road,  so  long  as  it  acquiesces  in  such  use,  be  held  to  antici- 
pate the  continuance  thereof;  and  it  is  bound  to  exercise 
care  accordingly,  proportioned  to  the  probable  danger  to 
persons  using  its  road.  The  injury  in  that  case  was  caused 
by  the  explosion  of  a  signal  torpedo  lefl  upon  the  track,  and 
the  court,  after  a  careful  review  of  the  authorities,  says : 
"  The  defendant,  knowing  of  the  probable  use  of  its  road- 
way by  children,  from  the  previous  habitual  use  thereof  by 
the  public,  long  acquiesced  in  by  the  defendant,  ought  rea- 
sonably to  have  anticipated  such  use  by  the  plaintiff  and 
other  children  ;  and  its  servants,  in  placing  and  leaving  the 
unexploded  torpedo,  an  innocent  looking,  but  highly  dan- 
gerous and  destructive,  article,  where  they  might  reasonably 
anticipate  plaintiff  and  other  children  would  be  likely  to  go 
and  handle  it,  and  be  injured,  thus  placing  a  new  and  hid- 
den danger  in  their  way^  without  notice  or  warning,  failed 
to  use  such  care  as  a  person  of  ordinary  prudence  would  and 
oaght  under  the  circumstances.'^ 

In  the  case  of  OUy  of  Indiianapolia  v.  Emmelman,  108  Ind. 
530,  the  court  says  :  ^'  The  excavation  into  which  the  appel- 
lee's son  fell  was  made  in  Spruce  street,  at  a  point  where  it 
crosses  ^pleasant  run.  It  was  made  in  the  bed  of  a  shallow 
stream,  and  left  alone  unguarded  on  a  July  day,  with  knowl- 
edge that  children  were  accustomed  to  play  in  the  vicinity. 
The  city  must  be  held  to  know  that  children  are  attracted  to 
such  a  place  in  July  weather.  They  were  not  intruders.  It 
was  gross  carelessness  on  the  part  of  the  city,  with  such 
knowledge,  to  leave  an  unguarded  pit  filled  with  water,  in 
the  street,  into  which  an  unsuspecting  child  might  fall."  The 
court,  in  the  same  case,  further  says:  ^'Conceding  all  that 
has  been  contended  for  in  respect  to  the  condition  of  the 
pit,  the  levee,  and  the  street  and  run  at  the  time  and  place 
of  the  sad  occurrence,  the  fact  remains  that  the  city  made  an 
excavation  in  a  street,  at  a  place  where  it  knew  children  liv- 
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ing  in  the  vicinity  were  accustomed  to  play,  and  where  they 
had  a  right  to  be,  at  all  proper  times,  without  being  intruders 
upon  the  premises,  or  invaders  of  the  rights  of  any  one.  In 
the  absence  of  th^  workmen,  that  the  children  went  into  the 
shallow  stream  to  play,  was  precisely  what  the  appellant 
might  have  expected.  It  owed  them  the  duty  to  guard  the 
pit  in  the  street  so  that  they  might  not  fall  into  it  and  per- 
ish. Neither  the  father  nor  mother  knew  of,  nor  had  they 
reason  to  suspect,  any  danger  at  the  place  in  question.  It 
was,  therefore,  not  negligence  to  permit  the  child  to  be,  with 
another,  as  the  mother  supposed  it  was,  at  such  a  place  so 
near  its  home.^^ 

It  is  a  well  recognized  doctrine  that  persons  are  required 
to  use  greater  care  in  dealing  with  children  of  tender  years 
than  with  older  persons  who  have  reached  the  age  of  discre- 
tion, and  that  greater  care  is  required  to  avoid  injury  to  them 
even  when  they  are  trespassers.  Indianapolis,  etc.,  R.  W. 
0>.  V.  Pitzer,  109  Ind.  179. 

The  facts  as  pleaded  in  this  case  show  that  the  appellees, 
after  having  created  the  mound  of  ashes  upon  their  nnin- 
closed  lot  in  a  public  place  in  the  town  near  a  public  street, 
had  for  months  known  of  and  permitted  its  use  by  the  pub- 
lic to  pass  over  from  one  street  to  another,  and  as  a  play- 
ground for  the  appellant,  a  child  only  eight  years  of  age, 
and  other  children  of  the  town,  which  use  they  had  known 
and  acquiesced  in  to  such  an  extent  as  we  think  amounted 
to  a  license  to  such  children  to  use  the  same  for  such  pur^ 
pose  :  and,  under  such  circumstances,  instead  of  using  care  to 
avoid  injury  to  such  children,  they  made  an  excavation  and 
filled  it  with  hot  and  burning  embers,  the  top  of  which  be- 
ing exposed  immediately  cooled  and  presented  its  former 
condition  upon  the  surface,  but  underneath  was  a  hidden 
mass  of  burning  embers  and  fire  which,  under  the  circum- 
stances, it  was  but  reasonable  to  suppose  and  to  anticipate 
that  children  of  tender  years  who  were  accustomed  to  use 
the  same  as  a  play- ground,  and  as  a  passage  way,  would  enter 
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upon  and  into  and  be  severely  injured.  IJnder  the  facts 
alleged  in  the  complaint,  it  was  but  reasonable  to  expect 
that  would  occur  which  did  in  fact  occur,  viz.,  that  a  child 
accustomed  to  pass  over  and  plav  upon  the  heap,  with  the 
knowledge  and  acquiescence  of  the  appellees,  would  enter 
upon  and  sink  into  the  hidden  pitfall  constructed  by  the  ap- 
pellees, and  be  severely  and  dangerously  burned  and  injured. 
We  do  not  hold  or  intend  to  hold  that  the  appellees  would 
be  liable  for  the  ordinary  use  of  their  lot  in  piling  hot  ashes 
taken  from  their  mill  upon  it  in  the  usual  way,  or  that  per- 
sons are  liable  ordinarily  for  mere  negligence  in  the  use  of 
their  own  property  as  against  trespassers.  But  the  allega- 
tions of  the  complaint  show  a  wanton  disregard  of  the  rights 
and  safety  of  others.  It  shows  that  the  appellees  had,  by 
their  knowledge  and  acquiescence,  given  license  to  children 
of  tender  years  to  use  their  uninclosed  lot  as  a  play-ground, 
and  without  any  warning  to  them  or  others  they  constructed 
a  pitfall  in  the  ground  where  such  children  were  accustomed 
to  play,  which  they  filled  with  burning  embers,  and  which 
gave  forth  no  signs  of  its  condition  or  the  danger  in  step- 
ping upon  its  covering,  and  while  in  this  condition  the 
plaintiff,  a  child  of  tender  years,  entered  upon  it  as  he  was 
accustomed  to  do,  without  any  knowledge  of  its  changed 
eondition,  and  was  severely  burned  and  injured,  and  the  ap- 
pellees are  liable,  under  such  circumstances,  to  respond  in 
damages. 

The  court  erred  in  sustaining  the  demurrer  to  the  com- 
plaint. 

Judgment  reversed,  at  costs,  of  appellees,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

Filed  Sept.  19, 1890. 
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No.  15,591 

The  State  v.  Giles. 

AmifALS. — OnteUy  to, — Mutilation  cf  Dog, — ProBecuHon  Under  Act  of  1889,-^ 
Section  2101,  B.  S.  1881,  relative  to  cruelty  to  animals,  was  repealed 
by  the  act  of  March  11th,  1889.  (Elliott's  Supp.,  section  329  et  9eq.) 
Under  the  later  act  a  prosecution  may  be  maintained  for  the  mutila^ 
tion  of  a  dog.  It  is  broad  enough  in  its  terms  to  include  dogs  not  listed 
for  taxation  as  well  as  those  that  are  listed. 

Same. — Affidavit, — Not  Neeesaary  to  Deaeribe  Injury. — In  a  prosecution  by 
affidavit  and  information,  for  the  mutilation  of  a  dog,  it  is  not  neces- 
sary to  describe  the  injury  in  the  affidavit.  The  statute  does  not  do  so, 
and  it  is  sufficient  to  follow  the  language  of  the  statute,  unless  some 
sufficient  reason  exists  for  greater  particularity. 

From  the  Sullivan  Circuit  Court. 

L.  T.  Michener,  Attorney  General,  W.  C.  HvltZy  Prose- 
cuting Attorney,  and  0.  B.  HarriSy  for  the  State. 
/.  T.  Hays  and  H.  J.  Hays,  for  appellee. 

Berkshire,  C.  J. — This  is  a  prosecution  by  affidavit  and 
information  charging  the  mutilation  of  a  dog. 

The  court,  on  the  defendant's  motion,  quashed  the  affi* 
davit. 

From  the  judgment  of  the  court  sustaining  the  said  mo- 
tion this  appeal  is  prosecuted.  There  are  two  objections 
made  to  the  affidavit. 

The  first  objection  depends  upon  whether  or  not  the  affi- 
davit is  grounded  upon  section  2101,  B.  S.  1881. 

The  second  objection  is  that  the  affidavit  does  not  state 
facts  sufficient  to  constitute  a  public  ofience. 

The  first  objection  involves  two  propositions:  1.  Has 
later  legislation  repealed  said  section  2101  ?  2.  If  later  leg- 
islation has  not  repealed  the  said  section,  has  it  so  limited 
its  operation  as  to  exclude  the  mutilation  of  dogs  ? 

We  think  this  section  was  superseded  by  the  act  of  1889 
(Elliott's  Supp.,  section  329  et  seq.),  and  hence  the  second 
proposition  is  wholly  immaterial ;  nor  is  it  material  to  de- 
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termine  whether  or  not  it  was  repealed  by  subseqaent  legis- 
lation antecedent  to  the  passage  of  the  act  of  1889. 

The  act  of  1889  covers  the  entire  subject  embraced  in  sec* 
tion  2101,  supra,  is  much  broader  in  its  scope  and  more  ex- 
act in  its  provisions.  The  later  act  has  quite  a  sweeping  re- 
pealing clause  coupled  with  it. 

When  we  consider  the  subject  of  the  two  acts,  the  repeal- 
ing clause  coupled  with  the  later  act,  the  intention  of  the 
Liegislature  is  very  manifest.  Within  the  scope  of  the  older 
act  the  two  statutes  run  parallel.  There  was  no  offence 
known  to  the  old  law  that  is  not  included  in  the  new. 

It  is  clear,  we  think,  that  the  Legislature  intended  to 
supersede  the  act  of  1881  when  it  enacted  the  act  of  1889. 
No  good  purpose  could  be  subserved  by  keeping  the  old  law 
upon  the  statute  book.  BiTt  for  the  act  of  1889  we  are  not 
prepared  to  state  how  far  the  penal  laws  of  the  State  afford 
protection  to  dogs  not  listed  for  taxation.  We  have  not  re- 
garded the  question  as  material,  and  have  not  considered  it. 
The  act  of  1889  was  in  force  when  this  prosecution  was  in- 
stituted, and  was  the  only  statute  in  force  upon  the  subject 
to  which  the  charge  in  the  affidavit  relates,  and  therefore 
must  be  regarded  as  the  statute  upon  which  the  affidavit 
rests.  If  other  statutes  are  inconsistent  with  it  they  are  ex- 
pressly repealed.  This  statute  is  broad  enough  in  its  terms 
to  include  dogs  not  listed  for  taxation  as  well  as  those  that 
are  listed.  We  must  keep  in  mind  the  fact  that  the  subject 
of  the  act  is  cruelty  to  animals. 

The  enacting  clause  contains  no  exceptions.  Elliott's 
Supplement,  section  335,  defines  the  word  ^'  animal,''  as  em- 
ployed in  the  statute,  as  follows:  "In  this  act,  the  word 
*  animal,'  or  *  animals,'  shall  be  held  to  include  all  brute 
creatures  and  all  domestic  fowls." 

Whatever  of  the  animal  creation  may  not  be  embraced  in 
the  statute  it  is  evident  that  dogs  are  embraced  therein. 
The  dog  is  not  only  a  domestic  animal,  but  is  one  to  which 


lae  SUPREME  COURT  OF  INDIANA, 

Gopeland  «.  Eoonti,  Administrator. 

ordinarily  the  master  is  as  much  attached  as  any  other,  on-  I 

less  it  be  the  horse. 

We  do  not  think  that  it  was  necessary  to  describe  the  in- 
jury. The  statute  does  not  do  so^  and  ordinarily  it  is  suflB- 
cient  to  follow  the  language  of  the  statute. 

This  is  so,  unless  some  sufficient  reason  exists  for.  greater 
particularity. 

We  can  imagine  no  sufficient  reason  in  this  case,  and  none 
has  been  su^ested,  to  bring  it  within  the  exception.  The 
affidavit  states  the  means  employed  in  the  commission  of  the 
act,  and  with  this  averment  the  defendant  is  as  fully  apprised 
of  the  charge  which  he  is  called  upon  to  meet  as  though  the 
the  injury  was  fully  described.  Eastman  v.  State,  109  Ind. 
278 ;  State  v.  Miller,  98  Ind.  70 ;  Payne  v.  Bate,  74  Ind. 
203;  Smith  v.  State,  85  Ind.  553;  State  v.  Baltimore,  dc., 
R.  R.  Oo.,  120  Ind.  298. 

This  court  held,  long  ago,  that  it  was  not  necessary  to  de- 
scribe the  wound  in  an  indictment  for  murder.  CardeU  v. 
State,  22  Ind.  1 ;  Whdohell  v.  State,  23  Ind.  89 ;  then  why 
is  it  necessary  in  a  mere  misdemeanor?  Our  conclusion 
is  not  in  conflict  with  State  v.  Bruner,  111  Ind.  98. 

The  court  erred  in  quashing  the  affidavit  and  information. 

Judgment  reversed,  with  costs,  with  direction  to  the  court 
below  to  overrule  the  motion  to  quash  the  indictment. 

Filed  Sept  19,1890. 


No.  14,466. 
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Witness.— Deoedente'  EskUea, — OomsenatUn  Beiwem  Bmijf  tmd  Iheetmd,'^ 
InadmiattbiUty  of, — ^In  an  action  by  an  administrator  for  the  recovery  of 
money  had  and  received,  it  was  proper  for  the  court,  under  section  500, 
B.  S.  1881,  to  refuse  to  permit  the  defendant  to  testify  to  the  conversa- 
tions he  had  with  the  deceased  at  the  time  he  received  the  money  in 
dispute. 
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Samb. —  D&eedents*  Ettaiet. —  Aelum  far  Money  Had  and  Beeeived,^De- 
femdan^t  Claim. — AdmMbUUy  of  Deed  to  R^uU, — Where  the  defendant  in 
such  action  admitted  the  receipt  of  the  money  from  the  deceased,  but 
averred  that  the  same  was  a  gift  except  sach  sum  as  might  be  necessary 
to  pay  the  decedent's  funeral  expenses,  it  was  competent  to  read  in  ev- 
idence, as  tending  to  refute  the  defendant's  said  clain\,  a  deed  from  the 
decedent  and  her  husband  to  the  husband's  children,  which  secured  by 
reservation  a  support  for  the  grantors  during  the  term  of  the  natural 
life  of  each,  and  at  their  death  a  decent  burial. 

LniBTTCTiOKB  TO  Ju&Y. — JUfumU  to  Owe, — Party  Unii^ur^d  Thereby  earn 
not  Complain,  ^Vfhea  it  affirmatively  appears  by  the  record  that  a  party 
was  not  injured  by  the  refusal  of  the  court  to  give  a  certain  instruction 
which  it  was  requested  to  give,  he  can  not  be  heard  to  complain  of  such 
refusal. 

From  the  Henry  Circuit  Court. 
J.  M.  MorrUy  for  appellant. 

Coffey,  J. — This  was  an  action  by  the  appellee,  as  ad- 
ministrator of  the  estate  of  Sarah  Copeland,  against  the  ap- 
pellant,to  recover  for  money  had  and  received. 

The  appellant  answered  in  two  paragraphs.  The  first 
paragraph  of  said  answer  admits  the  receipt  of  the  sum  of 
one  hundred  and  seventy-one  dollars  and  thirty-five  cents 
from  the  deceased,  but  avers  that  the^same  was  a  gift,  except 
such  sum  as  might  be  necessary  to  pay  her  funeral  expenses; 
that  he  paid  the  funeral  expenses  of  the  deceased,  amount- 
ing to  twenty-eight  dollars,  and  had  entered  into  a  contract 
for  a  monument  at  the  price  of  forty  dollars.  The  answer 
prays,  in  the  event  he  should  be  held  liable  for  the  amount 
reoeived  by  him  from  the  deceased,  that  he  have  credit  for 
said  sums. 
]     The  second  paragraph  of  the  answer  was  a  general  denial. 

A  trial  of  the  cause  by  jury  resulted  in  a  verdict  for  the 
appellee  for  the  sum  of  one  hundred  and  three  dollars  and 
thirty-five  cents,  upon  which  the  court,  over  a  motion  for  a 
i  new  trial,  rendered  judgment. 

The  appellant  assigns  as  error  the  action  of  the  circuit 
oonrt  in  overmling  his  motion  for  a  new  trial. 
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We  are  not  favored  with  a  brief  by  the  appellee. 

It  appears  from  the  record  that  certain  witnesses  testified 
on  behalf  of  the  appellee  as  to  conversations  had  with  the 
appellant  in  relation  to  the  money  for  the  recovery  of  which 
this  action  was  prosecuted. 

The  court  permitted  the  appellant  to  testify  in  relation  to 
these  conversations,  but  refused  to  permit  him  to  testify  to 
€onversations  had  with  the  deceased  at  the  time  the  money 
was  delivered  to  him.  This  ruling  of  the  court  was  assigned 
as  a  reason  for  a  new  trial. 

It  is  contended  by  the  appellant  that  under  the  provisions 
of  section  500,  R.  S.  1881,  he  should  have  been  permitted  to 
testify  to  the  conversation  had  with  the  deceased  at  the  time 
he  received  the  money  in  dispute. 

Section  500,  supra,  provides  that  "  When  in  any  case  an 
agent  of  a  decedent  shall  testify  on  behalf  of  an  executor, 
administrator,  or  heirs,  concerning  any  transaction,  as  hav- 
ing been  had  by  him,  as  such  agent,  with  a  party  to  the  suit, 
his  assignor  or  grantor,  and  in  the  absence  of  the  decedent; 
or  if  any  witness  shall,  on  behalf  of  the  executor,  adminis- 
trator, or  heirs,  testify  to  any  conversation  or  admission  of  a 
party  to  the  suit,  his  assignor  or  grantor,  as  having  been  had 
or  made  in  the  absence  of  the  deceased  ;  then  the  party  against 
whom  such  evidence  is  adduced,  his  assignor  or  grantor,  shall 
be  competent  to  testify  concerning  the  same  matter." 

It  is  claimed  by  the  appellant  that  a  proper  interpretation 
of  this  statute  will  authorize  a  party  against  whom  a  witness 
has  testified  as  to  conversations  or  admissions,  to  state  all  the 
facts  in  relation  to  the  subject-matter  of  the  conversation, 
and  that  he  should  not  be  confined  to  giving  his  version  of 
the  conversation. 

We  can  not  give  our  consent  to  the  construction  sought 
to  be  placed  upon  this  statute.  All  statutes  upon  the  sub- 
ject, prior  to  the  enactment  of  the  one  now  under  consider- 
ation, prohibited  a  party  from  testifying  where  the  person 
with  whom  the  transaction  was  had  was  not  living.     As  the 
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mouth  of  one  party  was  closed  by  death  the  law  closed  the 
mouth  of  the  other.  When,  however,  a  witness  testified  to 
a  conversation  with  the  living  party,  or  to  an  admission 
made  in  the  absence  of  the  deceased,  and  about  which  he 
knew  nothing,  and  could  not  testify  if  living  as  to  such  con- 
versation or  admission,  no  good  reason  could  be  given  for 
closing  the  mouth  of  the  living  party.  Hence  the  statute 
under  consideration,  by  its  letter  as  well  as  by  its  spirit, 
limits  the  living  party,  in  his  testimony,  to  the  conversation 
or  admission  about  which  the  witness  called  against  him  may 
testify.  In  our  opinion  the  court  did  not  err  in  refusing  to 
permit  the  appellant  to  testify  to  conversations  had  with  the 
deceased  at  the  time  he  received  the  money  in  dispute. 

On  the  trial  of  the  cause  the  appellee  was  permitted  to 
read  in  evidence,  over  the  objection  of  the  appellant,  a  deed 
of  conveyance  executed  by  John  Copeland  and  Sarah  Cope- 
land  to  the  appellant  and  the  other  children  of  John  Cope- 
land,  of  certain  real  estate  in  Henry  county,  Indiana.  It  is 
claimed  by  the  appellant  that  this  evidence  was  immaterial, 
and  tended  to  mislead  the  jury.  John  Copeland  was  the 
father  of  the  appellant,  and  Sarah  Copeland,  in  favor  of  whose 
estate  this  suit  was  prosecuted,  was  his  step-mother.  The 
deed  in  question  secured,  by  reservation,  a  support  for  John 
and  Sarah  Copeland  during  the  term  of  the  natural  life  of 
each,  and  at  their  death  a  decent  burial.  The  deed  was 
doubtless  introduced  as  tending  to  refute  the  claim  of  the  ap- 
pellant that  the  money  in  controversy  was  given  to  him  by 
Sarah  Copeland  to  secure  a  decent  burial  for  herself.  We 
think  it  was  competent  for  that  purpose. 

Finally,  it  is  claimed  by  the  appellant  that  the  court  erred 
in  giving  to  the  jury  instruction  numbered  Jive. 

The  objection  urged  to  this  instruction  is  that  it  excluded 
from  the  jury  any  consideration  of  the  items  paid  out  by  the 
appellant  for  funeral  expenses  and  for  a  monument. 

We  have  not  considered  the  question  as  to  whether  this 
Vol.  125.— 9 
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instruction  was  erroneous  or  otherwise,  for  the  reason  that 
it  affirmatively  appears  by  the  record  that  the  appellant  was 
not  harmed  thereby. 

It  affirmatively  appears  on  the  face  of  the  verdict  in  this 
cause  that  the  jury  allowed  the  appellant  all  he  claimed  on 
account  of  money  paid  out  for  funeral  expenses,  and  in  ad- 
dition thereto  forty  dollars  for  a  monument.  In  this  state 
of  the  record  he  can  not  be  heard  to  complain  that  the  court, 
by  its  instructions,  excluded  from  the  jury  a  consideration 
of  these  items. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

FUed  Sept.  20, 1890. 
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1 25   ISO  Cbimihal  Law. — Desecration  of  Sabbath, — Sleamrboal  PUol. — Oarrying  Heat- 

wre  Parties, —  Ohio  River. — Local  Commerce. —  Jurtedidion. —  The  appel- 
lant, who  was  indicted  and  found  gailtj  of  violating  the  Sunday  law, 
was  a  steam-boat  pilot  on  a  boat  plying  between  JefieTSonville  and  Fern 
Grove,  on  the  Ohio  river,  in  Clark  county,  Indiana.  The  steam-boat, 
«  of  which  he  was  pilot,  plied  between  these  points  on  the  Sunday  desig- 

nated in  the  indictment.  On  the  Sunday  designated  in  the  indictment 
the  steam-boat  on  which  the  appellant  was  engaged  was  chartered  to 
transport  persons  to  picnics  at  Arctic  Springs  and  Fern  Grove, 
from  Louisville,  Kentucky,  and  Jeffersonville,  Indiana.  The  appellant 
was  hired  and  paid  by  the  Louisville  and  Jeffersonville  Ferry  Company, 
a  corporation  organized  under  the  laws  of  Kentucky,  the  owners  of 
the  boat. 

Hdd,  that  as  the  points  at  which  the  steamboat  received  passengers,  and 
at  which  it  discharged  them,  were  on  the  Indiana  shore,  it  was  not  en- 
gaged in  interstate  commerce,  and  that  the  commerce  being  local  the 
State  had  over  it  complete  and  exclusive  jurisdiction. 

Held,  also,  that  there  was  jurisdiction  to  try  and  punish  the  offence  chaiged 
against  the  appellant 

SAM^.—  Work  of  NeeessUy  or  Oiarity,--What  Does  Not  OofutUuU.—StajMe.'- 
The  carrying  of  persons  to  and  from  pleasure  parties,  the  work  in  which 
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snch  appellant  was  engaged,  was  not  a  work  of  necessity  or  charity 
within  the  meaning  of  the  exception  contained  in  the  Sunday  law.  Sec- 
tion 2,000,  B.  &  1881. 

From  the  Clark  Circuit  Court, 

/.  K.  Marsh  and  A.  Dowlingy  for  appellant. 
i.  T.  Michener,  Attorney  General^  (?.  H.  Voighly  Prose- 
cuting Attorney,  and  J.  H,  Oillettj  for  the  State. 

Elliott,  J. — The  appellant  was  adjudged  guilty  of  a  vio- 
lation of  the  Sunday  law  by  pursuing  his  usual  vocation  as 
a  steam-boat  pilot,  and  from  the  judgment  against  him  he 
prosecutes  this  appeal. 

It  is  admitted  that  the  appellant's  usual  vocation  was  that 
of  a  steam-boat  pilot ;  that  one  who  pursues  such  a  vocation 
18  engaged  in  common  labor ;  that  the  appellant  was  em- 
ployed as  such  pilot  on  a  steam-boat  plying  between  Jeffer- 
sonville  and  Fern  Grove,  on  the  Ohio  river ;  that  both  of 
those  places  are  in  Clark  county,  Indiana ;  that  the  steam- 
boat^ of  which  he  was  the  pilot,  plied  between  the  points 
named  on  the  Sunday  designated  in  the  indictment  y  that  he 
was  then  more  than  fourteen  years  of  age ;  that  the  steam- 
boat on  which  the  appellant  was  engaged  was  chartered  by 
persons,  not  the  owners  nor  common  carriers,  at  a  stipulated 
price,  to  transport  persoYis  desiring  to  attend  picnics  at  Arc- 
tic Springs  and  Fern  Grove,  from  Louisville,  Kentucky,  and 
Jeffersonville,  Indiana ;  that  the  appellant,  as  well  as  all  the 
other  persons  employed  on  the  boat,  was  hired  and  paid  by 
the  Louisville  and  Jeffersonville  Ferry  Company,  the  owner 
of  the  boat.  It  is  further  admitted  that  the  ferry  company 
was  a  corporation  organized  under  the  laws  of  Kentucky ; 
that  its  principal  office  was  in  that  State ;  that  on  the  Sun- 
day designated  in  the  indictment,  the  steam-boat  piloted  by 
the  appellant  started  from  the  city  of  Louisville,  Kentucky^ 
landed  at  the  city  of  Jeffersonville,  in  this  State,  thence  pro* 
ceeded  up  the  Ohio  river  to  Arctic  Springs  and  Fern  Grove, 
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in  Indiana^  and  then  returned  to  Louisville,  Kentucky, 
where  the  voyage  ended.  It  is  still  further  admitted  that 
the  boat  was  not  plying  as  a  ferry-boat  between  Louisville 
and  Jeffersonville  on  the  Sunday  named  in  the  indictment. 

The  case  is  before  us  upon  these  admitted  facts,  and  we 
are  required  to  declare  the  law  upon  those  facts. 

Virginia  gave  Indiana  jurisdiction  over  the  Ohio  river, 
and  what  Virginia  gave  Indiana  accepted.  Carlisle  v.  Staitj 
32  Ind.  55;  Sherlock  v.  Ailing^  44  Ind.  184.  So  far  as  it 
was  in  the  power  of  the  State  having  original  dominion  to 
cede  jurisdiction  it  did  confer  it  upon  Indiana,  and  the  au- 
thority conferred  by  Virginia  has  been  exercised  by  Indiana. 
Other  States  have  exercised  for  many  years  similar  jurisdic- 
tion under  grants  from  Virginia.  McFall  v.  Commonwealth , 
2  Mete.  (Ky.)  394.  The  older  authorities  are  all  to  the  effect 
that  one  State  may  punish  crimes  committed  upon  a  navi- 
gable stream,  and  near  the  line  of  the  State.  Carlisle  v.  Statty 
supra;  People  v.  TibbettSy  19  N.  Y.  523;  Parker  v.  Cutler, 
etc.,  Co.,  20  Me.  353;  Stougkton  v.  Stale,  5  Wis.  291 ;  With- 
ers V.  Buckley,  20  How.  84. 

In  comparatively  recent  decisions  of  the  Supreme  Court 
of  the  United  States  it  is  held  that  the  States  have  jurisdic- 
tion, of  no  narrow  extent,  over  navigable  streams  along  their 
respective  borders.  Willamette,  etc.,  Co.  v.  Hatch,  125  U. 
S.  1.  See  authorities  in  note  1,  Elliott  Roads  and  Streets, 
27.  Whether  the  recent  decisions  upon  the  subject  of  Fed- 
eral authority  in  matters  of  interstate  commerce  change  the 
rule  declared  by  the  earlier  decisions  is  a  question  it  is  not 
necessary  to  discuss,  for  no  question  of  interstate  commerce 
arises  in  this  case.  A  steam-boat  engaged  in  carrying  per- 
sons tq  pleasure  parties  from  point  to  point  within  the  State 
is  not  engaged  in  commerce  between  the  States.  As  the 
points  at  which  the  steam-boat,  of  which  the  appellant  was  the 
pilot,  received  passengers,  and  at  which  it  discharged  them, 
are  on  the  Indiana  shore,  there  was  no  interstate  commerce, 
and  the  case  falls  within  the  decisions  of  the  Supreme  Court 
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of  the  United  States,  which  declare  that  over  its  local  com- 
merce a  State  has  complete  and  exclusive  jurisdiction.  Sands 
V.  Manistee,  etc.,  Co.,  123  U.  S.  288.  We  hold  that  there 
was  jurisdiction  to  try  and  punish  offences  of  the  class  to 
which  that  charged  against  the  appellant  belongs. 

The  steamboat  on  which  the  appellant  was  employed  as  a 
pilot  was  engaged  in  carrying  passengers  to  and  from  pleas- 
ure parties.  This  is  an  admitted  fact,  for  the  word  "  picnic  " 
implies,  in  its  usual  and  broad  signification,  a  mere  pleasure 
party.  It  is  quite  clear  that  such  is  its  signification  in  this 
instance.  We  are  not,  therefore,  in  the  remotest  degree 
concerned  with  any  question  relative  to  the  lawfulness  of 
carrying  persons  to  religious  exercises,  on  charitable  missions, 
or  on  excursions  to  secure  pure  air  and  rest,  conducted  by 
persons  out  of  health  or  overworked,  or  by  persons  engaged 
in  any  work  of  necessity,  nor  are  we,  indeed,  concerned  with 
any  question  relative  to  the  carrying  of  persons  to  attend 
business  requiring  prompt  attention.  We  do  not  seek  any 
general  rule,  for  the  case  before  us  requires  of  us  a  decision 
upon  the  single  question  whether  it  is  lawful  to  carry  per- 
sons to  and  from  pleasure  parties  on  Sunday.  It  is  not,  in- 
deed, within  the  power  of  the  courts  to  lay  down  any  gen- 
eral rule  for  the  government  of  all  cases,  since,  to  a  very  great 
extent,  each  case  of  this  kind  must  depend  upon  its  own 
particular  facts.  A  case  takes  its  color  and  texture  from  the 
facts  of  the  particular  instance  and  not  from  generalities. 
Edgerton  v.  StaU,  67  Ind.  588. 

Our  statute  declares  that  any  person  over  fourt'Cen  years 
of  age  "found  *  *  at  common  labor,  or  engaged  in  his  usual 
avocation  (works  of  necessity  and  charity  only  excepted),'' 
on  Sunday,  "shall  be  fined  in  any  sum  not  more  than  ten 
nor  less  than  one  dollar.''  Section  2000,  R.  S.  1881.  We 
are  far  within  the  doctrine  asserted  by  the  decided  cases 
when  we  affirm  that  carrying  persons  for  pleasure  solely  is 
not  a  work  of  necessity  or  charity.  It  has  been  held  by 
some  of  the  courts  that  the  exception  contained  in  the  stat- 
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ute  can  not  be  enlarged  to  include  mere  matters  of  business. 
DavU  V.  Somerville,  128  Mass.  594  (35  Am.  R.  399) ;  Smith  v. 
Boston,  etc.,  Railroad,  120  Mass.  490.  Other  cases  somewhat 
modify  this  doctrine  and  assert  that  ordinary  business^  where 
there  is  no  urgency^  is  not  within  the  exception,  but  that 
the  business  in  a  particular  instance  may  be  of  such  a  pe- 
culiar character,  or  of  such  an  urgent  nature,  as  to  be  within 
the  exception.  Ungerickt  v.  StatCy  119  Ind.  379;  Western 
Union  Td.  Co.  v.  Yopst,  118  Ind.  248;  Western  Union  Tel. 
Go.  V.  Wilson,  108  Ind.  308;  Yonoski  v.  StaU,  79  Ind.  393; 
Rogers  V.  Western  Union  Tel.  Co.,  78  Ind.  169;  Turnery. 
State,  67  Ind.  595 ;  Wilkinson  v.  StaU,  59  Ind.  416  ;  Crocket 
V.  State,  33  Ind.  416 ;  Morris  v.  StaU,  31  Ind.  189 ;  Mc- 
Oatrick  v.  Wa^on,  4  Ohio  St.  566 ;  Hennei-sdorf  v.  StaU,  25 
Texas  A  pp.  597 ;  Dixon  v.  Staie,  76  Ala.  89 ;  Murrdy  v. 
Commonwealth,  24  Pa.  St.  270 ;  Troewert  v.  Decker,  51  Wis. 
46 ;  StaJU  v.  Goff,  20  Ark.  289.  Bat  the  appellant  can  get 
no  assistance  from  the  cases  which  thus  relax  and  liberalize 
the  rule  by  enlarging  the  exception,  for  carrying  persons  for 
their  own  pleasure  is  not  business  at  all,  much  less  is  it 
business  of  an  urgent  nature  demanding  prompt  action. 
The  most  liberal  courts  do  not  extend  the  rule  to  all  mat- 
ters of  business,  but  restrict  it  to  business  of  a  nature  rea- 
sonably requiring  prompt  action,  and  the  line  of  reasoning 
adopted  by  those  courts  very  clearly  shows  that  such  cases 
as  this  can  not  be  brought  within  the  statutory  exception. 
It  is  held  in  well  reasoned  cases  that  the  exception  can  not 
be  so  extended  as  to  include  mere  matters  of  convenience. 
Mueller  v.  Staie,  76  Ind.  310 ;  Bucher  v.  PiUhlmrg  R.  R.  Co., 
131  Mass.  156;  Commonwealth  v.  Johnston^  22  Pa.  St.  102; 
Allen  V.  Duffie,  43  Mich.  1  (38  Am.  R.  159).  It  is  very 
clear  to  us  that  under  the  law  as  declared  by  the  authori- 
ties to  which  we  have  referred,  the  exception  can  not  be  so 
enlarged  as  to  include  persons  who,  in  pursuing  their  usual 
vocation,  carry  pleasure  seekers  to  and  from  picnics.     Nor 


MAY  TERM,  1890.  135 

Behm  ttrnL  9.  The  German  Insurance  and  Savings  Institution  of  Quincj. 

do  we  doabt  that  this  conclusion  is  the  only  one  defensible 
on  principle. 

Judgment  affirmed. 

FUed  Sept  20, 1890. 


^■^^^^ 


No.  14,421. 

Behm  et  al.  v.  The  German  Insubance  and  Savings 

Institution  op  Quincy. 

Summons. — Foreign  Innunmee  Company, — Action  by  Agent  Agahut, —  When 
Must  be  BroughL — Service  Upon  Auditor  of  State, — Insufficiency  <^, — An  ac- 
tion was  brought  in  this  State  hy  residents  of  Indiana  against  an  in- 
surance company  having  its  habitation  in  Illinois,  for  the  alleged 
violation  of  a  contract  of  employment,  by  the  terms  of  which  the  plain- 
tifis  were  to  act  as  agents  of  the  defendant  corporation,  within  desig- 
nated territory,  for  a  certain  period.  Summons  was  duly  issued  against 
the  defendant  corporation,  but  served  on  the  auditor  of  state. 

Hdd,  that  sections  316,  3022  and  3023,  B.  S.  1881,  relate  to  foreign  cor- 
porations in  general,  and  have  no  application  to  such  corporations  as 
are  under  special  regulations. 

Hddj  also,  that  the  act  of  1883  (Elliott's  Supp.,  sections  993  and  994), 
authorizing  service  of  process  upon  the  auditor  of  state  relates  to 
actions  growing  out  of  business  such  as  an  insurance  company  is  au- 
thorized to  transact  after  compliance  with  the  conditions  imposed  by 
the  statute,  and  which  is  forbidden  until  such  compliance. 

Held,  also,  that  the  contract  in  controversy  has  no  connection  with  the 
ordinary  business  of  insurance,  but  is  preparatory  to  such  business, 
and  that  the  action  based  upon  it  is  controlled  by  the  rules  of  the  com- 
mon law,  and  could  only  be  maintained  in  a  forum  within  the  place  of 
the  company's  domicile. 

Same. — Senriee  on  Agent, —  When  Void, — A  statute  providing  for  the  service 
of  process  upon  any  agent  of  a  foreign  corporation  when  sued,  need  not 
contain  an  exception  as  to  actions  brought  against  it  by  its  agent  that 
process  shall  not  be  served  on  such  ag^nt,  to  render  such  service  void. 

Same. — Service  upon  Ayditor  of  Stale, —  When  Valid. — In  an  action  by  an 
agent  against  a  foreign  insurance  company,  the  summons  would  be 
properly  served  upon  the  auditor  of  state  if  the  cause  of  action  arose 
ont  of  any  business  transaction  within  the  purview  of  the  act  of  1883, 
otherwise  not. 

From  the  Marion  Superior  Court. 
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•  F.  M.  Finch  and  J.  A.  Fineh,  for  appellants. 

B.  Harrison,  W.  H.  H.  Miller  and  /.  B.  Elamy  for  ap- 
pellee. 

Bebkshibe,  C.  J.-* We  summarize  the  facts  in  this  case 
as  follows  :  As  its  name  indicates^  the  appellee  is  a  foreign 
corporation,  having  its  habitation  in  the  State  of  Illinois. 
The  appellants  are  residents  of  the  State  of  Indiana,  doing 
business  as  general  insurance  agents  in  the  city  of  Indianap- 
olis and  in  various  States  in  the  United  States,  and  have  been 
so  engaged  for  more  than  three  and  one-half  years.  On  the 
10th  day  of  April,  1885,  they  entered  into  a  contract  with 
the  appellee  by  which  they  became  its  agents  for  the  period 
of  five  years  from  said  date  for  the  State  of  Indiana  and 
other  States. 

The  appellants,  claiming  that  the  appellee  had  broken  its 
contract,  brought  suit  in  the  superior  court  of  Marion  county 
upon  said  contract. 

Summons  was  duly  issued  against  the  appellee,  but  was 
served  on  Bruce  Carr,  Esq.,  auditor  of  state  for  the  State  of 
Indiana. 

Afterwards,  at  special  term  in  said  court,  the  appellee  en- 
tered a  special  appearance  to  said  action,  and  moved  the 
court  to  set  aside  the  summons  and  the  service  thereof.  This 
motion  was  sustained  by  the  court,  and  from  the  judgment 
at  special  term  an  appeal  was  taken  to  general  term.  In  gen- 
eral term  the  judgment  at  special  term  was  affirmed,  and 
from  the  latter  judgment  this  appeal  is  prosecuted. 

The  only  error  assigned  questions  the  ruling  of  the  court 
in  setting  aside  the  process  and  the  service  thereof. 

Our  attention  has  been  directed  to  sections  993  and  994, 
Elliott's  Supp.  (Acts  of  1883),  and  sections  316,  3022  and 
3023,  R.  S.  1881. 

The  appellants  claim  that  section  316  excused  them  from 
having  the  process  served  upon  themselves  though  they  were 
still  the  agents  of  the  appellee. 


i 
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Sections  3022  and  3023  are  referred  to  by  the  appellee  to 
support  its  contention  that  the  business  mentioned  in  section 
993,  supra,  is  snch  as  is  intrusted  to  agents  after  the  com- 
pany has  placed  itself  in  a  condition  to  prosecute  the  busi* 
ness  of  insurance,  and  does  not  include  transactions  prelim- 
inary thereto. 

In  our  opinion  said  sections  31 6,  3022  and  3023  do  not 
enter  into  the  construction  to  be  given  to  the  act  of  1883. 
They  relate  to  foreign  corporations  in  general,  and  have  no 
application  to  such  corporations  as  are  under  special  regula- 
tions. 

For  many  years  foreign  insurance  companies  doing  busi- 
ness in  this  State  have  been  under  regulations  applicable  to 
such  companies,  but  to  no  other  corporations,  and  the  act  of 
1883  makes  full  and  ample  provision  therefor.  By  such 
special  provisions  insurance  companies  are  given  to  under- 
stand that  upon  complying  with  the  terms  and  conditions 
imposed  they  may  enter  the  State  and  carry  on  the  business 
of  insurance,  and  having  conformed  to  such  requirements, 
the  conditions  of  other  statutes  can  not  be  imposed.  That 
such  special  legislation  excepts  insurance  companies  from  the 
effect  of  other  statutes  upon  the  subject  of  foreign  corpora- 
tions doing  business  within  the  State  is  a  proposition  too  well 
settled  to  require  the  citation  of  authorities.  But  a  statute 
providing  for  the  service  of  process  upon  any  agent  of  a 
foreign  corporation  when  sued,  need  not  contain  an  exception 
as  to  actions  brought  against  it  by  its  agent  that  process  shall 
not  be  served  on  such  agent,  to  render  such  service  void. 

The  proposition  that  under  any  circumstances  the  defend- 
ant to  an  action  may  be  compelled  to  appear  and  answer,  or 
be  subjected  to  a  judgment  upon  a  default  upon  service  of 
process  upon  his  adversary,  is  so  out  of  line  with  all  of  our 
ideas  of  right,  and  the  mode  of  procedure  in  courts  of  jus- 
tice, that  we  can  not  for  a  moment  suppose  that  the  Legis- 
ture  ever  intended  to  authorize  such  a  proceeding.  It  is 
our  opinion,  therefore,  that  the  appellants  were  not  deprived 
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of  the  benefit  of  the  provision  in  the  act  of  1883,  authoriz- 
ing service  of  process  upon  the  auditor  of  state,  because  they 
happened  to  be  the  agents  of  the  appellee  when  they  insti- 
tuted their  action.  But  their  cause  of  action  did  not  arise 
out  of  any  business  transaction  within  the  purview  of  the 
statute. 

The  business  contemplated  is  such  as  an  insurance  com- 
pany "^is  authorized  to  transact  after  it  has  complied  with  the 
conditions  imposed  by  the  statute,  and  which  is  forbidden 
until  such  compliance. 

The  business  contemplated  is  that  of  insurance ;  that  is 
the  subject  to  which  the  statute  relates.  The  statute  com- 
templates  a  company  having  agents  in  the  State,  and  relates 
to  such  business  as  they  may  do  after  the  company  has  com- 
plied with  its  conditions.  A  compliance  with  the  require- 
ments of  the  statute,  and  the  appointment  of  agents,  are 
preliminary  conditions  to  the  business  contemplated. 

The  contract  sued  upon  is  not  a  contract  such  as  will  or- 
dinarily be  intrusted  to  a  mere  agent  of  the  company,  but 
one  ordinarily  executed  by  the  company  itself  through  its 
general  officers.  It  has  no  connection  with  the  ordinary 
business  of  insurance,  but  is  preparatory  to  such  business. 
This  contract  might  have  been  entered  into  in  the  State  of 
Illinois  or  elsewhere,  and  if  executed  in  Indiana  it  is  none 
the  less  a  valid  contract  because  of  the  act  of  1883.  The 
contract  is  an  ordinary  common  law  contract,  whereby  the 
appellants  agree  to  serve  the  appellee  in  a  particular  man- 
ner for  a  certain  compensation.  We  think  the  action  is 
controlled  by  the  rules  of  the  common  law,  and  could  only 
be  maintained  in  a  forum  within  the  place  of  the  appellee's 
domicile. 

There  was  no  error  in  the  ruling  and  judgment  of  the 
court  below. 

Judgment  affirmed,  with  costs. 

Filed  Sept  20, 1890. 
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No.  14,321.  !«.   ijn^ 
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188    607 
CoNYKTANCE. — ExpeeUmcy. — Sale  qf  by  Heir, —  When  not  EnforoeabU  Against  j^   |^ 

AfieT'Aequired  Estate, — A  conveyance  by  an  heir,  without  coYenants  of  139  668 

warranty,  of  his  expectant  interest  in  land  owned  by  and  in  the  posses-  125  180| 

sion  of  the  parent  at  the  time  of  the  conveyance,  will  not  be  enforced  1^    86|. 

against  the  heir  after  he  inherits  the  title,  unless  it  be  shown  that  the         125       lagf 

transaction  was  perfectly  fair,  that  the  purchase-money  paid  was  the         ^ 

lull  and  fair  market  value  of  the  property  at  tlie  time  of  the  purchase, 
and  that  the  ancestor  was  informed  of  the  conveyance  and  acquiesced 
therein. 
flAMX. — FUading. — Orose-ComplainL — Intuficieney  of, — In  an  action  by  the 
heirs  for  partition  and  to  quiet  title,  a  cross-complaint  by  such  grantee 
against  his  co-defendant,  the  grantor,  which  alleges  that  the  sale  was 
made  in  good  faith  and  for  the  full  value  of  the  expectant  estate,  but 
faib  to  allege  the  facts  showing  the  amount  and  value  of  the  estate  pur- 
chased and  the  amount  of  the  purchase- money  paid,  and  that  such  pur- 
chase-money was  the  fair  market  value  of  the  property  at  the  time  of 
the  purchase,  and  that  the  conveyance  was  made  known  to  the  ancestor, 
and  that  he  acquiesced  therein,  is  bad. 

From  the  Posey  Circuit  Court. 

W.  Loudon  and  F.  P.  Leonard^  for  appellant. 
6.  F.  MenzieSy  for  appellee. 

Olds,  J. — Thomas  McClure,  Jane  W.  McClure,  John 
Wilson,  and  others,  filed  their  petition  in  the  Posey  Circuit 
Court  against  George  Danley,  Mary  E.  Pool,  Joseph  Mc- 
Clure, the  appellant,  and  Antony  Raben,  the  appellee,  and 
others,  praying  for  the  partition  of  certain  lands  situate  in 
said  Posey  county,  Indiana,  and  for  the  quieting  of  the  title 
thereto,  as  against  certain  parties. 

In  said  proceedings  the  appellee,  Antony  Raben,  filed  his 
amended  cross-complaint  against  the  appellant,  Joseph  Mc« 
Clare,  which  cross-complaint  is  as  follows : 

''  Antony  Raben,  one  of  the  defendants  in  the  above  enti- 
tled cause,  for  amended  cross-complaint  against  his  co-defend- 
ant, Joseph  McClure,  says  that,  heretofore,  to  wit,  on  the 
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30th  day  of  March,  1853^  Leah  McClure,  the  mother  of  said 
Joseph  McClure,  was  a  widow,  and  was  the  owner  in  fee 
simple,  and  in  possession,  of  all  the  lands  described  in  the 
complaint  in  this  action,  and  in  the  deed  hereinafter  men-* 
tioned. 

*'  That  on  the  date  aforesaid  said  Leah  McClure  was  a  per- 
son of  unsound  mind,  incapable  of  managing  her  own  estate, 
and  that  she  so  continued  without  a  lucid  interval  until  her 
death,  on  the  10th  day  of  March,  1886 ;  that  she  died  in 
said  State  and  county  intestate,  leaving,  as  her  only  heirs  at 
law,  the  said  Joseph  McClure,  and  six  other  persons,  whose 
names  are  unknown  ;  that  on  the  date  first  mentioned,  the 
30th  day  of  March,  1853,  the  said  Joseph  McClure,  at  that 
time  over  twenty-one  years  of  age,  as  an  expectant  heir  of 
his  mother,  the  said  Leah  McClure,  by  his  deed  of  bargain 
and  sale,  a  copy  of  which,  marked  'A,'  is  filed  herewith  as  a 
part  of  this  amended  cross-complaint,  sold  and  assigned  to 
one  Samuel  D.  McReynolds  his  expectant  interest  in  the 
lands  therein  described,  as  heir  at  law  of  said  Leah  McClure; 
that  the  said  Joseph  McClure  received  from  the  said  Mc- 
Reynolds  the  full  value  of  his  said  expectant  interest,  and 
the  contract  by  which  the  said  Joseph  McClure  sold  and  as- 
signed his  said  expectant  interest  was  bona  fide  and  without 
any  fraud  practised  upon  the  said  Leah  McClure  or  the  said 
Joseph  McClure ;  that  afterwards,  to  wit,  on  the  15th  4^7 
of  June,  1863,  the  said  McBeynolds  sold  and  conveyed  to 
said  Raben  the  interest  in  said  lands  sold  and  assigned  to 
him  by  the  said  Joseph  McClure ;  that  said  Joseph  McClure 
claims  to  be  the  owner  in  fee  simple  of  one  undivided  full 
seventh  part  in  value  of  said  lands  as  one  of  the  heirs  at  law 
of  said  Leah  McClure,  and  adversely  to  the  interest  of  said 
Baben,  thereby  casting  a  cloud  upon  his,  the  said  Raben's, 
title  to  one-seventh  part  in  value  of  said  lands.  Wherefore 
said  Raben  prays  for  judgment  against  Joseph  McClure  to 
quiet  the  title  of  said  Raben  to  an  undivided  one-seventh  in 
value  of  said  lands,  and  inhibiting  said  Joseph  McClure,  or 
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those  claiming  under  him,  from  setting  up  any  right  or  title 
to  and  into  any  of  said  lands  as  an  heir  at  law  of  said  Leah 
McClure,  adverse  to  the  title  of  said  Raben,  and  for  all 
proper  relief." 

**  Exhibit  A/'  deed :  ''  This  indenture  witnesseth  that 
Joseph  McClure,  of  Posey  county,  Indiana,  in  consideration 
of  three  hundred  dollars  to  him  paid  by  Samuel  D.  McRey- 
nolds,  of  the  same  place,  the  receipt  whereof  is  hereby  ac- 
knowledged, does  hereby  grant,  bargain,  sell  and  convey  to 
the  said  McReynolds,  his  heirs  and  assigns  forever,  the  fol- 
lowing real  estate  in  Posey  county  and  State  of  Indiana,  and 
described  as  follows,  to  wit." 

Here  follows  a  description  of  the  land,  being  the  same  de- 
scribed in  the  petition  :  '^  Or  all  the  estate,  right  and  title 
that  the  said  McClure  may  have  in  and  to  the  same  at  the 
death  of  his  mother,  the  widow  of  John  McClure,  deceased, 
as  one  of  her  heirs  at  law,  together  with  all  the  privileges 
and  appurtenances  to  the  same  belonging,  to  have  and  to 
hold  the  same  to  the  said  Samuel  D.  McKeynolds,  his  heirs 
and  assigns  forever.  In  testimony  whereof  the  said  Joseph 
McClure  has  hereunto  set  his  hand  and  seal  this  30th  day 
of  March,  1853.  Joseph  McClure." 

Said  deed  was  duly  acknowledged  and  recorded. 

To  this  amended  cross-complaint  the  appellant  filed  a 
general  demurrer. 

The  court  overruled  the  demurrer  to  said  amended  cross- 
complaint,  and  appellant  reserved  exceptions,  and  failing  to 
answer  the  amended  cross-complaint,  judgment  was  pro- 
nounced against  him  in  accordance  with  the  prayer  of  the 
same. 

The  only  error  assigned  is  the  overruling  of  the  appel- 
lant's demurrer  to  the  amended  cross-complaint  of  the  appel- 
lee, Antony  Kaben. 

The  question  presented  is  as  to  whether  or  not  the  sale 
and  conveyance  by  Joseph  McClure  of  his  expectant  interest 
in  the  real  estate  owned  in  fee  simple  by  his  mother,  and  of 
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which  she  was  in  possession  at  the  time  of  the  sale,  is  valid 
either  in  law  or  in  equity  so  as  to  pass  the  title  thereto  to  his 
grantee  on  Joseph's  survival  of  his  mother. 

The  broad  question  is  presented  as  to  whether  a  child,  dur- 
ing the  lifetime  of  his  father  or  mother,  can  make  a  valid  . 
sale  and  transfer  of  an  expectant  interest  in  the  real  estate  at 
the  time  owned  and  in  the  possession  of  the  parent,  as  in 
this  case.  It  is  conceded  that  the  deed  in  this  case  contains 
no  covenants  of  warranty  by  which  an  afler-acquired  title 
would  pass  to  the  grantee,  but  it  is  contended  on  behalf  of 
the  appellee  that  the  cross-complaint  shows  the  sale  to  have 
been  made  in  good  faith  and  for  a  valuable  consideration,  and 
without  fraud,  and  that  it  is  valid  in  equity,  and  that  the 
grantee  is  entitled  to  have  it  specifically  enforced  on  the  es- 
tate vesting  in  the  grantor.  In  this  contention  of  the  appel- 
lee we  can  not  concur. 

It  is  a  general  rule  that  a  sale,  in  the  absence  of  property, 
conveys  no  title.  There  must  be  something  to  sell  or  else 
there  can  be  no  sale.  It  is  conceded  that  the  rule  which  ap- 
plies in  case  of  a  deed  of  general  warranty,  whereby  the 
heir  would  be  barred  from  setting  up  a  subsequently  ac- 
quired title,does  not  apply,  and  applying  the  rule  applicable 
to  quitclaim  deeds,  and  treating  the  conveyance  in  this  case 
as  such,  the  heir  is  not  estopped  from  setting  up  the  subse- 
quently acquired  title.  In  the  case  of  Bryan  v.  Ulandj  101 
Ind.  477,  it  is  said  by  the  court  that  '^A  quitclaim  deed  is 
effectual  to  pass  the  estate  which  the  grantor  has  at  the  time 
it  is  made,  and  no  more ;  it  does  not  estop  him  from  assert- 
ing an  after-acquired  interest,'^  and  this  doctrine  is  so  well 
settled  that  we  need  not  cite  other  authorities.  But  it  is 
contended  that  the  specific  interest  contracted  for  by  the 
grantee  in  this  case  and  intended  to  be  sold  by  Joseph  Mo- 
Clure,  the  grantor,  was  his  expectant  interest,  that  which  he 
would  inherit  in  case  she  died  intestate  and  he  survived  her, 
and  that  such  a  sale,  when  made  in  good  faith,  and  in  the 
absence  of  fraud  and  for  full  value,  as  averred  in  the  cross- 
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complaint,  is  valid  in  equity  and  may  be  enforced  against 
the  heir  after  he  inherits  the  title,  should  he  inherit  as  in 
this  case,  and  we  concede  that  some  authorities  can  be  found 
in  support  of  such  a  doctrine,  but  as  we  view  them  they  are 
based  upon  a  very  narrow  foundation,  as  it  is  almost  uni- 
versally held'  that,  even  in  the  absence  of  fraud,  the  heir 
may  tender  back  the  consideration  paid  and  rescind  the  con- 
tract, though  he  be  of  full  age  when  the  sale  and  contract  or 
deed  is  made,  and  that  the  burden  is  upon  the  purchaser  to 
show  that  the  sale  was  in  good  faith  and  that  no  fraud  was 
practised  upon  either  the  heir  or  the  ancestor,  and  that  full 
value  was  paid,  and  an  inadequate  consideration  alone  will  de- 
feat an  enforcement  of  the  contract ;  on  the  other  hand,  there 
are  numerous  authorities  which  hold  that  such  a  sale  gives 
no  right  to  any  subsequently  acquired  interest. 

The  case  of  Alvea  v.  Schlesinger,  81  Ky.  290,  is  a  case 
directly  in  point.  In  that  case  the  court  says :  ^'  By  the 
terms  of  a  written  contract,  dated  in  1878,  Samuel  J.  Alves 
undertook,  for  a  valuable  consideration,  to  sell  and  convey 
to  his  sister,  appellant,  Augusta  Posey,  all  the  right,  title ' 
and  interest  he  then  had  or  might  thereafter  acquire  by  gift, 
devise,  or  descent  from  his  mother,  Mrs.  Augusta  Alves,  in 
the  land  in  controversy,  and  furthermore,  agreed  to  execute 
and  deliver  to  Mrs.  Posey  all  necessary  and  proper  deeds  to 
perfect  the  title  to  the  land  whenever  it  could  be  done,  or  his 
interest  in  the  property  might  be  determined.  When  the 
attempted  sale  and  conveyance  was  made  by  Samuel  J.  Alves 
to  appellant,  Mrs.  Alves  was  alive,  and  held  the  fee  simple 
title  to  the  land,  and  he  then  had  no  right  or  interest  therein, 

*  legal  or  equitable,  vested  or  contingent.  In  fact  what  he  sold 
and  undertook  or  agreed  to  convey,  had  neither  actual  nor 

.  potential  existence.    And  as  the  existence  of  the  thing  sold, 
;  or  the  subject-matter  of  the  contract,  is  essential  to  the 

*  validity  of  a  sale,  of  course  the  attempted  sale  to  appellant 
in  this  instance  did  not  prejudice  appellee,  who  was  a  cred- 
itor, or  prevent  the  levy  and  sale  of  the  interest  of  Samuel  J. 
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Alves  in  the  land  after  the  death  of  Mrs.  Alves^  when,  for 
the  first  time,  it  had  an  existence/'  ' 

The  identical  question  involved  in  this  case  was  decided 
by  the  Supreme  Court  of  Ohio  in  the  case  of  Sort  v. 
Crveggj  32  Ohio  St.  502,  and  it  was  held  that  the  con- 
veyance by  a  son  of  his  expectancy  in  land  owned  by  his 
father,  which  would  descend  to  him  if  he  survived  his  father, 
and  the  latter  should  die  intestate  owning  the  same,  is  the 
conveyance  of  a  naked  possibility,  not  coupled  with  an  in- 
terest, and  passes  no  estate  or  interest  in  the  land  ]  that  such 
a  conveyance  does  not  operate  to  defeat  the  grantor's  title 
afterwards  acquired  by  descent,  except  by  way  of  legal,  or 
equitable  estoppel,  and  that  if  such  conveyance  contains  no 
covenants  of  warranty  or  recitals,  and  there  are  no  acts  of 
the  grantor  amounting  to  an  equitable  estoppel,  he  is  not  es- 
topped from  asserting  an  after-acquired  title.  In  that  case 
it  is  said  by  the  court : 

'^  In  the  deed  before  us,  as  there  are  no  covenants  of  war- 
ranty, nor  any  recitals  of  fact  that  he  had  any  title,  or  any 
'  right  to  make  the  conveyance,  there  is  nothing  that  would 
estop  the  grantor,  either  in  law  or  in  equity,  from  setting  up 
an  after-acquired  title,  where,  as  in  this  case,  there  is  no  pos- 
session  under  the  deed,  and  no  charge  of  fraud  in  the  trans- 
V(^(KAoJ        action."     See  Boynton  v.  Hubbard,  lyL  112. 

Indeed,  many  of  the  authorities,  which  assert  that  such 
conveyances  may  be  upheld  and  enforced  by  courts  of  equity, 
declare  that  the  onus  is  upon  the  purchaser  to  show  that  the 
transaction  was  a  bona  fide  one,  and  based  upon  a  full  con- 
sideration, and  that  the  ancestor  from  whom  the  estate  is  ex- 
pected was  informed  of  and  acquiesced  in  the  sale,  and  that 
inadequacy  of  consideration  alone  is  sufficient  to  avoid  the 
contract.  Even  the  enforcement  of  them,  under  such  circum- 
stances, is  regarded  of  doubtful  propriety. 

Story,  in  his  work  on  Equity,  1  Story  Eq.  Jurisprudence 
(13th  ed.),  section  328,  says  :  ^*  Let  us  now  pass  to  the  con- 
sideration of  the  third  class  of  constructive  frauds,  combin* 
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ing  in  some  degree  the  ingredients  of  the  others,  but  prohibited 
mainly  because  they  unoonscientiously  compromit  or  in« 
juriously  affect  the  privat-e  rights,  interests,  or  duties  of  the 
parties  themselves,  or  operate  substantially  as  frauds  upon  the 
private  rights,intere8t8,duties,  or  intentions  of  third  persons/' 
Again  it  is  said,  section  333 :  ^'  But  the  great  class  of  cases 
in  which  relief  is  granted  under  this  third  head  of  construct- 
ive fraud  is  that  where  the  contract  or  other  act  is  substan- 
tially a  fraud  upon  the  rights,  interests,  duties,  or  intentions 
of  third  persons.  And  here  the  general  rule  is,  that  partic- 
ular persons  in  contracts  and  other  acts  shall  not  only  transact 
bona  fide  between  themselves,  but  shall  not  transact  mala 
fide  in  respect  to  other  persons  who  stand  in  such  a  relation 
to  either  as  to  be  affected  by  the  contract  or  the  consequences 
of  it.  And  as  the  rest  of  mankind  besides  the  parties  con- 
tracting are  concerned,  the  rule  is  properly  said  to  be  gov- 
erned by  public  utility.  (Section  334.)  It  is  upon  this  ground 
that  relief  has  been  constantly  granted  in  what  are  called 
catching  bargains  with  heirs,  reversioners  and  expectants 
during  the  life  of  their  parents  or  other  ancestors.  Many 
and  indeed  most  of  these  cases  (as  has  been  pointedly  re- 
marked by  Lord  Hardwicke)  '  have  been  mixed  cases,  com- 
pounded of  almost  every  species  of  fraud,  there  being  some- 
times proof  of  actual  fraud,  which  is  always  decisive.  There 
is  always  fraud  presumed  or  inferred  from  the  circumstances 
or  conditions  of  the  parties  contracting,  from  weakness  on 
one  side  and  usury  on  the  other,  or  extortion  or  advantage 
taken  of  that  weakness.  There  has  always  been  an  appear- 
ance of  fraud  from  the  nature  of  the  bargain,  even  if  there 
be  no  proof  of  any  circumvention,  but  merely  from  intrinsic 
UDconscionableness  of  the  bargain.  In  most  of  these  cases 
have  concurred  deceit  and  illusion  on  other  persons  not 
privy  to  the  fraudulent  agreement.  The  &ther,  ancestor,  or 
relation  from  whom  was  the  expectation  of  the  estate  has 
been  kept  in  the  dark.  The  heir  or  expectant  has  been  kept 
Vol.  126.— 10 
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from  disclosing  his  circamstances  and  from  refiorting  to  them 
for  advice,  which  might  have  tended  to  his  relief  and  also  to 
reformation.  This  misleads  the  ancestor  who  has  been  se- 
duced to  leave  his  estate  not  to  his  heir  or  family,  but  to  a 
set  of  artful  persons  who  have  divided  the  spoil  before* 
hand."'  See,  also,  sections  335,  836.  It  is  laid  down  as  a 
rule  that  ^^  It  will  be  sufficient  to  make  the  purchase  unim- 
peachable, if  a  fair  price  or  the  fair  market  price  be  given 
therefor  at  the  time  of  the  dealing.^'    Section  336. 

In  treating  of  this  subject  Pomeroy,  in  his  work  on  Equity 
Jurisprudence,  vol.  2,  pp.  473  and  474,  section  953,  says : 
^*  Equity,  therefore,  treats  such  dealings  with  expectant  in* 
terests  as  a  possible  fraud  upon  the  heirs  and  reversioners 
who  are  immediate  parties  to  the  transaction,  and  as  a  virtual 
fraud  upon  their  ancestors,  life-tenants,  and  other  present 
owners.''  And  it  is  further  said  :  "  But  in  every  such  con- 
veyance or  contract  with  an  heir,  reversioner,  or  expectant,  a 
presumption  of  invalidity  arises  from  the  transaction  itself, 
and  the  burden  of  proof  rests  upon  the  purchaser  or  other 
party  claiming  the  benefit  of  the  contract,  to  show  affirm- 
atively its  perfect  fairness,  and  that  a  full  and  adequate  con- 
sideration was  paid — that  is,  the  fair  market  value  of  the 
property,  and  not  necessarily  the  value  as  shown  by  the  life- 
tables."  The  same  rule  is  applied  to  this  class  of  cases 
whether  the  grantor  be  an  infant  or  an  adult. 

From  the  rule  as  laid  down  by  Story  and  Pomeroy,  and 
which  we  have  quoted,  it  will  be  seen  that  such  contracts  are 
looked  upon  with  suspicion,  and  that  they  are  presumed 
fraudulent  and  will  not  be  enforced  except  it  be  clearly  made 
to  appear  to  be  a  perfectly  fair  transaction,  and  that  the  ac- 
tu^l^fuU  and  fair  market  value  was  paid  for  the  property, 
and,  indeed,  before  such  a  sale  will  be  enforced,  we  think 
it  also  within  the  rule,  and  necessarv  to  the  enforcement  of 
such  a  contract,to  allege  and  prove  that  such  contract  and 
sale  were  made  known  to  the  ancestor  or  person  from  whom 
the  estate  is  expected,  and  he  put  in  full  possession  of  the 
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facts  concerning  such  transaction,  and  his  consent  obtained 
to  such  contract,  sale  or  conveyance ;  that  if  not  made  known 
to  him  it  operates  as  a  fraud  upon  him.  We  regard  such 
oontraots  and  conveyances  against  public  policy.  The  grantor 
at  the  time  has  no  property  or  interest  in  the  property  of 
his  father  or  ancestor  which  he  can  sell  or  convey,  and  none 
which  th^  grantee  can  purchase.  It  is  a  mere  gambling  con* 
tract;  it  is  wagering  that  the  son  or  heir  will  survive  the 
father  or  ancestor,  and  that  the  latter  will  not  dispose  of  the 
property  and  will  die  intestate,  whereby  the  grantor  will  at 
some  time  in  the  future  inherit  an  interest  which  he  can 
then  convey.  It  operates  as  a  fraud  upon  the  ancestor  and 
divests  his  bounty  from  the  heir  to  It  stranger.  It  encour* 
ages  extravagance,  prodigality  and  vice  on  behalf  of  the 
heir^  and  in  some  instances  might  create  an  anxiety  on  the 
part  of  an  avaricious  or  vicious  purchaser  for  the  death  of 
the  ancestor. 

We  are  not  prepared  to  say  that  some  case  might  not  arise 
in  which  it  would  be  inequitable  not  to  enforce  a  contract 
made  with  an  heir  for  his  future  prospective  inheritance  in 
the  estate  of  his  ancestor,  but  we  do  not  think  the  facts  al- 
leged in  the  cross-complaint  present  a  case  entitling  the 
cross-complainant  to  relief.  It  must,  at  least,  be  necessary 
in  such  a  pleading  to  allege  the  facts  showing  the  amount 
and  value  of  the  estate  purchased,  and  the  amount  of  the 
purchase-money  paid,  and  that  such  purchase-money  was 
the  full  and  fair  market  value  of  the  property  at  the  time  of 
the  purchase ;  the  cross-complaint  is  defective  in  that  re- 
spect. We  think  it  further  necessary  to  the  validity  of  such 
conveyance  that  it  was  made  known  to,  and  that  the  ancestor 
acquiesced  in  such  sale  and  conveyance. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  sustain  the  demurrer  to  the  cross-complaint,  and  for  ftir- 
iher  proceedings  in  accordance  with  this  opinion. 

Filed  Sept  20, 1890. 
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Sepabat£  Opinion. 

Elliott^  J. — I  concar  in  tbie  oooclnsion  that  the  cross* 
complaint  is  bad^  but  I  do  not  fully  assent  to  some  of  the 
propositions  stated  by  the  court,  nor  to  all  of  the  reasoning 
of  the  opinion.  In  my  judgment  an  heir  apparent  may  con- 
vey an  estate  in  expectancy,  but,  in  order  to  enforce  the  con- 
veyance, the  purchaser  must  show  good  faith,  and  that  he 
paid  the  fair  value  of  the  property  conveyed.  It  is  not  enough 
to  show  that  he  paid  the  value  of  the  estate  considered  as  an 
estate  in  expectancy,  but  he  must  show  that  he  paid  the  value 
of  the  property  without  reference  to  the  uncertainty  of  the 
estate  ever  vesting.  In  other  words,  he  must  show  that  he 
paid  the  full  value  of  the  property,  estimated  as  if  the  estate 
were  absolute  and  fully  vested,  and  without  regard  to  any 
hazard  resulting  from  the  uncertain  nature  of  the  expectant 
estate.  It  is  the  value  of  the  property  and  not  the  value 
of  the  expectant  estate  which  the  purchaser  must  pay.  I 
think,  too,  that  this  rule  applies  where  there  is  a  warranty 
deed,  or  where  the  estate  conveyed  is  specifically  described, 
but  that  it  does  not  apply  where  there  is  nothing  more  than 
a  mere  quitclaim  deed. 

It  seems  to  me  that  the  requirement  of  the  law  that  the 
full  value  of  the  property  shall  be  paid  is  a  check  so  full 
and  strong  as  to  prevent  fraud,  and  that  an  heir  who  se- 
cures the  full  worth  of  the  property,  valued  as  an  absolute 
and  vested  estate,  can  not  avoid  his  conveyance^  made  when 
he  was  an  heir  presumptive. 

Filed  Sept  20, 1890. 
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No.  16,776. 

Pbettyman  v.  Prettyman.  iss   80 


BiTOSCB.— .BnidefiM  o/  RauU^.^FaUure  of  Broqf.'SuUfUonf  BeqmrminL— 
The  statute  declaring  that  the  bona  fide  residence  of  the  petitioner,  in  a 
divorce  proceeding,  shall  be  proved  bj  at  least  two  witnesses  who  are  resi- 
dent freeholders  and  householders  of  the  State,  is  mandatory,  and  can  not 
be  satisfied  or  set  aside  by  a  tacit  agreement  or  admission  of  the  defendant 
nor  in  any  other  manner.  There  must  be  actual  proof  to  the  satisfaction 
of  the  court  by  witnesses  possessing  the  statutory  qualifications.  A  tacit 
agreement  and  admission,  at  the  trial,  by  the  defendant's  counsel,  that 
the  plaintifi*  had  been  a  resident  of  the  State  for  the  requisite  period 
does  not  cure  the  defect  in  the  proof. 

From  the  Starke  Circuit  Court. 

A.  J.  Otmldf  J.  W.  Nichols  and  H.  i2.  Robbins^  for  appellant. 
O.  W.  BeeTnan,  for  appellee. 

Mitchell^  J. — ^This  is  an  appeal  from  a  decree  of  divorce 
pronouDoed  by  the  Starke  Circuit  Court  upon  the  petition 
of  Wingate  Prettyman  against  Arrena  Prettyman^  on  the 
alleged  ground  of  cruel  treatment. 

The  complaint  is  assailed  in  this  court  as  being  insufficient^ 
but  as  it  was  not  questioned  in  the  court  below^it  is  enough, 
to  say  that  with  the  affidavit  relating  to  the  residence  of  the 
plaintiff  attached  we  should  not  disturb  the  decree  on  account 
of  any  defect  in  the  complaint.  Taking  the  complaint  and 
the  affidavit  together^  it  appears  on  the  face  of  the  record 
that  the  court  had  jurisdiction.  It  is  good  after  the  finding 
and  decree. 

The  evidence  is  in  the  record^  but  it  does  not  appear  there- 
from that  the  residence  of  the  petitioner  was  proved  by  at 
least  two  witnesses  who  were  resident  freeholders  and  house* 
holders  of  the  State. 

An  amended  bill  of  exceptions  contains  the  following  re- 
cital : 

''  Upon  the  trial,  when  the  residence  of  the  plaintiff  was 
proposed  to  be  shown  by  the  proper  evidence,  it  was  tacitly 
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agreed  and  admitted  by  the  defendant's  counsel  that  the 
plaintiff  had  been  a  resident  of  Starke  county,  Indiana^  for 
more  than  two  years/' 

This  is  all  that  appears  upon  the  subject  of  the  petitioner's 
residence  in  the  evidence. 

In  Powell  V.  Powell,  53  Ind.  513^  it  is  held  that  the  resi- 
dence of  the  petitioner  in  the  State  and  county  for  the  re- 
quired length  of  time  is  a  jurisdictional  fact^  which  ought  to 
be  averred  in  the  petition^  and  which  must  be  proved  to  the 
satisfaction  of  the  court  trying  the  cause  by  at  least  two  wit- 
nesses who  are  resident  freeholders  and  householders  of  the 
State^  before  the  court  will  have  any  power  or  authority  to 
decree  the  divorce.     Maxwell  v.  Maxwell,  63  Ind.  363. 

The  statute,  in  express  terms,  declares  that  the  bona  fide 
residence  of  the  petitioner  shall  be  proved  by  at  least  two 
witnesses  who  are  resident  freeholders  and  householders  of 
the  State. 

A  mandatory  provision  of  the  statute,  which  requires 
proof  by  witnesses  who  possess  special  qualifications,  can 
not  be  satisfied  or  set  aside  by  a  tacit  agreement  or  admission 
of  the  defendant,  nor  in  any  other  manner.  There  must  be 
actual  proof  to  the  satisfaction  of  the  court  by  witnesses  pos- 
sessing the  statutory  qualifications.  This  is  the  positive  re- 
quirement of  a  statute  which  was  enacted  to  prevent  non- 
residents of  the  State,  over  whose  marital  status  our  courts  can 
acquire  no  jurisdiction,  from  obtaining  fraudulent  divorces. 

In  every  divorce  suit  the  State,  for  the  enforcement  of  its 
policy  concerning  the  marital  relation,  constitutes  the  third 
party,  and  no  admission  can  be  made  by  the  other  parties 
which  will  affect  the  public  interest. 

It  is  claimed  that  the  evidence  is  not  sufiicient  in  respect 
to  the  substantive  grounds  of  divorce  relied  upon,  but  as  the 
decree  must  be  reversed  we  express  no  opinion  upon  that 
feature  of  the  case. 

Judgment  reversed,  with  costs. 

Filed  Sept.  23,  1890. 
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No.  14,359. 
SiNQLETON  V.  O'BlENIS   ET  AL. 

AcnON. — By  Amgnu  of  Claim, —  Venae, — /Sifattite  Cbfutrued.-*-Section  312, 
B.  S.  1881,  providing  that  "  any  action  brought  by  the  assignee  of  a 
claim  arising  oat  of  contract,  whether  assigned  in  writing  or  bj  de- 
liyeiy,  shall  be  commenced  in  the  conntj  where  one  or  more  of  the 
parties  immediatelj  liable  to  judgment  and  execution  reside,"  has  no 
application  in  a  case  where  the  action  is  in  rem  and  the  party  immedi* 
atelj  liable  is  a  non-resident. 

fiuoL — PoaHes  to, — EquitahU  AsngnmenL — Statute  C<m8brfted. — Section  37% 
B.  S.  1881,  providing  that  *^  When  any  action  is  brought  by  the  assignee 
of  a  claim  arising  out  of  contract,  and  not  assigned  by  endorsement  in 
writing,  the  assignor  shall  be  made  a  defendant,  to  answer  as  to  the  as- 
signment or  his  interest  in  the  subject  of  the  action,"  must  be  construed 
with  sections  251  and  269,  B.  8.  1881,  providing  respectively  that 
^  Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  in* 
tereat,"  and  "  Those  united  in  interest  must  be  joined  as  plaintiffs  or 
defendants."  The  section  has  no  application  in  a  case  where  the 
obligee,  who  has  assigned  an  interest  in  the  clai^,  is  urging  the  assign* 
ment.  In  such  case  the  assignor  and  assignee  are  proper  party  plain* 
tifl^  and  the  obligor  will  be  as  fully  protected  by  the  judgment  of  the 
court  as  though  the  obligee  was  a  party  defendant. 

PUBADINO. — Demurrer, — Jurisdiction, —  Waiver, — Where  a  defendant  ap- 
pears and  demurs  to  a  complaint  he  waives  all  question  as  to  the  court's 
jurisdiction  over  his  person. 

Samx. —  Variance, — Effect  of, — A  variance  between  a  copy  of  a  contract 
filed  as  an  exhibit  and  the  complaint,  will  be  disregarded  on  appeal.  As 
the  variance  could  have  been  avoided  by  amendment  at  the  trial,  the 
amendment  will  be  presumed  to  have  been  made. 

&AMX. — Beat  Eetate  AgenL — Action  for  Commission,— ABegaOon  of  Pefform- 
anee  of  Contract —  When  not  Necessary. — Where  an  agent  contracted  to  sell 
certain  real  estate  on  commission  within  a  certain  time,  and  the  owner 
reserved  the  right  of  making  a  sale  in  the  meantime,  but  in  case  he  did 
so  the  agent  was  to  receive  the  same  fee  as  if  he  had  effected  a  sale,  and 
a  sale  was  made  by  the  owner  within  seventeen  days  after  the  contract 
was  made,  the  agent,  in  order  to  recover  on  his  contract,  was  not  required 
to  allege  performance  on  his  part. 

6AM^—AUegaiion  that  Claim  is  Due  and  Unpaid. —  When  not  Required, — In 
such  case  it  appearing,  taking  the  pleading  as  a  whole,  that  the  claim 
was  due  and  unpaid,  the  plaintiff  was  not  required  to  allege  in  express 
terms  that  fact. 
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From  the  Starke  Circuit  Court. 
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O.  A.  8ooU  and  J.  W,  Niehola,  for  appellant. 
A.  L  Oovid  and  G,  A,  Murphy ^  for  appellees. 

Bebkshibe^  C.  J. — This  action  rests  upon  a  written  obliga- 
tion^ executed  bj  the  appellant  to  the  appellee  CVBIenis,  a 
one-half  interest  in  which  he  transferred  by  an  equitable  as- 
signment to  his  co-appellee  Prettyman. 

The  appellant  addressed  a  demurrer^  assigning  several 
causes^  to  the  complaint,  and  the  court  having  overruled  the 
same  he  reserved  an  exception^  and  upon  proof  made,  the 
court  rendered  judgment  for  the  appellees. 

The  first  objection  urged  against  the  complaint  is  based 
upon  the  last  clause  of  section  312,  R.  S.  1881,  which  reads : 
'^  But  any  action  brought  by  the  assignee  of  a  claim  arising 
out  of  contract,  whether  assigned  in  writing  or  by  delivery, 
shall  be  commenced  in  the  county  where  one  or  more  of  the 
parties  immediately  liable  to  judgment  and  execution  reside, 
and  not  elsewhere.^' 

This  provision  of  the  statute  has  no  application  in  a  case 
like  the  present,  where  the  action  is  in  rem,  and  the  party 
immediately  liable  is  a  non-resident. 

Antecedent  to  this  statute  an  evil  existed  which  it  was  in- 
tended to  remedy. 

It  often  occurred  that  the  holder  of  a  claim  arising  out  of 
contract,  residing  in  a  different  county  in  the  State  from  the 
one  in  which  the  person  against  whom  the  claim  was  asserted 
resided,  because  of  convenience  to  himself,  or  for  some  other 
reason,  desired  to  have  the  action  commenced  in  his  own 
county.  To  accomplish  this  end  all  that  was  necessary  was 
to  make  an  equitable  assignment  of  the  claim ;  in  that  case, 
the  assignor  being  a  necessary  party,  the  courts  of  his  county 
were  invested  with  jurisdiction  over  the  persons  of  all  the 
parties  defendant. 

But  if  the  statute  under  consideration  applied,  when  the 
appellant  appeared  and  demurred  to  the  complaint,  he  waived 
all  question  as  to  the  court's  jurisdiction  over  his  person. 
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Baner  v.  Samson  Lodge,  etc.,  102  Ind.  262 ;  Slauter  v.  HoUo- 
well,  90  Ind.  286. 

The  second  objection  to  the  complaint  rests  upon  the  first 
clause  of  section  276^  K.  S.  1881 :  ^^  When  any  action  is 
broaght  by  the  assignee  of  a  claim  arising  out  of  conlract, 
and  not  assigned  by  endorsement  in  writing,  the  assignor 
shall  be  made  a  defendant,  to  answer  as  to  the  assignment  or 
his  interest  in  the  subject  of  the  action/' 

This  provision  must  be  construed  with  other  sections  of 
the  statute  upon  the  same  subject. 

The  first  part  of  section  261  reads :  ''  Every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except 
as  otherwise  provided  in  the  next  section .'' 

That  part  of  section  269  applicable  to  the  question  under 
consideration  reads :  **  Of  the  parties  in  the  action,  those 
who  are  united  in  interest  must  be  joined  as  plainti£&  or  de- 
fendants; but,  if  the  consent  of  any  one  who  should  have 
been  joined  as  plaintiff  can  not  be  obtained,  he  may  be 
made  a  defendant." 

In  view  of  the  provisions  in  these  two  sections  the  action 
was  necessarily  brought  in  the  name  of  the  two  appellees.  It 
certainly  could  act  have  been  the  legislative  intention  in  any 
case  to  require  that  a  party  plaintiff  appear  as  a  defendant 
to  his  own  cause  of  action. 

The  purpose  of  section  276,  supra^  is  to  protect  the  obligor 
to  a  contract,  when  sued  upon  it  by  one  claiming  to  be  its 
assignee,  from  a  future  action  brought  by  the  obligee,  and 
can  have  no  application  to  a  case  where  the  obligee  is  before 
the  court  urging  the  assignment.  The  obligor  in  such  a  case 
will  be  as  fully  protected  by  the  judgment  of  the  court  as 
though  the  obligee  was  a  party  defendant.  Grovee  v.  Ruby^ 
24  Ind.  418. 

The  third  objection  is  that  the  complaint  does  not  allege 
fiusts  sufficient  to  constitute  a  cause  of  action. 

The  obligation  sued  upon  is  not  in  good  legal  form,  and 
the  complaint  discloses  great  want  of  care  in  its  preparation. 
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Ab  we  construe  the  obligation,  the  appellant  being  the  owner 
of  an  eighty^acre  tract  of  land  in  Starke  county,  State  of 
Indiana,  which  he  desired  to  sell,  constituted  the  appellee 
(yBienis  his  agent  to  negotiate  a  sale ;  for  his  services  in 
case  lie  succeeded  in  effecting  a  sale,  the  said  agent  was  to 
receive  (100. 

The  duration  of  the  agency  was  six  months  from  Septem- 
ber 7th,  1883,  unless  sooner  terminated  by  the  making  of  a 
sale. 

The  appellant,  in  the  meantime,  had  the  privilege  of  ne* 
gotiating  a  sale,  but  in  case  he  did  so  the  said  agent  was  to 
receive  the  same  fee  as  if  he  had  effected  the  sale. 

It  is  contended  that  the  complaint  is  bad  :  1.  Because  the 
oause  of  action  alleged  is  not  joint,  but  is  a  several  cause  of 
action  in  favor  of  the  appellee  O'Blenis*  2.  That  it  is  bad 
for  the  reason  that  it  nowhere  alleges  that  O'Blenis  per- 
formed the  conditions  of  the  contract  on  his  part ;  and,  3. 
It  is  bad  because  it  fails  to  allege  that  the  claim  sued  upon 
is  due  and  unpaids 

After  much  hesitation  .we  have  come  to  the  conclusion 
that  the  complaint  is  sufficient.  It  alleges  that  the  contract 
was  made  with  reference  to  real  estate  situated  in  North  Bend 
township,  in  said  younty,  while  the  copy  of  the  contract, 
filed  as  an  exhibit,  locates  it  in  Washington  township,  in  the 
said  county. 

Because  of  this  disagreement  between  the  complaint  and 
the  exhibit,  it  is  contended  that  it  does  not  appear  that  the 
appellee  Prettyman  has  any  interest  in  the  contract  of  which 
the  exhibit  purports  to  be  a  copy,  and  that  the  exhibit  must 
control  as  to  the  contract  sued  upon,  and  therefore  it  does 
not  appear  that  he  has  any  interest  in  the  cause  of  action. 
But  it  is  expressly  averred  in  the  complaint  that "  Exhibit  A  " 
is  a  copy  of  the  contract  which  was  assigned.  The  variance 
could  have  been  avoided  by  amendment  on  the  trial,  and 
will  be  so  regarded  by  this  court. 

No  one  will  controvert  the  rule  that  a  party  who  seeks  to 
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enforce  a  contract  must  allege  performance  on  his  part,  or  a 
legal  excuse  for  non-performance.  If  the  theory  of  the 
complaint  was  that  O'Blenis  had  made  the  sale,  unless  it 
alleged  such  facts  as  to  indicate  a  sale  upon  the  terms  and 
conditions  agreed  upon,  it  would  be  bad.  But  as  we  have 
seen  the  appellant  reserved  the  right  to  himself  of  making 
a  sale,  but  in  case  a  sale  should  be  made  by  him,  O^BIenis 
was  to  be  paid  his  fee  the  same  as  if  he  had  found  the  pur- 
chaser. There  is  no  general  averment  of  performance  on 
the  part  of  CVBlenis,  nor  does  it  appear  that  he  had  taken 
any  steps  looking  to  a  negotiation  of  a  sale,  but  it  is  averred 
that  the  appellant,  within  seventeen  days  after  the  execu- 
tion of  the  contract,  sold  the  property.  The  contract  rested 
upon  a  sufficient  consideration,  and  the  appellant  having 
made  the  sale  in  such  a  short  time  after  its  execution,  we 
think  there  is  disclosed  such  a  performance  of  the  condi- 
tions upon  which  the  compensation  of  the  agent  depended 
as  to  entitle  him  thereto. 

What  our  conclusion  might  be  had  the  sale  which  the  ap- 
pellant made  not  taken  place  until  near  the  end  of  the  time 
given  O'Blenis  in  which  to  make  a  sale,  is  a  question  that 
we  are  not  called  upon  to  decide.  It  may  be  that  if  he 
made  no  effort  to  negotiate  a  sale  of  the  real  estate  after  a 
reasoiAble  time  had  elapsed,  it  would  be  treated  as  an 
abandonment  of  the  contract  on  his  part,  and  if  so,  his  com- 
plaint would  be  infirm  did  it  not  disclose  some  effort  on  his 
part  to  comply  with  the  conditions  of  the  contract,  or  con- 
tain a  general  averment  of  performance  to  that  effect. 

We  recognize  the  rule  which  requires,  in  an  action  to  re- 
cover damages  for  breach  of  contract,  that  the  complaint 
allege  non-payment  and  that  the  claim  is  due.  But  this 
may  not  be  alleged  in  express  terras.  If,  taking  the  plead- 
ing altogether,  it  appears  therefrom  that  the  claim  is  due 
and  unpaid,  this  is  sufficient.  Humphrey  v.  Fair,  79  Ind. 
410;  Aughie  v.  Landisy  95  Ind.  419  ;  Wagoner  v.  Wilson,  108 
Ind.  210;  Jaqua  v.  Cordesman,  etc,  Co.,  106  Ind.  141.     In 
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the  last  cited  case  it  is  held  that  a  complaint  on  account  for 
work  and  labor  performed  at  the  request  of  the  defendant, 
which  charges  that  the  defendant  is  indebted  to  the  plaintiff, 
but  omits  to  allege  that  the  debt  is  due  and  unpaid,  is  good. 

In  view  of  these  authorities  we  hold  the  complaint  good 
in  this  particular. 

Judgment  affirmed,  with  costs. 

FUed  Sept  23, 1890. 


No.  14,493. 

185  iM  Williams  v.  Williams  et  al. 

1&2    106 

Decedents'  Estates.— ^dmtnis^rator. — Final  SetUemenL — Date  of  Fixed  6y 
Court.— Effect  q^.— Section  23,  Acts  of  1S83,  p.  160,  providing  that  upon  the 
filing  of  a  final  settlement  by  an  administrator  the  clerk  shall  fix  a  day 
in  term,  by  endorsement  on  the  account,  when  the  account  will  be  heard, 
is  merely  directory.  The  fixing  by  the  court  of  a  date  for  hearing  the 
report  is,  at  most,  a  mere  irregularity,  and  the  order  of  the  court  ap- 
proving the  report  and  discharging  the  administrator  is  not  invalidated 
thereby. 

Same. — Ccmplaint, — Inmfficiency  o/.—A  complaint  by  a  child  of  a  deceased 
widow  which  fails  to  show  that  there  was  no  administration  upon  the 
estate  of  the  decedent,  and  that  the  estate  owed  no  debts,  does  not  make 
a  showing  entitling  such  child,  as  the  heir  of  such  deceased  widow,  to 
the  five  hundred  dollars  allowed  her  from  the  estate  of  her  deceased 
husband. 

Same.— iSbZe  of  Widm^s  Ofie-7%tni.— iVoeeeds  </  Paid  into  CourL—LUigaiion 
of  Title  After  Final  SetUement. — Where  it  is  alleged  by  such  heir  that 
the  widow's  one-third,  with  the  rest  of  the  estate,  was  sold  by  the  ad- 
ministrator to  make  assets,  and  that  the  proceeds,  a  sum  in  excess  of 
the  value  of  the  one-third,  were  paid  into  court,  but  such  proceeds  are 
not  alleged  to  have  been  paid  out,  nor  the  title  thereto  alleged  to  have 
been  litigated,  no  reason  is  shown  for  setting  aside  the  final  settlement, 
since  the  title  may  be  litigated  by  the  heir  as  well  after  as  before  the 
final  settlement. 

Same. — Hearing  Report.^ Summons. — Pleading. — An  allegation  by  such 
heir,  in  a  petition  to  set  aside  the  final  settlement  filed  after  (he  term 
at  which  the  settlement  was  approved,  that  he  had  no  notice  by  sum- 
mons, or  otherwise,  that  the  report  would  be  heard  on  the  14th  day  of 
February,  the  day  finally  set  for  a  hearing,  was  not  equivalent  to  an  al- 
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legation  that  he  was  not  served  with  sammons  to  be  present  on  the  7th 
day  of  February,  the  day  on  which  the  report  was  originally  set  for  hear- 
ing. If  served  with  process  to  be  present  on  the  7th  day  of  February, 
he  was  bound  to  tak^  notice  of  the  progress  of  the  cause,  and  further 
notice  was  unnecessary. 

From  the  Benton  Circuit  Court. 

J.  T.  Brovm  and  J".  2).  Brovm,  for  appellant. 
H.  S.  Travis  and  T.  L,  Merrick,  for  appellees. 

CoFFET^  J. — This  was  an  action  by  the  appellant,  in  the 
Benton  Circuit  Court,  against  the  appellees,  to  set  aside  the 
final  settlement  of  an  administrator.  The  complaint  con- 
sists of  two  paragraphs.  The  first  paragraph  alleges,  sub- 
stantially, that  the  appellant  is  the  son  and  heir  at  law  of 
Evan  Williams,  deceased ;  that  the  appellees,  Oscar  Wil- 
liams and  Bertie  Williams,  are  the  minor  children  of  Evan 
A,  Williams,  deceased,  who  was  a  son  of  said  Evan  Wil- 
liams ;  that  the  appellant  and  the  appellees,  Oscar  and  Bertie 
Williams,  are  the  only  heirs  at  law  of  the  said  Evan  Wil- 
liams, deceased ;  that  the  father  of  the  said  Oscar  and  Bertie 
was  the  son  of  Evan  Williams  by  his  first  wife,  Harriet,  long 
since  deceased,  and  that  the  appellant  is  the  son  of  said  Evan 
Williams  and  Mary  Williams,  a  second  wife;  that  Evan 
Williams  departed  this  life  intestate,  in  Benton  county, 
Indiana,  on  the  29th  day  of  October,  1884,  and  that  the 
said  Mary  Williams,  the  mother  of  the  appellant  died  in- 
testate on  the  29th  day  of  November,  1884 ;  that  at  the 
time  of  his  death  the  said  Evan  Williams  was  the  owner 
of  personal  property  of  the  value  of  one  thousand  dol- 
lars, and  a  certain  described  tract  of  land  in  Benton 
county,  Indiana,  of  the  value  of  three  thousand  dollars; 
that  the  said  Mary  Williams,  mother  of  the  appellant,  in- 
herited one-third  of  said  land,  in  fee  simple,  as  the  widow  of 
Evan  Williams,  and  was  still  the  owner  of  the  same  at  the 
time  of  her  death,  and  was  also  the  owner  and  entitled,  by 
virtue  of  her  widowhood,  to  an  allowance  of  five  hundred 
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dollars  out  of  said  estate,  which  became  and  was  a  lien  upon 
said  real  estate ;  that  said  five  hundred  dollars  remained  due 
and  unpaid  to  said  Mary  Williams  in  her  lifetime,  and  is  now 
due  and  unpaid  to  the  appellant ;  that  the  appellant  is  the 
only  heir  of  said  Mary  Williams,  and  that  upon  her  death  he 
inherited  from  her  the  undivided  one- third  of  said  land; 
that  the  estate  of  the  said  Evan  Williams,  deceased,  has  been 
administered  upon  by  the  appellee,  Wilbur  F.  Meader ;  that 
all  of  the  peri^onal  property  of  the  deceased  was  sold  by  said 
administrator;  that  the  sum  realized  therefrom  not  be- 
ing sufficient  to  pay  the  claims  against  said  estate,  the  said 
administrator  craftily,  and  with  the  intent  to  defraud  appel- 
lant, on  the  9th  day  of  March,  1885,  filed  a  petition  in  the 
Benton  Circuit  Court,  praying  for  an  order  to  sell  said  real 
estate  to  make  assets  with  which  to  pay  the  claims  against 
said  estate,  the  said  administrator  knowing  at  the  time  that 
the  undivided  one-third  of  said  land  was  vested  in  the  ap- 
pellant, and  was  not  liable  to  be  sold  to  make  assets  for  the 
payment  of  said  claims;  that  upon  said  petition  the  admin- 
istrator obtained  an  order,  and  did  sell  the  whole  of  said  real 
estate  for  the  sum  of  twenty-four  hundred  dollars,  and  by 
deed  vested  the  title  thereto  in  the  purchaser ;  that  on  the 
1st  day  of  December,  1886,  said  administrator  filed  his  ac- 
count, in  final  settlement  of  said  estate,  in  the  Benton  Cir- 
cuit Court,  when  the  judge  thereof  made  the  following  en- 
dorsement thereon  :  '^  This  account  set  for  hearing  in  the 
circuit  court,  on  the  first  judicial  day  of  the  February  term, 
1887,  being  the  7th  day  of  February,  1887  ;"  that  said  ac- 
count was  heard  on  the  14th  day  of  February,  1887,  and 
thereupon  said  administrator  paid  into  court  the  sum  of 
$1,460.51,  the  proceeds  of  the  said  real  estate,  and  was  dis- 
charged from  bis  trust ;  that  of  the  $2,400  derived  from  the 
sale  of  said  real  estate,  the  appellant  is  entitled  to  $800 ;  that 
the  appellee  George  I.  Bichmire  is  the  clerk  of  said  court, 
and  has  in  his  hands  $500  of  said  money,  and  will,  unless 
restrained,  pay  out  the  same,  and  pli^ce  it  out  of  the  State, 
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and  beyond  the  jurisdiction  of  the  court  and  the  reach  of  the 
appellant ;  that  he  has  demanded  said  $600  from  said  Bich- 
mire,  but  he  refused  to  pay  the  same  over  to  the  appellant ; 
that  the  appellant  did  not  appear,  and  was  not  present  at  or 
during  said  final  settlement ;  that  when  the  same  was  filed, 
and  at  the  time  of  its  approval,  he  was  a  bona  fide  resident 
of  Benton  county,  Indiana,  which  fact  was  well  known  to 
said  administrator ;  that  he  was  not  personally  served  with 
process,  and  that  the  same  was  heard  and  determined  with- 
out his  knowledge  or  consent. 

Prayer  that  said  final  settlement  be  set  aside,  said  estate 
reopened,  and  that  he  be  permitted  to  prove  his  title  to  said 
property. 

The  second  paragraph  of  the  complaint  is  substantially  the 
same  as  the  first,  except  that  it  omits  the  allegation  that  the 
appellant  was  not  personally  served  with  process,  and  con- 
tains the  additional  allegations  that  the  administrator,  at  and 
prior  to  the  time  of  the  approval  of  said  final  report,  knew 
that  the  same  was  incorrect,  illegal  and  fraudulent,  in  that 
he  had  received  (942.99,  the  proceeds  of  the  sale  of  said  real 
estate,  as  shown  by  his  report  filed  April  20th,  1886,  and  in 
his  said  final  report  represented  the  same  as  (922.99,  leaving 
a  balance  in  his  hands  of  (20  not  accounted  for  by  him  nor 
paid  into  court ;  that  said  final  report  was  set  for  hearing  on 
the  7th  day  of  February,  1887,  at  which  time  appellant  was 
present  at  said  court  to  assert  his  right,  title,  and  interest  in 
and  to  the  property  included  in  said  final  settlement,  and  to 
object  to  the  same  as  wrong,  incorrect  and  fraudulent,  but 
said  administrator  failed  to  appear,  and  the  hearing  thereof 
'  was  postponed  until  the  9th  day  of  February ;  that  on  that 
day  appellant  was  in  attendance  upon  said  court  when  said 
administrator  caused  the  hearing  of  said  report  to  be  con- 
.  tinued,  and  informed  appellant  that  the  same  would  be  heard 
'  on  the  15th  day  of  February,  1887 ;  that  he  believed  said 
statement  to  be  true,  and  that  the  same  was  made  by  said 
administrator  for  the  fraudulent  and  wrongful  purpose  of 
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throwing  the  appellant  off  his  guard,  and  to  prevent  him 
from  being  present  at  the  hearing  of  said  report ;  that  with 
the  intent  to  defraud  the  appellant  the  administrator  caused 
said  report  to  be  heard  and  approved  by  the  court  on  the  14th 
day  of  February,  1887,  with  full  knowledge  that  appellant 
believed  the  same  would  be  heard  on  the  16th  day  of  said 
month ;  that  appellant  had  no  notice  by  summons  or  other- 
wise that  said  report  would  be  heard  on  the  14th  day  of  Feb- 
ruary, and  did  not  appear  at  the  hearing  thereof.  Prayer 
that  the  order  approving  said  report  be  set  aside  and  the  es- 
tate reopened. 

To  each  of  these  paragraphs  the  court  sustained  a  demur- 
rer, and  the  appellant  excepted. 

The  assignment  of  error  calls  in  question  the  propriety 
of  the  ruling  of  the  court  in  sustaining  the  demurrer  to  each 
paragraph  of  this  complaint. 

Section  23,  Acts  of  1883,  p.  160,  provides  that  upon  the  fil- 
ing of  a  final  settlement  by  an  administrator  the  clerk  shall 
fix  a  day,  in  term,  by  endorsement  on  the  account,  not  less 
than  three  weeks  from  the  date  of  filing,  when  the  account 
will  be  heard  ;  and  it  requires  the  administrator  to  give  no- 
tice to  all  persons  interested  in  said  estate  to  appear  in  court 
on  such  day  and  show  cause  why  such  report  should  not  be 
approved.  The  notice  is  required  to  be  given  by  publication 
in  some  weekly  newspaper  of  general  circulation  published 
in  the  county  in  which  the  administration  is  pending,  and  by 
posting  notices  at  the  court-house  door  for  two  successive 
weeks.  The  notice  shall  require  the  heirs  of  the  decedent, 
and  all  others  interested,  to  appear  and  make  proof  of  heir- 
ship or  claim  to  any  part  of  said  estate. 

Section  2403,  R.  S.  1881,  provides  that "  When  final  settle- 
ment of  an  estate  shall  have  been  made  and  the  executor  or 
administrator  discharged,  any  person  interested  in  the  estate, 
not  appearing  at  the  final  settlement,  nor  personally  sum- 
moned to  attend  the  same,  may  have  such  settlement,  or  so 
much  thereof  as  affects  him  adversely,  set  aside,  and  the  estate 
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leopenedy  by  filing  in  the  court  in  which  the  settlement  was 
made,  within  three  years  from  the  date  of  such  settlement, 
his  petition,  particularly  setting  forth  the  illegality^  fraud,  or 
mistake  in  such  settlement  or  in  the  prior  proceedings  in  the 
administration  of  the  estate,  affecting  him  adversely/^ 

It  is  contended  by  the  appellant  that  as  the  time  for  hear- 
ing the  final  report  in  question  was  fixed  by  the  court  and 
not  by  the  clerk,  as  provided  in  section  23,  supra,  the 
notice  given  by  the  administrator  was  invalid,  and  that  the 
court  did  not  acquire  jurisdiction  over  the  person  of  the 
appellant,  and  that,  therefore,  the  order  of  the  court  approv- 
ing the  report  and  discharging  the  administrator  is  void. 

We  are  unable  to  concur  with  the  appellant  in  this  view 
of  the  case.  The  object  sought  in  requiring  the  clerk  to  en- 
dorse on  the  report  the  date  at  which  the  same  will  be  heard, 
is  to  enable  the  administrator  to  give  to  those  interested  in 
the  estate  the  notice  provided  for  by  the  statute.  The  court 
has  a  general  supervisory  power  and  control  over  all  estates 
pending  before  it  for  settlement,  and  all  acts  of  its  clerks 
in  such  matters  are  subject  to  its  approval.  We  know  of 
no  reason  why  the  court  may  not,  in  term  time,  as  well  as  the 
clerk  in  vacation,  fix  the  date  at  which  a  final  report  will  be 
heard.  The  statute  before  us  is,  in  our  opinion,  merely 
directory,  and  requires  the  clerk  to  do  that  which  the  court 
might  order  done  in  the  absence  of  any  statute  upon  the 
subject.  At  most  the  action  of  the  court  in  fixing  a  date 
for  hearing  the  report  in  question  was  a  mere  irregularity 
which  did  not  affect  the  rights  of  the  appellant,  and  which 
does  not  render  the  final  order  of  the  court  void. 

Neither  paragraph  of  the  complaint  shows  any  right  in 
the  appellant  to  recover  or  receive  the  five  hundred  dollars 
allowed  by  law  to  the  widow  out  of  the  estate  of  her  de* 
ceased  husband.  It  is  not  shown  that  there  is  no  adminis- 
tration upon  the  estate  of  Mary  Williams,  the  mother  of 
appellant,  nor  is  it  shown  that  her  estate  owes  no  debts.  In 
Vol.  125.— 11 
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the  absence  of  such  a  showing  the  appellant,  as  her  heir, 
would  not  be  entitled  to  the  five  hundred  dollars  due  her 
from  the  estate  of  her  deceased  husband. 

Beyond  question  the  undivided  one-third  of  the  land  de- 
scribed in  the  complaint  vested  in  his  widow  at  the  time  of 
the  death  of  Evan  Williams,  and  upon  her  death  it  vested 
in  the  appellant,  and  was  not  subject  to  sale  to  make  assets 
for  the  payment  of  claims  against  the  estate  of  Evan  Will- 
iams. It  follows  that  if  the  administrator  sold  the  whole 
of  the  land,  without  the  consent  of  the  appellant,  one-third 
of  the  amount  received  belonged  to  and  was  the  money  of 
the  appellant,  and  could  not  be  used  in  the  payment  of 
claims  against  the  estate.  Doubtless  the  appellant  has  the 
right  to  follow  the  money  and  recover  it,  but  it  is  disclosed 
by  the  complaint  that  a  sum  largely  in  excess  of  the  amount 
due  the  appellant  was  paid  by  the  administrator  into  court 
at  the  time  of  his  discharge.  It  is  not  shown  that  this 
money  has  ever  been  paid  out  by  the  clerk  or  any  one  else. 
The  presumption  is  that  it  still  remains  in  court.  There  is 
no  allegation  that  the  question  of  title  to  this  money  has 
ever  been  litigated  or  settled  by  proof  of  heirship  or  other- 
wise. 

If  it  has  not  been  settled  we  are  unable  to  perceive  any 
reason  for  setting  aside  the  final  settlement  made  by  the  ad- 
ministrator in  order  to  enable  the  appellant  to  obtain  his 
rights.  If  the  question  of  title  to  the  money  paid  into  court 
still  remains  open,  the  appellant  has  the  same  right,  by  proper 
proceedings  for  that  purpose,  to  litigate  and  settle  such  title 
now  as  he  would  have  if  the  final  settlement  were  set  aside. 
In  our  opinion  the  first  paragraph  of  the  complaint  shows 
no  valid  reason  for  setting  aside  the  final  settlement  in 
question. 

As  we  have  seen,  in  addition  to  the  allegations  contained 
in  the  first  paragraph,  the  second  paragraph  alleges  a  mis- 
take of  twenty  dollars  in  the  final  settlement. 

It  is  not  averred  in  this  paragraph,  however,  that  the  ap- 
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pellant  was  not  served  with  summons  to  be  present  at  the 
hearing  of  the  final  settlement.  The  allegation  that  he  had 
no  notice  by  summons  or  otherwise  that  the  report  would  be 
heard  on  the  14th  day  of  February  is  not  equivalent  to  an 
allegation  that  he  was  not  served  with  summons  to  be  present 
on  the  7th  day  of  February,  the  day  on  which  the  report 
was  set  for  hearing.  If  he  was  served  with  process  to  be 
present  on  the  7th  day  of  February,  he  was  bound  to  take 
notice  of  the  progress  of  the  cause,  and  no  further  notice  was 
necessary. 

In  the  case  o(  Dillman  v.  Barber^  114  Ind.  403,  it  was 
held  that  in  order  to  make  a  good  petition  to  set  aside  an 
administrator's  final  settlement,  filed  after  the  term  at  which 
the  settlement  was  approved,  it  must  be  alleged  in  such  pe- 
tition that  the  petitioner  was  not  personally  served  with 
process.     We  adhere  to  the  ruling  in  that  case. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  each  paragraph  of  the  complaint  in 
this  case. 

Judgment  affirmed. 

FUed  8ept  23, 1890. 


No.  14,413. 

Watkins  V.  Wateins. 

DreOBOB.— iVocuremaiil  of  in  TBrritory, — Begidenoe. — ^i4ii«W0r. — Bepfy. — Jurit' 
dkikn. — In  an  action  for  diyorce,  where  the  defendant  answered  that  he 
had  procnred  a  divorce  from  the  plaintiff  in  the  Territorial  conrt  of 
Montana,  having  been  a  resident  of  the  Territoiy  for  more  than  the 
statotorj  period  required  to  give  the  court  jurisdiction,  a  reply  is  good 
which  alleges  that  the  defendant  was  not  a  resident  of  Montana  at  any 
time,  but  had  always  been  a  resident  of  Indiana. 

BAMm.^Non^Begidene6  of  Either  Pdrty, —  Void  Decree. — SUOnu  o/  Farty.-^ 
Power  of  Court  Over. — Where  neither  the  plaintiff  nor  the  defendant  is  a 
resident  of  the  State  or  Territoiy  in  which  a  decree  of  divorce  is  pro- 
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nounced,  the  coarts  have  no  jurisdiction,  and  their  decree  is  void.  To 
give  validity  to  the  decree  of  a  court  in  a  suit  for  divorcci  one  at  least 
of  the  parties  must  be  a  resident  of  the  State  or  Territory  in  which  a 
decree  dissolving  the  marriage  is  rendered.  Marriage  gives  to  the 
parties  a  peculiar  legal  status,  and  the  courts  of  one  State  can  not,  by 
judgment  or  decree,  fix  the  siaitis  of  the  citizens  of  another  State. 

From  the  Gibson  Circuit  Coart. 

A.  P.  Tktrinehamy  for  appellant. 
H.  A,  Yeagetj  for  appellee. 

Elliott,  J. — The  appellee,  by  her  complaint,  sought  a 
divorce  from  the  appellant,  and  the  latter  answered  in  bar 
of  the  action  that  he  had  obtained  a  decree  of  divorce  in  the 
Territorial  court  of  Montana.  The  answer  sets  forth  at  full 
length  the  proceedings  in  the  suit  brought  and  prosecuted 
to  judgment  in  that  court. 

It  appears  from  the  answer  that  the  appellant  made  an 
affidavit  that  he  had  been  a  resident  of  the  Territory  for 
more  than  one  year  prior  to  the  time  the  suit  was  instituted, 
and  that  the  Territorial  statute  required  that  a  plaintiff  in  a 
suit  for  divorce  should  have  been  a  resident  of  the  Territory 
for  one  year  next  preceding  the  filing  of  his  complaint.  The 
appellee,  in  her  reply,  alleges  that  the  appellant  obtained  the 
divorce  in  the  Territorial  court  by  fraud ;  that  he  was  not  a 
resident  of  Montana  at  any*time,  but  has  always  been  a  res- 
ident of  this  State  ;  that  she  has  always  been  a  resident  of 
Indiana ;  that  the  Territorial  court  had  no  jurisdiction ;  that 
the  appellant  had  no  cause  for  divorce ;  that  he  attempted 
to  procure  a  divorce  for  the  fraudulent  purpose  of  avoiding 
the  duty  of  maintaining  his  children ;  that  in  the  year  1882 
he  began  a  suit  for  divorce  in  this  State,  and  the  court  re* 
fused  to  grant  it. 

There  is  much  in  the  reply  that  ought  not  to  be  found  in 
such  a  pleading,  but  surplusage  does  not  vitiate,  and  the  al- 
legation that  neither  of  the  parties  was  a  resident  of  Mon- 
tana makes  the  reply  good.  Where  neither  the  plaintiff  nor 
the  defendant  is  a  resident  of  the  State  or  Territory  in 
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which  a  decree  of  divorce  is  pronoonced,  its  courts  have  no 
jurisdiction,  and  their  decree  is  void.  The  suligect  of  divorce 
is  a  peculiar  one,  and  to  give  validity  to  the  decree  of  a  court, 
one,  at  least,  of  the  parties  must  be  a  resident  of  the  State 
or  Territory  in  which  a  decree  dissolving  the  marriage  is  ' 
rendered*    2  Bishop  Marriage  and  Divorce,  section  144.       I 

Marriage  gives  to  the  parties  a  peculiar  legal  status,  and  ^ 
the  courts  of  one  State  can  not,  by  judgment  or  decree,  fix 
the  stattAS  of  the  citizens  of  another  State.  The  courts  of 
Montana  could  not,  therefore,  by  any  decree  fix  the  statv^  of 
citizens  of  Indiana.  Marriage  is  more  than  a  mere  civil 
contract,  and  the  rules  which  govern  the  general  subject  of 
marriage  and  divorce  are,  in  many  essential  respects,  different 
from  those  which  govern  ordinary  business  contracts.  The 
question  is,  however,  so  completely  set  at  rest  by  the  author- 
ities that  a  discussion  is  unnecessary.  Tolen  v.  Tolen,  2 
Blackf.  407  ;  Hood  v.  State,  66  Ind.  263 ;  Hoffman  v.  Hoff- 
man,  46  N.  Y.  30 ;  Kerr  v.  Kerr,  41  N.  Y.  272 ;  Butcher  v. 
Duteher,  39  Wis.  661 ;  Davis  v.  Commonwealth,  13  Bush,  318 ; 
Stale  V.  Armington,  25  Minn.  29 ;  Reedv.  Reed, 62  Mich.  117 ; 
Strait  V.  Strait,  3  Mac  Arthur,  416 ;  Sewall  v.  SewaU,  122 
Mass.  166 ;  Van  Fossenv.  State,  37  Ohio  St.  317  ;  Whiteomb 
T.  Whiteomb,  46  Iowa,  437 ;  Litowitch  v.  Litomtch,  19  Kan. 
461. 

As  the  subject  of  marriage  and  divorce  is  a  peculiar  one, 
and  different  in  many  respects  from  ordinary  contracts,  it  is 
not  necessary  to  examine  the  decisions  in  cases  growing  out 
of  such  contracts ;  indeed,  all  that  can  be  properly  done  is  to 
ascertain  and  declare  the  rules  applicable  to  the  subject  of 
divorce,  for  other  rules  are  neither  relevant  nor  material. 

What  we  have  said  in  disposing  of  the  questions  arising 
on  the  reply  disposes  of  the  questions  presented  by  the  evi- 
dence. 

Judgment  affirmed. 

FUed  Sept  28, 1890. 
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No.  15,704. 

Fbeel  V,  The  State. 

Criminal  Law. — AbbouU  and  Battery  with  IntenL — AJ}iiavU,--*^iu0UiaMiyof.-^ 
In  a  prosecution  for  assault  and  battery  with  intent  to  kill,  an  affidavit 
sufficiently  charges  an  assault  which  avers  that  the  defendant  '^  did 
then  and  there  unlawfully  and  feloniously  attempt  to  commit  a  violent 
injury  upon  the  person  of  Robert  Gephart,  he,  the  said  Edward  Freel, 
then  and  there  having  the  present  ability  to  commit  said  injury." 

Same. — Prewid  Ability, — PoeBemonof  WeapoM. — Averment  as  to  Unneceesary, 
— Affidavit  not  Vitiaied  Thereby. — In  such  affidavit  an  averment  that 
defendant  had  in  his  hands  weapons,  etc.,  was  unnecessary.  It  was 
sufficient  to  allege  the  fact  that  he  had  the  present  ability  to  commit 
the  injury,  without  alleging  that  he  had  or  held  any  weapons,  but  such 
allegation  does  not  render  the  affidavit  defective. 

From  the  Huutington  Circuit  Court. 

J,  G.  Branyan  and  M.  L,  Spencery  for  appellant. 

W.  A.  Branyan,  Prosecuting  Attorney,  for  the  State. 

Oli>6,  J. — ^The  appellant,  Edward  Freel,  was  prosecuted 
on  affidavit  and  information  in  the  Huntington  Circuit  Court 
for  an  assault  with  intent  to  kill  and  murder  one  Robert 
Gephart.  The  trial  resulted  in  a  conviction  and  sentence 
of  the  appellant  to  the  State  prison  for  two  years,  and  from 
the  judgment  rendered  in  the  cause  the  appellant  prosecutes 
this  appeal.  The  only  alleged  error  presented  and  discussed 
by  counsel  for  the  appellant,  in  their  brief,  is  the  insuffi- 
ciency of  the  affidavit  and  information,  and  that  the  court 
erred  in  overruling  a  motion  to  quash  the  same. 

The  objection  made  to  the  affidavit  and  information  is  as 
to  that  part  charging  the  offence.  There  are  two  counts  in 
each  but  they  are  substantially  the  same;  the  charging  part 
of  the  first  count  of  the  affidavit  is  as  follows : 

That  one  Edward  Freel,  on,  etc.,  at,  etc.,  "  did  then  and 
there  unlawfully  and  feloniously  attempt  to  commit  a  vio- 
lent injury  upon  the  person  of  Robert  Gephart,  he,  the  said 
Edward  Freel  then  and  there  having  the  present  ability  to 
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commit  said  injury, by  then  and  there  feloniously^  purposely 
and  with  premeditated  malice,  holding  in  his  hands  two 
large  stones  with  intent  then  and  thereby,  him,  the  said 
Robert  Grephart,  feloniously,  purposely  and  with  premedi- 
tated malice  to  kill  and  murder/^ 

The  objection  made  to  the  affidavit  is  that  it  does  not 
charge  that  the  appellant  did  anything,  except  to  hold  in  his 
hands  two  large  stones ;  that  it  does  not  allege  facts  show- 
ing that  the  appellant  advanced  toward  said  Gephart  or  made 
any  effort  to  do  him  an  injury,  and  that  it  is  necessary  to  al- 
lege such  facts.  It  is  contended  that  the  allegation  that  he 
made  an  attempt  to  commit  a  violent  injury  is  only  a  con- 
clusion of  the  pleader,  and  for  this  reason  the  affidavit,  also 
the  information  which  is  the  same,  is  insufficient,  and  the 
motion  to  quash  ought  to  have  been  sustained.  It  is  neces- 
sary to  the  sufficiency  of  an  affidavit  that  it  should  charge 
an  assault  and  the  intent  to  commit  a  particular  felony. 

The  statute  creating  the  offence  of  an  ^^  assault "  provides : 
"  Whoever,  having  the  present  ability  to  do  so,  unlawfully 
attempts  to  commit  a  violent  injury  on  the  person  of  an- 
other, is  guilty  of  an  assault.'^  Section  1910,  R.  S.  1881. 
And  ordinarily  it  is  sufficient  to  charge  an  offence  in  the 
language  of  the  statute  creating  it.  The  affidavit  in  this 
case  properly  charges  an  assault.  It  charges  that  the  ap- 
pellant '^  did  then  and  there  unlawfully  and  felon^iously  at- 
tempt to  commit  a  violent  injury  upon  the  person  of  Robert 
Gephart,  he,  the  said  Edward  Freel,  then  and  there  having 
the  present  ability  to  commit  said  injury.''  An  affidavit  in 
almost  the  exact  language  of  this  was  held  good  as  charging 
an  assault  in  the  case  of  State  v.  Trulocky  46  Ind.  289.  It 
charges  that  the  appellant  attempted  to  commit  a  violent 
injury  upon  Gephart,  and  that  he  had  the  present  ability  to 
commit  the  injury,  and  this  is  all  the  statute  requires  to  cod« 
stitute  an  assault.  It  also  charges  that  the  attempt  was  made 
with  the  intent  then  and  thereby,  him,  the  said  Gephart, 
feloniously,  purposely  and  with  premeditated  malice^  to  kill 
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and  murder.  Omitting  the  words  in  regard  to  holding  in 
his  hands  the  stones,  the  affidavit  properly  charges  an  as- 
sault with  intent,  feloniously  and  with  premeditated  mal- 
ice, to  kill  and  murder  one  Robert  Gephart.  The  words 
'^  by  then  and  there  feloniously,  purposely  and  with  premed- 
itated malice,  holding  in  his  hands  two  large  stones,"  as  used 
in  the  affidavit,  relate  to  the  appellant's  ability  to  commit  the 
violent  injury.  It  is,  in  effect,  charging  that  he  had  in  hia 
hands  two  large  stones  with  which  he  could  commit  the  vio- 
lent injury.  It  was  unnecessary  to  describe  his  ability.  It 
was  sufficient  to  have  alleged  the  fact  that  he  had  the  present 
ability  to  commit  the  injury  without  alleging  that  he  had  or 
held  any  weapons,  but  such  allegation  does  not  render  the 
affidavit  defective.  As  to  the  sufficiency  of  the  affidavit^ 
see,  also,  Williams  v.  Siate,  47  Ind.  568 ;  State  v.  Jenkins, 
120  Ind.  268. 

There  was  no  error  in  overruling  the  motion  to  quash  the 
affidavit  and  information. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  23, 1890. 
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125~168    F!i^C^°CJB.^£beAi&(e.~  When  Ifutnment  May  be  Made.—B^ermiee  to  «n  SA" 
ei67    106        aegveiU  PoeragraphB, —  WiXL — Where  the  will  is  not  the  foundation  of  the 
action,  but  where  it  is  necessary  to  give  a  constmction  to  the  will  in 
order  to  determine  the  rights  of  the  parties,  it  is  proper  to  make  the 
will  an  exhibit.    An  exhibit  once  properly  referred  to  and  filed  may  be 
referred  to,  withoat  repetition,  in  all  of  the  paragraphs  of  the  pleading. 
Same. — OompUiMU.^D^e«i  tti. —  Suipremt  GcurU — Whem  Deemed  Chared  by 
Amendment, — Demwrer, — ^Where  a  defect  in  a  complaint  is  one  that 
X         might  haye  been  amended  in  the  court  below,  our  code  explicitly  pro- 
vides that  such  defect  shall  be  in4he  Supreme  Court  deemed  cnred  by 
amendment.    Uncertainty  is  not  ground  for  demurrer. 
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yfiLL.—I>evue  cf  Reed  EtiaU.'-PrwUion  to  School  and  Support  Ftaintiff.— 
Failure  to  Carry  OuL — Action  for  Damages. — ComplaiiU, — Jbeuanee  of  Letters 
Tetiamentary. —  Unnecessary  to  Aver. — In  an  action  for  damages  against  a 
defendant,  who  was  also  executor  of  the  will,  for  failure  to  carry  out  a 
provision  of  the  will,  by  which  certain  real  estate  was  devised  to  him, 
to  support  and  school  the  plaintiff,  where  the  complaint  allies  that  the 
defendant  accepted  the  devise  and  took  possession  of  the  land,  it  is  un- 
necessary to  allege  that  letters  testamentary  were  issued.  The  defend- 
ant's liability  is  not  as  executor,  but  it  is  that  of  a  devisee  taking  pos- 
session of  land  burdened  with  a  benefit.  As  he  accepted  the  devise  and 
secured  the  benefit  he  must  bear  the  burden. 

Same.' — Testatria^s  Ownership  </  Land  Need  not  be  Averred. — Complaint.-^The 
averment  in  the  complaint  that  the  defendant  became  the  owner  in  fee 
of  the  real  estate  by  virtue  of  the  devise,  and  as  such  owner  acquired 
possession,  fixes  his  liability,  and  it  was  not  necessary  in  order  to  make 
a  prima  faeie  case  to  aver  that  the  testatrix  owned  the  land  at  the  time 
of  her  death. 

Saice. — Aeceplanee  of  Devise, — Duty  Imposed. —  Demand  Unnecessary. — In- 
fancy.— When  the  defendant  accepted  the  devise  and  entered  into  pos- 
session of  the  real  estate,  it  became  his  duty  to  support  and  educate  the 
plaintiff,  and  no  demand  was  required  to  make  that  duty  complete  or 
its  breach  actionable.  The  plaintiff's  minority  excused  a  demand,  if, 
in  any  event,  one  was  required. 

Same. — Evidence. —  Value  of  Seal  Estale  Devised. — Competent  to  Show. — It  was 
competent  for  the  plaintiff  to  prove  the  value  of  the  real  estate  ac 
quired  by  the  defendant  under  the  will,  as  it  tended  to  show  the  char- 
acter of  the  support  and  education  the  testatrix  reasonably  expected 
should  be  given  her  child,  as  well  as  the  extent  and  character  of  the 
duty  assumed  by  the  defendant  when  he  accepted  the  devise. 

From  the  Clark  Circuit  Court. 

J.  K.  Marsh  and  W.  H.  Watson,  for  appellant. 
L.  A,  Douglass  and  /.  W.  Powell,  for  appellee. 

Elliott^  J. — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that  Mary  E.  Watt  made  a  will ;  that  it  was 
duly  admitted  to  probate^  and  that  a  copy  is  filed  with  the 
complaint  as  an  exhibit.  Item  second  of  the  will  reads 
thus:  "  I  give  and  devise  all  my  real  estate  to  James  Watt^ 
to  support  and  school  my  daughter  Clara  Ann/'  and  item 
four  nominates  Watt  as  executor  of  the  will.  It  is  also  al- 
leged in  the  complaint  that  Watt,  the  appellant,  took  pos- 
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session  of  the  real  estate  of  which  the  testator  died  seized, 
and  that  he  accepted  the  devise.  It  is  still  further  alleged 
that  the  appellee,  designated  as  Clara  Ann,  was  the  daughter 
of  the  testator,  and  that  at  the  time  the  appellant  accepted 
the  devise  she  was  only  six  yeara  of  age ;  that  the  appellant 
failed  to  support  and  maintain  her,  and  compelled  her  to 
support  herself  by  working  for  him  and  others ;  that  he  took 
and  appropriated  her  earnings,  and  that  he  failed  to  educate 
her,  although  she  was  at  all  times  ready  and  willing  to  re- 
ceive an  education;  the  public  schools  were  conveniently 
located  near  the  home  of  the  appellant.  The  second  para- 
graph is  substantially  the  same  as  the  first. 

The  first  and  second  paragraphs  of  the  complaint  are  re- 
garded by  us  as  good,  although  they  are  not  as  certain  and 
definite,  in  some  respects,  as  the  rules  of  pleading  require. 

Where  an  instrument  is  not  the  foundation  of  an  action  it 
is,  as  a  general  rule,  censurable  practice  to  encumber  the  rec- 
ord by  making  it  an  exhibit,  and  in  such  a  case  the  com- 
plaint acquires  no  strength  from  the  instrument  so  pleaded. 
But  there  are  cases  where  it  is  not  improper  to  make  an  in- 
strument an  exhibit,  although  it  is  not,  in  a  strict  sense,  the 
foundation  of  the  action.  Where,  for  instance,  it  is  neces- 
sary to  give  a  construction  to  a  will  in  order  to  determine 
the  rights  of  the  parties,  it  is  proper  to  make  the  will  an  ex- 
hibit. MoMahan  v.  NewcoToer,  82  Ind.  565 ;  Schorl  v.  Ste- 
phens, 62  Ind.  441 ;  Gopeland  v.  Oopeland,  10  Ind.'  341.  It 
is  clear  that  this  is  the  true  rule,  since  it  is  well  settled  that 
all  of  the  provisions  of  the  will  must  be  construed  together, 
and  this  can  not  be  done  unless  the  whole  instrument  is  ap- 
propriately presented  to  the  court.  To  hold  that  where  the 
whole  instrument  must  be  presented  to  the  court  it  must  be 
set  forth  in  the  body  of  the  complaint  would  be  to  sacrifice 
substance  to  form,  and  not  only  would  this  vicious  result  fol- 
low, but  it  would  also  follow  that  where  there  are  several  para- 
graphs of  a  complaint  such  a  rule  would  uselessly  enlarge  the 
record,  since  one  paragraph  can  not  be  aided  by  reference,  as 
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each  mast  be  oomplete  in  itself;  whereas  an  exhibit  once 
properly  referred  to  and  filed,  niaj  be  referred  to,  without 
repetition,  in  all  of  the  paragraphs  of  the  pleading.  Hoch-^ 
sUdler  V.  Hochatedler,  108  Ind.  506 ;  Orubbs  v.  Morria,  103 
Ind.  166. 

The  case  before  us  requires  a  construction  of  the  will,  and 
is  within  the  rule  to  which  we  have  referred.  The  rule  is 
one  which  carries  its  own  commendation,  and  it  is  in  har- 
mony with  the  spirit  and  object  of  our  code  of  civil  pro- 
cedure. It  is,  too,  in  harmony  with  the  rule  of  the  courts 
of  chancery,  and  we  can  conceive  no  valid  reason  for  over- 
throwing it. 

It  is  true  that  the  death  of  Mary  E.  Watt  is  not  averred 
with  that  certainty  which  the  rules  of  pleading  require,  but 
it  is  shown  that  the  will  was  admitted  to  probate,  that  the 
appellant,  under  the  will,  became  entitled  to  the  land  as  the 
owner  in  fee,  and  that  he  accepted  and  took  possession  as 
snch  owner.  Uncertainty  is  not  ground  for  demurrer,  and 
all  that  can  justly  be  said  upon  this  point  is  that  the  com- 
plaii)t  is  vague  and  uncertain.  It  is,  at  all  events,  perfectly 
clear  that  the  defect  is  one  that  might  have  been  amended  in 
the  court  below,  and  our  code  explicitly  provides  that  such 
defects  shall  be  here  deemed  cured  by  amendment. 

It  was  unnecessary  to  set  out  the  proof  of  the  will  or  the 
proceedings  admitting  it  to  probate. 

As  the  complaint  avers,  and  the  demurrer  admits,  that  the 
appellant  accepted  the  devise  and  took  possession  of  the  land, 
it  was  unnecessary  to  allege  that  letters  testamentary  were 
issued.  The  appellant's  liability  is  not  as  executor,  but  it  is 
that  of  a  devisee  taking  possession  of  land  burdened  with  a 
charge.  As  he  accepted  the  devise  and  secured  the  benefit 
he  most  bear  the  burden.  Lofton  v.  Moore,  83  Ind.  112; 
Nash  V.  Taylor,  83  Ind.  347  ;  Porter  v.  Jackson,  95  Ind.  210. 

The  averment  that  the  appellant  became  the  owner  in  fee 
by  virtue  of  the  devise,  and,  as  such  owner,  acquired  pos- 
session, fixes  his  liability,  and  it  was  not  necessary  in  order 
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to  make  t^  prima  facie  case  to  aver  that  the  testatrix  owned 
the  land  at  the  time  of  her  death. 

The  appellee's  minority  excused  a  demand^  if^  in  any  event, 
one  was  required.  It  comes  with  an  ill  grace  from  the  re* 
cipient  of  a  mother's  generous  bounty,  to  assert  that  a  child 
of  tender  years,  for  whom  the  mother  attempted  to  secure 
support  and  education^  shall  be  deprived  of  what  the  mother 
sought  to  provide  because  the  child  made  no  demand.  We 
think,  however,  that  no  demand  would  have  been  required, 
even  if  the  appellee  had  been  of  full  age,  for  when  the  ap» 
pellant  accepted  the  devise  and  entered  into  possession  it  be- 
came his  duty  to  support  and  educate  the  appellee,  and  no 
demand  was  required  to  make  that  duty  complete  or  its 
breach  actionable. 

There  was  no  error  in  permitting  the  appellee  to  prove  the 
value  of  the  real  estate  acquired  by  the  appellant  under  the 
will.  The  evidence  was  competent,  because  it  tended  to 
show  the  character  of  the  support  and  education  the  tes- 
tatrix reasonably  expected  should  be  given  her  child,  as  well 
as  the  character  and  extent  of  the  duty  assumed  by  thtt  ap- 
pellant when  he  accepted  the  devise. 

The  evidence  fully  supports  the  verdict. 

The  damages  awarded  the  appellee— one  hundred  and  &!ty 
dollars — are  not  excessive ;  on  the  contrary,  they  are  h 
than  the  evidence  and  the  law  entitled  her  to  recover. 

Judgment  affirmed,  with  ten  per  centum  damages. 

Filed  Sept.  24, 1890. 
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No  14,451. 
WlU90N  V.  WhEELEB  et  Ali. 

HiOHWAT.— £toi&/tt&mefi<  of.— Appeal,— Fiting  of  Affidavit  with  AvdUor.-- 
iVennnpfiofi  as  to. — County  Commiaaionen. — In  an  appeal  from  the  decis- 
ion of  the  board  of  county  commiflsionen  establishing  a  highway,  where 
no  affidavit  appears  among  the  papers  in  the  cause,  or  in  the  transcript 
prepared  of  the  proceedings  by  the  county  auditor,  and  transmitted  by 
him,  together  with  all  the  papers,  to  the  clerk  of  the  circuit  court,  the 
court,  in  the  absence  of  a  showing  to  the  contrary,  has  the  right  to  pre- 
sume that  none  was  filed. 

8ax& — ^Afty  to  Proceeding, —  Who  u. — May  Appeal  Wiihovi^Uing  AffidamL 
— Section  677^y  R,  S,  1881,  Ckmetmed, — Where  a  person  is  named  in  a  pe- 
tition to  establbh  a  highway  as  one  of  the  persons  over  whose  land  the 
highway  was  to  pass,  and  whose  property  was  to  be  appropriated  for  a 
public  use,  he  is  a  party  to  the  proceeding  to  establish  the  public  high- 
way in  question.  He  may  appeal  from  the  decision  of  the  board  of 
county  commissioners  without  filing  an  affidavit  with  the  auditor,  and 
although  he  did  not  file  any  remonstrance  with  the  board,  and  did  not 
appear  in  any  manner  to  the  proceedings.  Section  5772,  B.  8. 1881,  re- 
quiring the  filing  of  an  affidayit,ha8  no  application  to  persons  who  are 
parties  to  the  proceeding. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellant. 

Coffey,  J. — At  the  June  session  of  the  board  of  com- 
missioners of  White  county  for  the  year  1887  the  appellees, 
Hiram  Wheeler  and  others,  filed  a  petition  praying  for  the 
establishment  of  a  public  highway.  Upon  this  petition 
viewers  were  appointed  who,  on  the  9th  day  of  September, 
filed  their  report  in  fiivor  of  the  establishment  of  said  high- 
way, and  on  the  same  day  the  board  entered  an  order  estab- 
lishing the  highway  as  prayed. 

On  the  7th  day  of  October,  1887,  the  appellant,  through 
whose  land  the  highway  passed,  filed  an  appeal  bond  with 
the  auditor  of  said  county,  and  prayed  an  appeal  to  the 
White  Circuit  Court.  In  answer  to  this  prayer  the  auditor 
made  out  a  transcript  of  the  proceedings  and  filed  the  same, 
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with  the  papers  in  the  cause,  in  the  clerk's  office  of  said 
court. 

No  remonstrance  was  filed  by  the  appellant  with  the  board 
of  commissioners,  nor  did  he  appear  in  any  manner  to  the 
proceedings,  nor  did  he  file  any  affidavit  with  the  auditor  for 
the  purpose  of  taking  an  appeal. 

On  motion  of  the  appellees  the  circuit  court  dismissed  the 
appeal,  for  the  reason  that  the  appellant  had  not  filed  an  af- 
fidavit with  said  auditor  for  the  purpose  of  taking  an  appeal 
to  the  circuit  court. 

This  action  of  the  White  Circuit  Court  is  assigned  as  error. 

We  are  not  favored  with  a  brief  of  the  cause  by  the  ap- 
pellees, and,  therefore,  have  no  information  as  to  their  theoiy 
upon  which  the  ruling  of  the  circuit  court  should  be  sus- 
tained. 

Section  5027,  R.  S.  1881,  provides  that  ^^Any  person  ag- 
grieved by  any  decision  of  any  board  of  commissioners  may 
appeal  therefrom  to  the  circuit  court  of  such  county,  upon 
his  filing  a  bond,  with  surety  and  penalty,  to  be  approved 
by  the  auditor  of  such  county,  conditioned  for  the  due  pros- 
ecution of  such  appeal  and  the  payment  of  costs,  if  costs  be 
adjudged  against  him.'' 

Section  5772,  R.  S.  1881,  provides  that  ''From  any  decision 
of  such  commissioners  there  shall  be  allowed  an  appeal  to 
the  circuit  court  by  any  person  aggrieved ;  but  if  such  per- 
son shall  not  be  a  party  to  the  proceeding,  such  appeal  shall 
not  be  allowed,  unless  he  shall  file,  in  the  office  of  the  county 
auditor,  his  affidavit,  setting  forth  that  he  has  an  interest  in 
the  matter  decided,  and  that  he  is  aggrieved  by  such  decis- 
ion, alleging  explicitly  the  nature  of  his  interest/' 

It  is  contended  by  the  appellant: 

First.  That  it  does  not  affirmatively  appear  by  the  record 
that  the  appellant  did  not  file  in  the  auditor's  office  the  af- 
fidavit required  by  section  5772,  supra;  and. 

Second,  That  the  appellant  was  a  party  to  the  proceedings 
to  establish  the  highway  in  question,  and  for  that  reason  he 
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was  not  required  to  file  the  affidavit  contemplated  by  that 
section. 

To  the  first  contention  of  the  appellant  we  can  not  agree. 

The  law  required  the  auditor  of  the  county  to  make  out  a 
fall  and  complete  transcript  of  all  the  proceedings  had  in 
the  cause,  and  transmit  it,  together  with  all  the  papers  in  the 
cause,  to  the  clerk  of  the  circuit  court. 

The  law  presumes  that  he  did  his  duty,  and  as  no  affidavit 
appears  in  the  transcript,  or  among  the  papers  in  the  cause, 
the  court,  in  the  absence  of  a  showing  to  the  contrary,  had 
the  right  to  presume  that  none  was  filed. 

The  case  of  Scraper  v.  Pipes,  59  Ind.  158,  relied  on  by  the 
appellant,  is  not  in  point.  In  that  case  the  motion  to  dis- 
miss the  appeal  was  based  upon  the  fact  that  the  appellant 
had  failed  to  cause  summons  to  be  issued  by  the  clerk  of  the 
court  after  the  transcript  was  filed  in  his  office.  It  was  very 
properly  held  that,  in  the  absence  of  an  affidavit,  the  court 
could  not  determine  whether  process  had  been  issued  or  not. 
The  question  here  is  quite  a^ifierent  one. 
'  We  are  of  the  opinion  that  the  appellant's  second  position 
must  be  sustained.  The  appellant  is  named  in  the  petition 
as  one  of  the  persons  over  whose  land  the  highway  was  to 
pass,  and  whose  property  was  to  be  appropriated  for  a  pub- 
lic use.  It  will  not  do  to  say  that  his  property  could  be 
taken  and  appropriated  to  a  public  use  in  a  proceeding  to 
which  he  was  not  a  party.  He  was  a  party  to  the  proceed- 
ing to  establish  the  public  highway  in  question.  Section 
5772  has  no  application  to  persons  who  are  parties  to  the  pro- 
ceeding. In  order  to  appeal  no  affidavit  is  required  of  such 
parties.  For  this  reason  the  court  erred  in  dismissing  the 
appeal  because  the  appellant  had  failed  to  file  the  affidavit 
contemplated  by  that  section. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
overrule  the  motion  to  dismiss  the  appeal,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  Sept.  24, 1890. 
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No.  16,504. 

}g  J^l     Hamilton,  Administbatob,  v.  Jones,  Administbatbix. 

^_1^|  Abatement. — Of  Action,— Dttdk  Oeeationed  by  Wrongful  Ad, — Eepreaen/atiwi 
of  Wrong-Doer»^Adxon  not  Maintainable  AgainsL — SUUute  Contitued, — ^The 
cause  of  action  given  by  sec.  284,  B.  8. 1881,  to  the  personal  representatiye 
for  the  benefit  of  the  widow  and  children  or  next  of  kin  of  one  whose 
death  has  been  caused  by  the  wrongful  act  or  omission  of  another, 
abates  on  the  death  of  the  wrong-doer,  and  can  not  be  maintained 
against  the  personal  representatives. 
Statute. — In  Derogation  of  Common  Law, — How  Coiutrued. — Statutes  in  de- 
rogation of  the  common  law  are  to  be  strictly  construed,  and  one  who 
seeks  to  maintain  an  action  which  was  within  the  prohibition  of  the 
common  law  must  be  able  to  point  to  a  statute  which  in  plain  and  ex- 
plicit terms  authorizes  the  action  to  be  maintained.  A  plain  tiff  who 
sues  on  a  right  of  action  given  by  statute  must  present  a  case  clearly 
within  the  statute  which  creates  the  right. 

From  the  Fayette  Circuit  Court. 

O.  C.  Florea,  L.  L.  Broaddus  and  E.  /.  Smiih^  for  appel- 
lant. 

J*.  /.  Littley  D.  TT.  MeKee  and  J.  Ml  Mcintosh,  for  ap- 
pellee. 

Mitchell,  J. — Hamilton,  as  administrator  of  the  estate 
of  Katie  Hood,  filed  a  claim  against  the  estate  of  Henry  Lee 
Jones,  and  alleged,  as  a  cause  of  action,  that  the  decedent, 
Jones,  unlawfully,  feloniously,  and  purposely,  killed  and 
murdered  the  plaintiff's  intestate,  by  means  described,  and 
that  he  prosecuted  the  action  for  the  benefit  of  the  next  of 
kin  of  his  intestate. 

The  question  is  whether  or  not  the  cause  of  action,  given 
by  section  284,  R.  S.  1881,  to  the  personal  representative 
for  the  benefit  of  the  widow  and  children,  or  next  of  kin  of 
one  whose  death  has  been  caused  by  the  wrongful  act  or 
omission  of  another,  abales  upon  the  death  of  the  wrong-doer. 

The  cause  of  action  is  plainly  one  which,  according  to  the 
common  law,  would  not  have  survived  either  the  death  of 
the  injured  party  or  the  wrong-doer.    JBoor  v.  Latcrey,  103 
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Ind.  468  (53  Am.  Rep.  619,  and  note);  Hus  v.  Lowrey,  122 
Ind.  225.  It  is  equally  plain  that  by  force  of  section  284, 
B.  S.  1881,  which  creates  the  right  of  action,  it  survived  the 
death  of  the  plaintiff's  intestate.  Did  it  also  survive  the 
death  of  the  wrong-doer  ? 

Our  attention  has  not  been  called  to  any  decision  of  this 
court  directly  in  point,  but  uniformly,  so  far  as  we  have  dis- 
covered, the  question  involved  has  been  decided  adversely 
to  the  plaintiff  in  all  those  States  where  it  has  arisen. 

Thus,  in  Hegerieh  v.  Keddie,  99  N.  Y.  258,  an  action 
brought  by  an  administratrix  to  recover  damages  for  the 
death  of  her  intestate,  which  was  caused  by  the  alleged  neg- 
ligence of  defendant's  testator,  it  was  held,  after  most  care- 
ful and  elaborate  examination,  that  the  action  abated. 

In  this  case,  Yertore  v.  Wistoall,  16  How.  P.  R.  8,  cited  and 
relied  on  by  the  appellant,  was  overruled  and  distinguished. 
Ott  V.  Kauffman,  68  Md.  56,  was  an  action  by  a  husband  to 
recover  damages  for  an  assault  and  battery  of  his  wife, 
whereby  he  lost  her  services,  and  was  obliged  to  expend 
money  for  medical  and  other  attendance  upon  her.  Quoting 
the  language  of  Lord  Mansfield,  that ''  the  wrong  and  the 
wrong-doer  were  buried  together,'^  the  court  held  that  under 
the  Maryland  statute  the  action  did  not  survive.  In  New 
York,  under  a  statute  which  provides,  in  substance,  that  ac- 
tions for  wrongs  done  to  the  '^  property  rights  and  interests  '^ 
of  another  shall  survive,  and  not  abate  by  the  death  of  the 
plaintiff  or  defendant,  it  has  been  held  that  where  a  wife 
was  injured  through  the  negligence  of  another,  an  action 
brought  by  the  husband  to  recover  damages  for  loss  of  ser- 
vices, and  for  expenses  incurred  for  medical  attendance,  did 
not  abate  on  the  death  of  the  plaintiff,  for  the  reason  that  the 
injury,  though  to  the  person  of  the  wife,  affected  the  prop- 
erty rights  and  interests  of  the  husband.  Oregin  v.  Brook- 
lyn,  etc.^  R.  R.  Co.,  75  N.  Y.  192 ;  Oregin  v.  Brooklyn,  etc., 
R.  R.  Co.,  83  N.  Y.  595. 
Vol-.  125.— 12 
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RuMell  V.  Suriburyy  37  Ohio  St.  372,  was  an  action  against 
the  estate  of  a  deceased  person  for  wrongfully  causing  the 
death  of  another^  and  it  was  held  that  the  right  to  commence 
an  action  for  wrongfully  causing  death,  under  the  statute  of 
that  State,  which  required  compensation  for  causing  death  by 
wrongful  act,  neglect,  or  default,  abates  by  the  death  of  the 
wrong-doer. 

Moe  V.  Smiley,  125  Pa.  St.  136  (3  Lawyers'  Bep.  An.  341), 
was  an  action  against  an  estate  to  recover  damages  for  killing 
tiie  plaintiff's  intestate,  and  it  was  held  that  an  action  for 
damages,  given  by  the  statute  of  Pennsylvania  to  the  widow, 
children  or  next  of  kin,  of  one  whose  death  had  been  oc* 
casioned  by  unlawful  violence  or  negligence,  could  not  be 
maintained  against  the  executor  or  administrator  of  the 
wrong-doer,  notwithstanding  an  express  provision  of  the 
Constitution  of  the  State  which  declared  in  effect  that  in  case 
of  injuries  resulting  in  death  the  cause  of  action  should  sur- 
vive. Speaking  of  the  constitutional  provision  the  court 
said  :  ''  This  provision  plainly  means  that  in  such  cases  the 
right  of  action  shall  survive  to  the  personal  representatives 
of  the  injured  party;  not  that  the  action  may  be  brought 
against  the  executor  or  administrator  of  the  person  whose 
violence  or  negligence  occasioned  the  injury.  In  other  words, 
it  is  the  cause  of  action,  not  the  liability,  that  survives." 

Statutes  in  derogation  of  the  common  law  are  to  be 
strictly  construed,  and  one  who  seeks  to  maintain  an  action 
which  was  within  the  prohibition  of  the  common  law  must 
be  able  to  point  to  a  statute  which  in  plain  and  explicit  terms 
authorizes  the  action  to  be  maintained.  A  plaintiff  who  sues 
on  a  right  of  action  given  by  statute  must  present  a  case 
clearly  within  the  statute  which  creates  the  right. 

The  language  of  section  284  seems  to  repel  any  implica- 
tion that  the  personal  representative  of  one  whose  death  had 
been  caused  by  the  wrongful  act  or  neglect  of  another,  might 
maintain  an  action  against  the  administrator,  or  other  per- 
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sonal  representative  of  the  wrong-doer.    The  language  of 
the  statate  is  as  follows : 

''  When  the  death  of  one  is  caused  by  the  wrongful  act  or 
omission  of  another,  the  personal  representatives  of  the 
former  may  maintain  an  action  therefor  against  the  latter/^ 
etc. 

The  effect  of  this  statute  is  to  limit  and  restrain  the  pro- 
ceedings which  may  be  maintained  by  the  personal  repre-   . 
sentatives  of  the  person  whose  death  has  been  occasioned  by 
the  wrongful  act  or  omission  of  another,  to  an  action  against 
the  latter. 

It  is  not  admissible  for  the  court,  by  mere  construction, 
to  add  to  the  language  of  the  statute  so  as  to  authorize  an 
action  to  be  maintained  against  the  latter,  and  in  case  of  his 
death  against  his  personal  representative.  In  respect  to  the 
persons  by  or  against  whom  actions  like  the  present  may  be 
maintained,  and  the  time  within  which  they  must  be  com-' 
menced,  section  284  is  definite,  explicit  and  complete  within 
itself.  This  section  is  neither  enlarged  nor  diminished  in 
any  respect  by  reference  to  other  sections  regulating  the^  sur- 
vival or  limitation  of  actions.  As  is  in  effect  said  of  a  sim- 
ilar statute  in  Hegerich  v.  Keddie,  supra.  The  plain  impli- 
cation, from  its  language,  is  at  war  with  the  idea  that  the 
Iiegislature  intended  to  create  a  cause  of  action  enforceable 
against,  as  well  as  by,  representatives. 

As  has  often  been  declared,  the  section  under  examina- 
tion gives  a  new  right  of  action,  and  one  altogether  unknown 
to  the  common  law.  It  specifies,  in  terms,  by  whom  the  ac- 
tion is  to  be  brought,  against  whom  it  may  be  maintained ; 
prescribes  the  time  within  which  it  must  be  commenced, 
limits  the  amount  of  the  damages  which  may  be  recovered, 
and  designates  to  whose  exclusive  benefit  it  shall  enure. 

Since,  by  the  common  law,  the  liability  of  one  who  injured 
the  person  of  another,  came  to  an  end  with  the  death  of  the 
wrong-doer,  and  inasmuch  as  the  statute  which  gives  the  right 
of  action  does  not  extend  the  liability  to  the  personal  repre* 
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sentative,  or  to  the  estate  of  the  person  who  committed  the 
injury,  except  in  cases  where  an  interest  in  the  subject-mat- 
ter of  the  action  passed  to  the  estate,  it  must  result  inevita- 
bly that  the  action  abates  at  the  death  of  the  wrong-doer. 

It  is  not  deemed  necessary  to  give  particular  attention  to 
that  feature  of  the  argument  on  appellant's  behalf  which 
seeks  to  maintain  the  proposition  that  the  statute  creating 
the  right  of  action  gives  a  vested  property  interest  to  the 
widow  and  children,  or  next  of  kin,  in  the  life,  or,  rather,  in 
the  death  of  a  husband,  father,  or  relative,  and  that,  hence, 
the  action  did  not  abate  according  to  the  rules  of  the  com- 
mon law.  This  argument  is  built,  so  far  as  it  is  supported 
by  authority,  upon  the  case  of  Yertore  v.  Wiswall,  supra. 
The  doctrine  of  that  case  has  been  discarded  again  and  again, 
and  no  court  has  been  more  emphatic  in  its  disavowal  than 
the  court  of  appeals  of  the  State  in  which  it  was  first  enun- 
ciated. 

The  judgment  is  affirmed,  with  costs. 

FUed  Sept.  24, 1890. 
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Habeas  Corpus. — Bepeaied  Proseeution  <^  IMsoner. — Legality  </  JRnoce«.— 
Statute. — The  petitioner  in  an  application  for  a  writ  o!  habetu  ecrpw  al- 
leged that  be  had  been  twice  convicted  of  arson,  and  that  on  appeal  the 
judgment  had  been  reversed  in  each  instance ;  that  a  prosecation  for 
conspiracy,  in  connection  with  the  crime  of  arson,  was  then  institoted 
by  affidavit  and  information,  and  dismissed  ;  that  an  indictment  was 
then  returned  against  him,  which  indictment,  on  the  prisoner's  motion, 
was  quashed,  and  the  petitioner  ordered  by  the  court  to  remain  in  cus- 
tody to  answer  any  charge  that  might  be  made  by  the  grand  jury ;  that 
no  accusation  having  been  presented  against  him  he  applied  for  a  writ 
of  habeas  eorptM,  and  was  discharged  npon  his  own  recognizance  to  await 
the  action  of  the  grand  jury.    It  was  further  alleged  that  immediately 
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after  sach  discharge  the  petitioner  was  again  arrested  and  confined  in 
jail  by  the  sheriff  upon  a  pretended  affidavit  and  information  made  by 
the  sheriff,  charging  him  with  conspiracy,  and  that  he  was  then  in  his 
custody.  Upon  a  return  made  by  the  sheriff  the  writ  was  denied,  and 
the  petitioner  again  remanded  to  his  custody. 
HtH  that  under  section  1119,  B.  8. 1881,  which  proyides  that  "No  court 
or  judge  shall  inquire  into  the  legality  of  any  judgment  or  process 
whereby  the  party  is  in  his  custody  upon  a  warrant  issued  from  the  cir- 
cuit court,  upon  an  indictment  or  information,"  a  case  was  not  made  en- 
titling the  petitioner  to  a  discharge,  and  that  the  judgment  of  the  court 
would  not  be  distuibed,  it  not  appearing  that  there  was  any  delay  in  the 
last  prosecution,  or  that  the  crime  with  which  the  prisoner  was  last 
charged  was  the  same  as  that  charged  against  him  in  either  of  the  former 
prosecutions. 

From  the  Decatur  Circuit  Court. 
J.  S.  Scobey,  for  appellant. 

Oldb,  J. — This  is  an  application  for  a  writ  of  habeas  cor- 
pus. On  the  31st  day  of  May,  1890,  the  appellant  filed  his 
petition  in  the  Decatur  Circuit  Court,  from  which  it  appears 
that  the  appellant  was  indicted,  in  December,  1888,  for  ar- 
son ;  that  he  was  tried  and  convicted  of  such  charge  in  May, 
1889,  and  sentenced  to  the  State  Prison  South ;  that  the 
cause  was  appealed  to  this  court  and  the  judgment  reversed, 
and  he  was  again  tried  and  convicted  and  sentenced  to  prison 
in  September,  1889,  and  again  an  appeal  was  taken  to  this 
court,  and  the  judgment  reversed  in  October,  1889;  that  the 
prosecuting  attorney  then  proceeded  against  the  appellant 
by  affidavit  and  information,  charging  him  with  a  conspir- 
acy in  connection  with  said  crime  of  arson,  which  affidavit 
and  information  were,  by  the  prosecuting  attorney,  dismissed, 
and  an  indictment  returned  against  the  appellant  on  the  3d 
day  of  March,  1890,  charging  him  with  the  crime  of  conspir- 
acy, which  indictment  was  afterward  quashed  on  motion  of 
the  appellant,  and  the  appellant  ordered  by  the  court  to  re- 
main in  the  custody  of  the  sheriiT  to  answer  any  charge  that 
might  be  made  against  him  by  the  grand  jury  of  said  court; 
that  twenty-five  days  of  the  April  term  of  the  court  had 
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elapsed  and  no  accusation  had  been  presented  against  him, 
and  he  applied  to  the  Decatur  Circuit  Court  for  a  writ  of 
haheoB  corpus,  and  was  ordered  to  be  discharged  upon  his 
entering  into  his  own  personal  recognizance  in  the  sum  of 
(600  to  await  the  action  of  the  grand  jury ;  and  the  appel- 
lant appeared  in  open  court  and  entered  into  his  own  recog- 
nizance in  the  sum  of  $500  for  his  appearance  at  the  Sep- 
tember term  of  said  court,  1890,  and  from  day  to  day  of 
said  court,  and  not  depart  without  leave.  It  was  further  al- 
leged in  the  petition  that  after  the  defendant  entered  into 
such  recognizance,  and  was  discharged,  the  appellee  George 
S.  Dickey,  sheriff  of  said  county,  again  arrested  the  appel- 
lant on  a  pretended  affidavit  and  information  thereafter  filed, 
made  by  himself,  and  again  immediately  incarcerated  said 
appellant  in  the  jail  of  said  county,  where  he  is  now  con- 
fined, and  that  his  said  imprisonment  is  unlawful  and  op- 
pressive, and  made  in  contempt  of  the  order  of  said  court 
discharging  said  appellant  in  said  cause,  of  which  said  appel- 
lee had  full  notice  when  he  made  the  affidavit  against  the  de- 
fendant on  which  he  was  arrested.  On  this  petition  a  writ 
of  habeas  corpus  issued,  and  to  this  writ  the  appellee  made  a 
return,  alleging  that  he,  George  8.  Dickey,  is  the  sheriff  of 
Decatur  county,  and  was  at  the  time  of  the  filing  of  the  pe- 
tition and  issuing  of  the  writ,  and  as  such  sheriff  had  charge 
of  the  jail  of  the  county  ;  that  on  the  31st  day  of  May,  1890, 
an  affidavit  and  information  charging  the  appellant  with  the 
crime  of  conspiracy  ;were  filed  in  said  Decatur  Circuit  Court, 
on  the  thirtieth  judicial  day  of  the  April  term,  1890,  thereof, 
and  thereupon  the  clerk  of  said  court  issued  a  warrant 
thereon  for  the  arrest  of  the  appellant  on  said  affidavit  and 
information,  and  placed  the  same  in  the  hands  of  the  said 
George  S.  Dickey,  appellee,  as  sheriff,  to  execute,  setting  out 
a  copy  of  the  warrant,  which  is  in  the  usual  form ;  that  on 
said  day  said  Dickey,  as  such  sheriff,  arrested  the  appellant 
by  virtue  of  said  warrant,  as  commanded  therein,  and  that 
he,  as  such  sheriff,  confined  him  in  the  jail  of  said  county, 
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and  now  holds  him  in  custody  under  said  warrant,  and  not 
otherwise ;  and  that  he  now  has  said  appellant  in  court,  and 
asks  that  the  appellant  be  remanded  to  his  custody. 

Thereupon  the  appellant  excepted  to  the  return,  for  the 
following  reasons : 

First.  That  the  same  is  not  responsive  to  the  petition, 
nor  is  it  any  answer  to  the  facts  alleged  therein. 

Second.  That  there  are  no  facts  alleged  in  said  return 
sufficient  in  law  to  constitute  any  answer  or  return  to  said 
writ,  nor  does  said  return  allege,  or  show,  any  fact  author- 
izing said  Dickey  to  hold  said  petitioner  in  his  custody. 

The  court  overruled  the  exceptions,  to  which  ruling  the 
appellant  excepted,  and  the  court  then  ordered  that  the  ap- 
pellant be  remanded  to  the  custody  of  the  appellee  as  sheriff, 
and  held  to  bail  in  the  sum  of  $500 ;  to  which  the  appellant 
objected,  and  excepted,  and  prosecutes  this  appeal,  and  as- 
signs the  ruling  of  the  court  as  error. 

The  only  reasons  urged  by  counsel  for  appellant  for  a  re- 
versal of  the  judgment  is  the  repeated  charges  brought  against 
the  appellant,  and  the  long-continued  prosecution ;  and  it  is 
contended  that  it  is  in  violation  of  that  portion  of  section 
12  of  the  Bill  of  Bights,  which  provides  that  "  Justice  shall 
be  administered  freely,  and  without  purchase ;  completely, 
and  without  denial ;  speedily,  and  without  delay." 

It  would  seem  that  there  had  been  many  errors  commit- 
ted in  conducting  the  prosecution  against  the  appellant. 
He  was  twice  convicted  of  arson,  and  the  judgment  reversed 
in  each  instance.  Then  a  prosecution  for  conspiracy  was 
instituted,  first  by  affidavit  and  information,  and  that  was 
dismissed  and  an  indictment  returned  against  him,  and  on 
his  motion  the  indictment  was  quashed,  and  now  he  is  again 
arrested  on  a  charge  of  conspiracy  brought  against  him  by 
affidavit  and  information,  but  no  case  is  presented  by  these 
proceedings  for  his  discharge. 

Section  1119,  relating  to  habeas  corpus  proceedings,  pro- 
vides :     '^  No  court  or  judge  shall  inquire  into  the  legality 
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of  any  judgment  or  process  whereby  the  party  is  in  his 
custody.  *  * 

^'Fourth.  Upon  a  warrant  issued  from  the  circuit  court 
ppon  an  indictment  or  information. '^ 

The  return  in  this  case  shows  the  appellant  to  be  in  the 
custody  of  the  appellee,  as  sheriff  of  Decatur  county,  on  a 
warrant  issued  from  the  circuit  court  upon  an  affidavit  and 
information  which  were  filed  in  said  court;  and  the  warrant 
issued  to  said  sheriff,  and  he  arrested  the  appellant  by  virtue 
of  the  writ  on  the  same  day  the  petition  in  this  case  was 
filed.  So,  as  to  this  particular  prosecution,  no  delay  had  oc- 
curred afler  the  filing  of  the  affidavit  and  information,  when 
the  appellant  filed  his  petition  ;  and  it  does  not  appear  that 
the  crime  with  which  he  is  charged  in  the  affidavit  and  in- 
formation on  which  the  warrant  issued,  by  virtue  of  which 
the  sheriff  made  the  arrest  of  the  appellant,  and  now  holds 
him  in  custody,  is  the  same  charge  made  against  him  in  either 
of  the  former  prosecutions. 

The  statement  in  the  petition  as  to  the  authority  of  the 
sheriff  to  make  the  last  arrest,  and  by  virtue  of  which  he  now 
holds  him,  is  that  subsequent  to  the  appellant's  discharge  in 
the  former  habeas  eorptis  case  '^  said  Dickey,  sheriff,  again 
arrested  this  petitioner  on  a  pretended  affidavit  and  informa- 
tion thus  filed  and  made  by  himself,  and  again  immediately 
incarcerated^  this  petitioner  in  said  jail  of  said  county;"  and 
the  return  shows  that  an  affidavit  and  information  were  filed 
in  the  circnit  court  charging  the  appellant  with  conspiracy^ 
and  the  warrant  is  for  his  arrest  to  answer  the  charge  of  con- 
spiracy. There  may  have  been  more  than  one  charge  of 
conspiracy  against  the  appellant,  and  there  is  nothing  in 
these  proceedings  to  show  that  there  was  not,  and  this  court 
can  not  indulge  in  any  presumptions  that  all  the  charges  made 
against  him  were  the  same ;  and  even  if  it  did  it  would  not 
entitle  him  to  a  release.  No  question  is  presented  as  to  the 
sufficiency  of  the  description  of  the  offence  in  the  affidavit, 
information,  or  warrant.     It  is  questionable  whether  or  not 
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the  petition  shows  the  appellant  to  be  illegally  held  in  cus- 
tody by  the  sheriff.  It  simply  alleges  that  the  sheriff  arrested 
him  on  a  pretended  affidavit  and  information  then  on  file, 
made  by  himself;  but  in  any  event  the  final  ruling  of  the 
court  was  proper,  and  it  is  not  necessary  to  pass  upon  the 
sufficiency  of  the  petition. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  June  20, 1890 ;  petition  for  a  rehearing  overruled  Sept.  20, 1890. 
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iSTl 

pABTinoN. — 7\Ue  not  in  Isaue.'^IHvmcn  of  Land. — Where  the  title  is  not  j»8    64 

put  in  issue  in  a  partition  proceeding  the  judgment  does  no  more  than  j^   Jj^ 

divide  the  land.    The  title  may  he  put  in  issue,  and  if  so  the  decree  is  i^~i85 

conclusive.  ljo_643 

Sheriff's  Sai<e. —  TJjpon  Decree  against  Married   Woman, — Land  Held  in  14«      9 

Virtue  of  JVeoiotis  Marriage. — Saie  does  not  Pass  Title. — A  purchaser  at  a  ^^^  ^^ 

sale  made  upon  a  decree  of  foreclosure  rendered  against  a  woman  who  {^  ^ 

acquires  property  from  her  first  husband  under  the  statute,  and  who  ~j^   ^gg 

marries  a  second  time,  acquires  no  title  by  mere  force  of  the  decree  and  I6i   387 

sale. 

QuiSTiNO  TrrLS. — Condvgive  Decree. — CoikUeral  Attack. — In  a  suit  to  quiet 
title,  where  there  is  jurisdiction,  a  decree  declaring  the  plaintiff  to  be 
the  owner  in  fee  simple  of  the  land,  with  an  order  that  the  title  of  the 
plaintiff  be  quieted  as  to  all  of  the  defendants,  and  that  they  be  di- 
vested of  all  title,  is  conclusive  upon  all  the  parties  to  the  suit,  and  is 
not  subject  to  collateral  attack. 

From  the  Henry  Circuit  Court. 

(7.  L.  Henry  and  H.  C.  Ryan,  for  appellant. 
M.  8.  Robinson  and  J.  W.  Lovett,  for  appellee. 

Elliott,  J. — The  land  in  controversy  was  owned,  at  one 
time,  by  Thomas  E.  Scott,  and  he  was  at  the  time  the  owner 
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of  other  lands.    He  made  a  will,  and  died  sometime  after-    , 
wards.    His  will  was  duly  admitted,  to  probate  on  the  3d 
day  of  September,  1863.     In  the  first  item  of  his  will  he 
made  a  disposition  of  all  of  his  personal  estate.    The  second  ' 

item  reads  thus :  ^^  I  devise  and  will  to  my  children  herein 
named^  to  share  among  them  equally,  to  wit :  James  Scott, 
William  Scott,  Nancy  Scott,  Mary  E.  Scott,  and  Martha  E. 
Scott,  my  daughters  begotten  of  the  body  of  Eliza  Bell,  said 
children  to  take  said  real  estate,  subject  to  the  right  of  my 
wife,  Sarah  E.  Scott,  under  the  statutes  of  this  State.''  The 
appellee  was  the  widow  of  Thomas  E.  Scott,  the  testator. 
After  the  will  was  admitted  to  probate  partition  of  the  lands 
was  made  by  agreement  between  the  appellee  and  the  chil- 
dren of  the  testator  named  in  his  will.  This  agreement  was 
made  in  a  suit  for  partition,  and  embodied  in  a  decree.  The 
land  here  in  controversy  was  set  off  to  the  appellee  in  sever- 
alty. Subsequently  the  appellee  married  Peter  Lennen,  and 
on  the  3d  day  of  February,  1870,  she  and  her  husband,  Peter 
Lennen,  sold  and  conveyed  the  land  to  Columbus  Davis,  who 
entered  into  possession.  Afterwards  Columbus  Davis  sold 
and  conveyed  the  land  to  his  wife,  Clarinda  Davis.  In  May, 
1881,  Clarinda  Davis  brought  suit  to  quiet  title,  and  she  ob- 
tained a  decree.  After  the  rendition  of  this  decree  Clarinda 
Davis  and  her  husband  executed  a  mortgage  upon  the  land, 
and  on  this  mortgage  a  decree  of  foreclosure  was  rendered. 
At  the  sale  made  on  the  decree  the  appellant  purchased  the 
land,  and  under  that  decree  now  claims  title. 

Our  decisions  declare  that  where  the  provisions  of  a  will 
are  the  same  as  those  of  the  law,  the  devisee  will  be  deemed 
to  take  by  the  law,  and  not  under  the  provisions  of  the  will. 
Stilwell  V.  KnappeTy  69  Ind.  558  ;  Davidson  v.  Koehler^  76 
Ind.  398;  Davidson  v.  Bates,  111  Ind.  391.  In  this  in- 
stance the  provisions  of  the  will  are  unusually  clear  and  ex- 
plicit, for  it  is  expressly  declared  that  the  widow  shall  take 
such  an  estate  as  the  statute  gives  her. 

It  is  settled  by  our  decisions  that  where  the  title  is  not  in 
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issue,  in  a  partition  proceeding,  the  judgment  does  no  more 
than  divide  the  land,  although  it  is  otherwise  where  the  title 
is  put  in  issue.  Avery  v.  Akina,  74  Ind.  283 ;  Utterback  v. 
Terhune,  75  Ind.  363 ;  Miller  v.  Noble,  86  Ind.  527 ;  Woolery 
V.  QrayBon,  110  Ind.  149;  Lmdz  v.  Oreoe,  102  Ind.  173; 
Spencer  v.  MeOanagley  107  Ind.  410;  L'Hommedieu  v.  Oin- 
oinnati,  eie.,  R.  W.  Ob.,  120  Ind.  435. 

Title  may  be  put  in  issue  in  partition  proceedings,  and  if 
it  is  in  issue  the  decree  is  conclusive.  MoMahan  v.  New^ 
comer,  82  Ind.  565;  Ferris  v.Beed,  87  Ind.  123;  Thorp  v. 
Hanea,  107  Ind.  324. 

The  title  was  not  put  in  issue  in  the  partition  proceeding, 
nor  adjudicated,  and  the  right  of  the  testator's  widow  was, 
therefore,  not  affected,  except  as  to  the  parcel  which  she  was 
entitled  to  hold  in  severalty,  and  as  to  that  no  further  than 
to  vest  it  in  her  in  severalty  under  the  law,  and  exclude  her 
from  the  other  lands.  In  other  words,  the  decree  in  partition 
simply  determined  what  she  should  take  in  severalty,  not 
by  what  title  she  should  hold  it.  Whatever  the  tenure  of  her 
holding  at  the  time  the  proceedings  were  begun,  by  that  ten- 
ure she  continued  to  hold  so  far  as  concerns  the  decree  of 
partition. 

A  purchaser  at  a  sale  made  upon  a  decree  of  foreclosure 
rendered  against  a  woman  who  acquires  property  from  her 
first  husband  under  the  statute,  and  who  marries  a  second 
time,  does  not  acquire  by  mere  force  of  the  decree  and  sale 
a  fee  simple  title,  nor,  indeed,  any  title  at  all.  McQullough 
V.  Davis,  108  Ind.  292.  It  is  evident,  therefore,  that  if  the 
appellant  acquired  title  it  must  be  for  the  reason  that  some 
decree  or  judgment  other  than  the  decrees  in  the  partition 
proceedings  and  foreclosure  suit  vested  it  in  Clarinda  Davis. 

If  the  appellant  acquired  title  it  must  be  for  the  reason 
that  the  decree  in  the  suit  to  quiet  title  divested  the  title  of 
the  appellee  and  the  other  defendants  to  that  suit,  and  quieted 
it  in  Clarinda  Davis.  If  the  decree  in  that  suit  did  quiet 
title  in  her,  it  freed  the  property  from  all  claims  of  whatso- 
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ever  nature  ofthe  defendants  existing  at  the  time  the  suit  was 
instituted,  for  it  is  settled  law  that  a  decree  quieting  title  con- 
cludes the  parties.  This  has  long  been  established  law, 
Jackson  V.  Smith,  120  Ind.  520  (524)  ;  Watkins  v.  WiningSj 
102  Ind.  330 ;  Indiana,  etc.,  R.  W.  Go.  v.  Allen,  113  Ind.  581  ; 
Faugkt  v.  Faugkt,  98  Ind.  470 ;  Ragsdale  v.  Mitohdl,  97  Ind. 
458;  Farrar  v.  Clark,  97  Ind.  447;  Gooter  v.  Boston,  89 
Ind.  185  (186)  ;  Green  v.  Olynn,  71  Ind.  336  ;  Lessee  of  Par- 
risk  V.  Ferris,  2  Black,  606 ;  Starr  v.  Stark,  1  Sawy.  C.  C. 
270 ;  Reed  v.  Galderwood,  32  Cal.  109 ;  Merced  Mining  Go, 
V.  Fremont,  7  Cal.  317 ;  Gurtis  v.  Sutter,  15  Cal.  259. 

A  complaint  to  quiet  title  challenges  the  defendants  to 
present  their^laims,  and  directly  gives  them  an  opportunity 
to  assert  their  interest  or  title,  and  if  they  farl  to  do  so  they 
are  concluded.  This  doctrine  is  as  old  as  this  court — indeed, 
it  is  much  older.  Fischli  v.  Fischli,  1  Blackf.  360.  It  has 
been  approved  and  enforced  time  and  time  again. 

In  the  suit  to  quiet  title  Clarinda  Davis  asserted  that  she 
was  the  owner  of  the  land  in  fee  simple,  and  it  was  this  as- 
sertion of  ownership  that  the  defendants  were  challenged  to 
contest.  If  she  was,  in  feet,  the  sole  owner  in  fee,  the  de- 
fendants could  not  possibly  have  any  title  whatever,  for  the 
existence  of  a  fee  simple  is  always  and  absolutely  exclusive. 
Dumont  v.  Dufore,  27  Ind.  263;  Rogers  v.  Beach,  115  Ind, 
413  (415);  Garver  v.  Garver,  97  Ind.  497  (504). 

The  decree  declares  that  the  widow  of  Thomas  E.  Scott 
took  and  held  the  land  in  fee  simple,  and  recites  the  convey- 
ances to  Clarinda  Davis.  This  of  itself  is  an  adjudication 
that  the  grantor  of  Clarinda  Davis  was  the  owner  in  fee  of 
the  land,  and  concludes  all  who  were  defendants  to  that  suit. 
But  there  is  much  more  in  the  decree,  for  it  is  found  and  de- 
clared by  the  court  that  all  of  the  allegations  of  the  com- 
plaint are  true,  and  this  is,  of  course,  a  finding  that  the 
statement  of  the  complaint  that  the  plaintiff  was  the  owner 
in  fee  simple  is  true.  If  she  was  the  sole  owner  in  fee  the 
controversy  is  at  an  end.     There  is  a  further  decretal  order. 
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whichy  if  possible,  strengthens  the  appellant's  title.  That 
order  reads  thus :  ^*  That  the  title  of  the  said  Clarinda  Davis 
be  forever  quieted  and  set  at  rest  as  to  all  and  each  of  said 
defendants,  and  that  they,  and  each  of  them,  be  forever  di- 
vested of  all  right,  title,  interest  and  claim  in  and  to  said 
real  estate,  and  every  part  thereof/'  That  this  decree  con- 
cludes the  appellee,  and  all  who  were  parties  to  the  suit  to 
quiet  title,  is  to  our  minds  too  clear  for  controversy. 

It  matters  not  how  many  or  how  great  the  errors  of  the 
court  in  the  course  of  the  suit,  the  decree  is  not  void,  and 
if  not  void  no  collateral  attack  can  be  availing.  We  can 
look  no  further  than  the  question  of  jurisdiction,  and  that 
there  was  jurisdiction  is  not  controverted.  LatUz  v.  Maffett^ 
102  Ind.  23. 

Judgment  reversed. 

Filed  Jane  6, 1890. 
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InsUBANCS. — Prtmivm  Note. — Default  of  PayrmeiU, — Payment  After  Lots, — 
Ncn-IAabUity  of  Camipany, — Where  a  policy  of  insarance  provided  that  a 
note  given  for  the  premiam  should  operate  as  payment  and  keep  the 
policy  in  force  only  antil  the  note  matured,  and  that  during  the  period 
in  which  a  default  of  payment  existed  after  the  note  matured,  the 
policy  shonld  be  void,  but  that  if  the  insured  should  pay  the  note  after 
its  maturity  the  liability  of  the  company  on  the  policy  should  again 
attach,  and  be  in  force  after  such  payment,  a  tender  of  payment  by  the 
insured  after  the  loss  occurred  did  not  revive  the  policy  and  make  the 
company  liable  for  the  loss. 

Same. — Note  Taken  in  Payment  of  Premium. — Reply  Alleging. — Intufficienq/ 
of. — ^In  an  action  upon  such  policy  a  reply  which  alleges  that  the  note 
was  taken  in  absolute  payment  of  the  premium  is  bad,  since  its  effect 
is  to  aver  a  contemporaneous  verbal  contract  in  contravention  of  the 
written  one. 

Samx. — Jfcrfurify  of  iVemttiifi  NoU. — JVbfic«  (f  noi  Beguired. — Where  a  note 
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18  given  for  the  premium  the  insured  is  required  to  know  when  it  ma- 
tures, and  the  company  need  not  give  notice  or  make  a  demand.  The 
company  by  requesting  payment  of  the  note  does  not  waive  the  right 
to  have  it  paid  without  notice. 

Same. — Parol  Conti'oet  Gonlradiding  Wiitten  One, — InvaUdity  of. — A  verbal 
agreement  that  a  premium  note  is  accepted  as  an  absolute  payment  of 
the  premium  when  it  is  stipulated  in  the  policy  that  the  note  shall  be 
accepted  as  payment  only  until  the  maturity  of  the  note,  and  that  if 
not  paid  at  maturity  the  policy  shall  be  void,  is  contradictory  of  the 
written  agreement,  and  is  void. 

8AMB.-riVoQ^  </  L088, —  Waiver. — Where  a  policy  provides  for  proof  of  loss, 
the  refusal  of  the  company  to  receive  the  amount  of  a  premium  note, 
tendered  after  the  loss  has  occurred,  and  its  failure  to  furnish  blanks 
or  to  demand  proof,  do  not  constitute  a  waiver,  where  the  liability  of 
the  company  on  the  policy  is  not  denied. 

From  the  Howard  Circuit  Court. 

/.  G.  Blaoklidge,  W.  E.  BlacUidgej  B.  Q.  Moon  and  21 
Bates,  for  appellant. 

C,  N,  Pollard  and  C.  Bvll^  for  appellee. 

Olbs^  J.— ^This  is  an  action  by  the  appellee  against  the  ap- 
pellant upon  a  policy  of  insurance  for  the  value  of  a  barn 
and  contents  insured  by  the  appellant  and  owned  by  the  ap- 
pellee,  which  policy  of  insurance  was  issued  August  30th, 
1883,  and  the  property  was  destroyed  by  firfe  on  the  8th  day 
of  December,  1883,  in  Howard  county,  Indiana,  and  this 
suit  was  brought  to  recover  on  the  policy  in  1888,  nearly  five 
years  after  the  property-  was  destroyed. 

There  was  a  trial  by  jury,  and  a  special  verdict,  upon 
which  the  court  rendered  judgment  for  appellee,  and  firom 
the  judgment  this  appeal  is  prosecuted. 

The  appellant  assigns  numerous  errors,  viz.:  That  the 
court  erred  in  overruling  the  demurrers  to  the  several  para- 
graphs of  the  complaint ;  that  the  court  erred  in  sustaining 
the  demurrer  to  the  third  paragraph  of  appellant's  answer; 
that  the  court  erred  in  overruling  appellant's  demurrer  to 
the  appellee's  reply  to  the  second  paragraph  of  appellant's 
answer ;  that  the  court  erred  in  overruling  the  appellant's 


MAT  TERM,  1890.  191 

The  Coniinental  Insurance  Company  «.  Dorman. 

motion  for  judgment  in  its  favor  upon  the  special  verdict, 
and  that  the  court  erred  in  sustaining  the  motion  of  the  ap- 
pellee for  judgment  in  his  favor  upon  the  special  verdict. 

The  rulings  of  the  court  in  overruling  appellant's  demurrer 
to  the  appellee's  reply  to  the  appellant^s  second  paragraph 
of  answer,  and  overruling  appellant^s  motion  for  judgment 
on  the  special  verdict, present  virtually  the  same  question. 

So  much  of  the  fifth  clause  in  the  policy  of  insurance  as 
it  is  material  to  consider  reads  as  follows : 

**  If  a  note  is  taken  for  the  premium,  or  any  part  thereof, 
it  shall  be  accepted  as  payment  thereof  only  until  the  ma- 
turity of  such  note,  and  if  the  same  be  not  paid  at  maturity, 
according  to  its  terms,  this  policy  shall  be  void  so  long  as 
the  same  remains  unpaid,  unless  the  time  of  payment  has 
been  duly  extended  by  consent  of  the  superintendent  of  this 
company  in  writing :  Providedj  however ^  That  on  payment  to 
the  company  in  New  York,  or  to  the  western  department  in 
Chicago  by  the  assured,  or  assigns,  of  all  premiums  due  un- 
der this  policy,  and  the  note  given  thereon,  the  liability  of 
this  company  on  this  policy  shall  again  attach,  and  this  pol- 
icy be  in  force  from  and  after  such  payment,  unless  this 
policy  shall  be  void  and  inoperative  from  some  other  cause. 
But  this  company  shall  not  be  liable  for  any  loss  happening 
during  the  continuance  of  such  default  of  payment.  Nor 
shall  any  such  suspension  of  liability  under  this  policy  on 
account  of  such  default  have  the  effect  of  extending  such 
liability  beyond  the  period  of  its  termination  as  originally 
expressed  in  writing  herein.  It  is  further  provided  that  no 
attempt  by  law  or  otherwise  to  collect,^'  etc. 

The  remainder  of  this  clause  relates  to  the  liability  in  case 
an  effort  is  made  to  collect  by  suit  or  otherwise,  but  it  is  not 
contended  that  any  effort  was  made  to  collect,  and  therefore 
:  this  part  is  immaterial. 

The  second  paragraph  of  answer  alleges  that  no  part  of 
the  premium  was  paid  in  money ;  that  the  sole  consideration 
for  the  insurance  was  a  note  executed  by  the  appellee  to  the 
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appellant  at  the  time  the  policy  was  issued,  August  30th, 
1883,  and  payable  on  the  1st  day  of  November,  1883,  for 
thirteen  dollars ;  that  the  note  also  contained  a  stipulation, 
the  same,  in  substance,  as  the  policy,  in  regard  to  the  non- 
liability of  the  appellant  during  default  of  payment ;  that 
the  note  had  been  lost,  but  setting  out  its  terms  and  condi- 
tions, and  averring  that  the  note  was  due  on  November  Ist, 
1883,  and  that  there  was  a  default  in  the  payment,  and  that 
the  note  never  had  been  paid. 

To  this  paragraph  of  answer  the  appellee  replied,  admit- 
ting the  execution  of  the  note  in  August,  1883,  for  thirteen 
dollars,  due  on  the  1st  day  of  November,  1883,  to  be  paid 
to  the  defendant  by  mail  if  requested,  and  that  the  note  was 
taken  as  an  absolute  payment  of  the  premium  mentioned  in 
the  insurance  policy  sued  upon,  and  was  the  true  and  only 
consideration  for  the  insurance ;  that  the  payment  of  the  note 
was  not  at  any  time  demanded  by  the  appellant ;  that  after 
the  maturity  of  the  note  the  appellant  did  not  return,  or  of- 
fer to  return,  said  note,  or  give  notice  to  the  appellee  that 
it  intended  to  treat  the  policy  as  void  or  inoperative  because 
of  the  non-payment  of  the  note  at  the  maturity  thereof,  but 
allowed  the  appellee  to  hold  said  policy  under  the  belief  and 
with  the  understanding  that  he  was  insured  thereby,  and  that 
the  same  was  in  full  force  and  effect  until  after  the  loss ;  that, 
on  the  11th  day  of  December,  1883,  the  appellee  offered  to 
pay  the  appellant  the  note  and  interest  in  full,  which  the  ap- 
pellant refused  to  accept. 

The  plaintiff  sustained  a  substantial  loss.  It  was  unfortu- 
nate for  him,  and  is  to  be  regretted,  but  such  loss  is  in  no 
way  attributable  to  the  appellant,  and  so  far  as  the  case  of 
the  appellee  against  the  appellant  for  such  loss,  as  presented 
by  the  record  in  this  case,  is  concerned,  there  seems  to  be  but 
little  merit  in  it. 

The  appellee  never  paid  anything  for  the  risk  assumed  by 
the  appellant ;  he  never  offered  to  pay  anything  until  after 
the  loss  occurred,  then  he  at  once,  or  within  three  days 
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thereafter,  on  the  11th  day  of  December^  1883,  forwarded 
the  money  for  the  premium  to  the  Chicago  office.  At  that 
time  the  loss  had  occurred,  and  he  was  not  slow  in  offering 
the  appellant  thirteen  dollars,  as  a  consideration  for  which 
it  should  pay  to  him  one  thousand  dollars.  If  the  money 
had  been  paid  prior  to  the  loss,  and  no  loss  had  occurred,  it 
would  probably  have  seemed  to  the  appellee  to  have  been 
paid  without  receiving  money  consideration  in  return,  though 
it  would  have  made  the  policy  valid  and  in  force  if  loss  had 
occurred. 

With  this  brief  statement  we  will  proceed  to  consider  the 
case  in  relation  to  its  legal  aspect.  The  policy  of  insurance 
which  the  appellee  received  and  held  in  his  possession  pro- 
vided, in  express  terms,  that  if  a  note  was  given  for  a 
premium,  it  should  only  operate  as  a  payment,  and  keep 
the  policy  in  force  until  the  note  matured,  but  during  the 
period  in  which  a  default  of  payment  exbted  after  the  note  ma- 
tured the  policy  should  be  void,  and  there  should  be  no  lia- 
bility upon  it ;  but  should  the  assured  pay  the  note  at  any 
time  to  the  company  in  New  York  or  its  western  depart- 
ment in  Chicago,  the  policy  should  again  be  in  force,  and  the 
company  liable  for  loss  from  the  time  of  the  payment.  This 
stipulation  was  a  part  of  the  contract  of  insurance  by  which 
the  parties  were  bound,  and  it  being  in  writing,  took  the 
place  of  all  verbal  agreements  between  them. 

It  was  pleaded  and  set  out  with  each  paragraph  of  the 
complaint,  and  it  showed  what  the  written  agreement  was 
between  the  parties  in  case  a  note  was  given  for  the  pre- 
mium. The  appellant  answered,  alleging  that  a  note  was 
given  for  the  premium,  and  that  no  money  consideration 
was  paid  for  the  assumption  of  the  risk.  The  appellee  re- 
plied to  this  paragraph  of  answer,  admitting  the  fact  that  the 
sole  and  only  consideration  for  the  insurance  was  the  note, 
and  that  it  was  not.  paid,  or  payment  offered,  until  Decem- 
ber 11th,  1883,  after  the  loss,  but  alleges  a  different  contract 
Vol.  126.— 13 
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from  that  stipulated  in  the  policy,  alleging  that  the  note  was 
to  be  an  absolafe  payment^  and  to  be  paid  in  New  York^  or 
Chicago,  by  mail,  if  demanded,  and  it  does  not  allege  any 
fraud  or  mistake  in  the  contract,  as  stipulated  in  the  policy. 
The  contract,  as  reduced  to  writing,  and  stipulated  in  the 
policy,  in  the  absence  of  fraud  or  mistake,  must  govern,  and 
it  can  not  be  changed  or  avoided  by  pleading  another  verbal 
contract  which  is  in  contravention  of  the  written  one.  It 
is  immaterial  whether  the  note  given  for  the  premium  con* 
tained  the  same  conditions  of  the  policy  itself,  or  whether  it 
contained  any  conditions  or  not.  It  is  not  alleged  that  it 
was  stipulated  in  the  note  that  it  was  to  be  accepted  as  an 
absolute  payment  of  the  premium,  or  that  it  was  payable  in 
any  bank  within  this  State,  or  that  it  was  only  to  be  paid 
upon  request ;  so  that  the  effect  of  the  reply  is  to  aver  a  con- 
temporaneous verbal  contract  in  contravention  of  the  writ- 
ten contract  for  the  purpose  of  avoiding  it.  That  this  can 
not  be  done  is  too  clear  to  need  the  citation  of  authorities,  but 
see  authorities  hereinafter  cited. 

The  reply  to  the  second  paragraph  of  answer  is  clearly 
bad,  and  the  court  erred  in  overruling  the  demurrer  thereto. 

The  question  presented  by  the  special  verdict  differs  from 
that  presented  by  the  demurrer  to  the  reply  ;  yet  it  also  in- 
volves the  same  question. 

In  the  special  verdict  the  jury  find  that  the  appellant  ex- 
ecuted the  policy  set  out  with  the  complaint,  and  sued  upon ; 
by  this  finding  there  is  incorporated  into  the  written  con- 
tract of  insurance  the  agreement  stipulated  in  the  fifth  clause 
of  the  policy,  as  to  the  non-liability  of  the  appellant  on  the 
policy  in  case  a  note  was  given  for  the  premium,  and  fail- 
ure to  pay  the  same  when  due ;  and  the  verdict  further  finds 
that  the  appellee  failed  to  pay  the  note  when  due,  but  al- 
lowed himself  to  be  and  remain  in  default  from  November 
1st,  1883,  until  after  the  loss  occurred.  It  is  further  found 
in  the  verdict  that  the  appellant  made  no  demand  for  pay- 
ment of  the  note  until  the  6th  day  of  December,  1883,  when 
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the  appellee  reoeived  a  letter  from  appellant  requesting  pay- 
ment, and  stating  that  the  note  was  past  due ;  nor  did  appel- 
lant give  the  appellee  any  notice  of  forfeiture  of  the  policy, 
but  allowed  him  to  believe  that  the  policy  was  in  full  force ; 
but  there  are  no  facts  found  which  extended  the  time  for  the 
payment  of  the  note,  or  in  any  way  changed  the  stipulation 
in  the  policy. 

The  appellee  had  executed  his  note  to  the  appellant  on  the 
30th  day  of  August,  1883,  payable  on  the  1st  day  of  No- 
vember of  the  same  year,  giving  a  credit  of  some  sixty-one 
days  for  the  payment  of  the  note.  The  policy  contained  an 
agreement  as  to  the  effect  on  the  policy  in  case  of  a  failure 
to  pay  the  note,  and  it  also  stipulated  where  the  note  should 
be  paid  to  revive  the  policy.  The  time  of  credit  was  so  short 
that  it  can  scarcely  be  contended  that  the  date  of  payment 
had  escaped  the  memory  of  the  appellee.  The  appellee  was 
required  to  know  the  time  the  note  matured,  and  the  duty 
rested  upon  him  to  pay  his  note  without  notice  or  demand 
from  the  appellant. 

In  the  case  of  American  Ins,  Oo>  v.  Leonard,  80  Ind.  272, 
it  is  held  that  a  policy  of  insurance  is  governed  by  the  same 
principles  applicable  to  other  agreements  involving  pecun- 
iary obligations.  It  is  also  held  in  the  same  case  that  where 
a  policy  provides  that  if  premium  notes  are  given,  and  are 
not  paid,  the  policy  shall  become  void,  it  is  a  good  defence 
to  an  action  on  the  policy  that  the  premium  notes  were  un- 
paid at  the  time  of  the  loss,  and  this  is  in  accordance  with 
the  holdings  of  this  and  other  courts.  American  Ins.  Go.  v. 
Henley  J  60  Ind.  516 ;  Wittcuts  v.  Northwestern  M.  L.  Ins. 
Cb.,  81  Ind.  300. 

The  case  of  Uiompson  v.  Insurance  Co.,  104  U.  8.  252,  is 
directly  in  point  in  this  case.  In  that  case  the  court  says 
that  "  It  appears  from  the  special  pleas  that  the  policy  con- 
tained the  usual  condition  that  it  should  become  void  if  the 
annual  premiums  should  not  be  paid  on  the  day  when  they 
severally  became  due,  or  if  any  notes  given  in  payment  of 
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premiums  should  not  be  paid  at  maturity.'^  And  distin- 
guishing between  that  case  and  the  case  of  Mut.  Life  Ins.  Co, 
V.  French,  30  Ohio  St.  240,  the  court  further  says :  *^  But  iu 
this  case  the  policy  does  contain  an  express  condition  to  be 
void  if  any  note  given  in  payment  of  premium  should  nut 
be  paid  at  maturity.  We  are  of  opinion,  therefore,  that 
whilst  the  primary  condition  of  forfeiture  for  non-payment 
of  the  annual  premium  was  waived  by  the  acceptance  of  the 
notes,  yet,  that  the  secondary  condition  thereupon  came  into 
operation,  by  which  the  policy  was  to  be  void  if  the  notes  were 
not  paid  at  maturity."  It  is  further  said  by  the  court  in  that 
case :  '^  The  third  replication  sets  up  a  usage,  on  the  part  of 
the  insurance  company,  of  giving  notice  of  the  day  of  pay- 
ment, and  the  reliance  of  the  assured  upon  having  such  no- 
tice. This  is  no  excuse  for  non-payment.  The  assured  knew, 
or  was  bound  to  know,  when  his  premiums  became  due." 
Further  on  the  court  says  :  ''  The  reason  why  the  insurance 
company  gives  notice  to  its  members  of  the  time  of  pay- 
ment of  premiums  is  to  aid  their  memory  and  to  stimu- 
late them  to  prompt  payment.  The  company  is  under  do 
obligation  to  give  such  notice,  and  assumes  no  responsibility 
by  giving  it.  The  duty  of  the  assured  to  pay  at  the  day  is 
the  same,  whether  notice  be  given  or  not.  Banks  often  give 
notice  to  their  customers  of  the  approaching  maturity  of 
their  promissory  notes  or  bills  of  exchange ;  but  they  are  not 
obliged  to  give  such  notice,  and  their  neglect  to  do  it  would 
furnish  no  excuse  for  non-payment  at  the  day." 

What  we  have  quoted  applies  with  full  force  in  this  case. 
The  appellee  gave  his  note  on  the  30th  day  of  August,  1883, 
for  the  premium.  The  note  became  due  on  the  1st  day  of 
the  following  November. 

There  is  also  a  stipulation  in  the  policy  that  even  after 
default  in  payment  of  the  note  at  maturity,  a  payment  to  the 
company  in  Chicago  would  revive  the  policy,  and  put  it  in 
force  from  and  after  such  payment,  and  it  was  the  duty  of 
the  appellee  to  pay  the  note  without  notice  or  demand  on  be- 
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half  of  the  appellant,  and  the  fact  that  they  wrote  reqaest- 
ing  payment  of  the  note  did  not  waive  the  right  to  have  the 
note  paid  when  due  without  such  notice.  The  appellee  was 
bound  to  know  when  his  note  became  due,  and  if  he  desired 
his  policy  to  continue  in  force  it  was  his  duty  to  pay  the 
note. 

We  quote  further  from  the  opinion  in  the  case  of  Thomp^ 
son  V.  Insurance  Co.,  supra,  as  bearing  upon  another  question 
we  have  heretofore  discussed  in  this  case.  The  court  says  : 
"An  insurance  company  may  waive  a  forfeiture  or  may 
agree  not  to  enforce  a  forfeiture ;  but  a  parol  agreement, 
made  at  the  time  of  issuing  a  policy,  contradicting  the  terms 
of  the  policy  itself,  like  any  other  parol  agreement  incon- 
sistent with  a  written  instrument  made  contemporary  there- 
with, is  void,  and  can  not  be  set  up  to  contradict  the  writ- 
ing." 

So,  in  this  case,  a  parol  agreement,  such  as  pleaded  in  the 
reply,  that  the  note  was  accepted  as  an  absolute  payment  of 
the  premiums,  when  it  is  stipulated  in  the  policy  that  "  such 
note  shall  be  accepted  as  payment  thereof  only  until  ma- 
turity of  such  note,  and  if  the  same  be  not  paid  at  maturity 
according  to  its  terms,  this  policy  shall  be  void  so  long  as 
the  same  remains  unpaid,'^  is  contradictory  of  the  written 
agreement,  and  is  void. 

The  reply  does  not  purport  to  allege  or  set  out  any  writ- 
ten stipulation  in  the  note  changing  its  terms  from  an  ordi- 
nary promissory  note,  payable  upon  a  day  certain,  to  one 
stipulating  that  it  was  to  be  paid  on  notice  or  request  of  the 
appellant  at  a  day  certain,  or  that  it  provided  that  it  should 
be  accepted  as  an  absolute  payment  of  the  premiums.  It 
does  not  appear  from  the  averments  of  the  reply  that  there 
was  any  stipulation  in  the  note  making  the  time  of  its  pay- 
ment uncertain  or  dependent  upon  any  request  of  the  appel- 
lant, or  that  it  contained  any  stipulations  changing  the 
agreement  stipulated  in  the  policy.  See,  also,  May  Insur- 
ance (2d  ed.),  sections  341  and  341  a. 
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A  question  is  also  presented  as  to  the  sufficiency  of  the 
second  paragraph  of  the  complaint. 

The  policy  contains  the  usual  stipulation,  requiring  the 
assured  to  notify  the  company  in  writing  of  the  loss  within 
fifteen  days  after  it  occurs,  and  to  furnish  a  particular  state- 
ment of  the  loss,  stating  the  time,  cause  and  circumstances 
of  the  fire,  the  occupation  of  the  building  specified,  or  con- 
taining the  named  property,  the  whole  value  and  ownership 
of  the  property  named,  the  cash  value  and  amount  of  loss 
upon  each  article  within  sixty  days,  etc.  The  second  para- 
graph of  the  complaint  seeks  to  allege  facts  which  constitute 
a  waiver  on  the  part  of  the  appellant  of  such  proof  by  the 
appellee,  but  there  are  no  facts  alleged  which  constitute  a 
waiver. 

It  is  alleged  that  immediately  after  the  loss  appellee  re- 
mitted the  amount  of  the  note  given  for  the  premium  to  the 
general  agent  of  the  appellant  at  Chicago,  and  he  immedi- 
ately returned  it,  and  refused  to  accept  it,  but  it  is  nowhere 
alleged  that  be  or  the  company  denied  any  liability  of  the 
appellant  on  the  policy.  A  denial  of  any  liability  of  the 
company,  or  a  contention  on  its  part  that  the  policy  had 
been  forfeited,  might  waive  the  necessity  for  proof  of  loss; 
but  the  trouble  is  in  the  second  paragraph,  that  no  such  as- 
sertion or  demand  is  alleged.  It  is  contended  that  because 
the  company  did  not  furnish  blanks  for,  or  demand  proof, 
and  because  the  appellee  did  not  know  that  such  proof  was 
necessary,  the  necessity  of  making  it  was  waived.  This 
we  do  not  think  a  sufficient  excuse.  See  Commercial  Union 
Assurance  Go.  v.  State,  ex  rel.,  113  Ind.  331,  and  authorities 
there  cited. 

We  do  not  deem  it  necessary  to  set  out  the  particular  aver- 
ments in  this  paragraph,  as  we  regard  them  clearly  insufficient 
to  avoid  the  necessity  of  making  the  proof  as  required  by  the 
stipulations  in  the  policy.  The  demurrer  should  have  been 
sustained  to  the  second  paragraph  of  the  complaint. 

In  view  of  the  fact  that  errors  occurred  in  forming  the 
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issues,  we  think  the  motion  of  the  appellee  for  jadgment 
on  the  verdict  should  not  be  sustained. 

The  judgment  is  revei*sed,  at  costs  of  appellee,  with  ia- 
structions  to  proceed  in  accordance  with  this  opinion. 

Filed  Sept.  24, 1S90. 


No.  14,089. 

May  v.  Seed  et  al. 

Pbivgepal  and  Surkft.— JVomusory  Note, — NegUd,  or  FaiSbiKrt  to  ISunm 
Makers, — When  Surety  not  BeUmed. — The  mere  neglect  or  failare  of  the 
holder  of  s  note,  in  the  absence  of  a  statutory  notice,  to  pursue  the 
makers  until  the  principal  becomes  insolvent,  affords  no  ground  for 
the  exoneration  of  a  surety.  Mere  delay  in  proceediug  to  collect  the 
debt,  in  the  absence  of  a  binding  agreement  made  upon  a  valid  consid- 
eration, or  the  surrendering  of  securities,  or  the  release  of  a  lien,  or  some 
active  fraud,  which  results  in  injury,  which  the  suret/  ha4  no  means 
of  averting,  will  not  release  the  latter. 

PtBADiNO. — Antwer. — Mutt  Proceed  on  D^niie  Theory. — It  is  necessary  that 
the  facts  pleaded  in  an  answer  should  make  it  good  on  the  theory  on 
which  they  were  pleaded. 

From  the  Jay  Circuit  Court. 

M.  J8.  WiUiamsonj  L.  L  Baker^  J.  Jf.  Smith  and  C  Oor* 
win,  for  appellant. 

J.  W.  Headingtan,  J.  J.  M.  La  FolleUe,  D.  T.  Taylor  and 
R,  H.  Harifordy  for  appellees. 

MiTCHELii,  J. — Nicholas  May  instituted  this  action  against 
Charles  Beed  and  Elias  J.  Marsh  to  recover  the  amount  of  a 
promissory  note,  payable  to  A.  S.  Jaqua,  signed  by  Reed  <& 
Coffin  9  Elias  J.  Marsh  and  Daniel  She  wand,  as  makers,  and 
endorsed  by  the  payee  to  Mason,  and  by  the  latter  to  the  plain- 
tiff. In  one  paragraph  of  his  answer  the  defendant  Marsh  set 
up,  in  substance,  that  he  and  ShewaDd,who  had  since  died,  had 
signed  the  note  as  sureties  for  Reed  &  Coffin,  and  that  the 
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plaintiff  and  his  assignors  well  knew  that  the  defendant  was 
surety.  It  is  averred  that  Coffin  afterwards  died,  and  that 
Beed  became  insolvent.  It  is  alleged  that  at  the  time  the 
note  became  due  Coffin  had  property  out  of  which  the  amount 
thereof  might  have  been  collected,  but  that  the  plaintiff  made 
no  effort  to  collect  it,  but  concealed  the  £Eict  from  the  de- 
fendant that  the  note  was  held  or  owned  by  him,  and  that 
he  refrained  from  collecting  it  at  the  request  and  for  the  ac- 
commodation of  Coffin  until  both  Reed  and  Coffin  became 
insolvent.  It  is  also  averred,  in  the  same  paragraph,  that 
Mason,  the  plaintiff's  assignor,  paid  the  amount  of  the  note 
to  Jaqua,  for  Coffin,  the  payee,  and  took  an  assignment  of 
the  note,  and  held  it  as  evidence  of  the  amount  advanced  for 
the  latter,  and  not  as  evidence  of  a  debt  against  the  makers 
of  the  note,  and  that  he  made  no  demand  upon  them,  and 
no  attempt  to  collect  the  note  until  after  Coffin  died. 

•The  facts  pleaded  in  the  answer  show  nothing  more  than 
mere  passive  inactivity  on  the  part  of  the  holder  of  the  note 
to  enforce  collection  against  the  makers  until  all  of  them,  ex- 
cept the  defendant  Marsh,  had  died  or  become  insolvent. 

It  is  too  thoroughly  settled  to  justify  citation  of  authority, 
that  the  mere  neglect  or  failure  of  the  holder  of  a  note,  in 
the  absence  of  a  statutory  notice,  to  pursue  the  makers  until 
the  principal  becomes  insolvent,  affords  no  ground  for  the 
exoneration  of  a  surety.  Mere  delay  in  proceeding  to  col- 
lect the  debt,  in  the  absence  of  a  binding  agreement  made 
opon  a  valid  consideration,  or  the  surrendering  of  securities, 
or  the  release  of  a  lien,  or  some  active  fraud,  which  results 
in  injury  which  the  surety  had  no  means  of  averting;  will  not 
release  the  latter.  Miller  v.  Arnold^  65  Ind.  488,  and  cases 
cited  ;   Wasson  v.  Hodshire,  108  Ind.  26. 

The  answer  was  not  aided  by  averments  injected  into  it, 
tending  to  show  that  the  note  had  been  paid.  There  was 
another  paragraph  of  answer,  in  which  payment  was  pleaded. 
It  was  necessary  that  the  facts  pleaded  in  the  answer  should 
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make  it  good  upon  the  theory  on  which  they  were  pleaded, 
viz. :  that  the  surety  had  been  exonerated. 

The  record  was  properly  amended  in  the  court  below  so 
as  to  show  the  filing  of  a  demurrer  and  the  rendition  of 
judgment. 

For  the  error  in  overruling  the  demurrer  to  t^e  answer  in 
question  the  judgment  is  reversed,  with  costs. 

FUed  Sept  25, 1890. 


No.  14,450.  |{»  gj 
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Mechanic's  Lien. — Maitrial  Man, — Insitffieieney  of  Notice, — Where  a  mate- 
rial man,  in  a  conyersation  with  the  owner  of  a  building  in  process  of 
erection,  informed  the  owner  that  he  was  furnishing  material  for  the 
building,  he  did  not  thereby  give  such  a  notice  as  is  required  by  stat- 
ute as  a  condition  precedent  to  the  acquisition  of  a  lien. 

Same. — Fwniahing  of  Material, — Knowledge  of  Ovmer, — Where  one  seeks  to 
avail  himself  of  the  benefit  of  a  purely  statutory  right  he  must  bring 
himself  fairly  within  its  provisions  by  complying  with  its  terms. 
Mere  personal  knowledge  of  the  owner  that  a  particular  person  is 
famishing  material  to  the  contractor  does  not  supply  a  statutory  no- 
lice  upon  which  the  person  furnishing  the  materials  can  predicate  a 
mechanic's  lien  on  the  property  of  the  owner. 

From  the  Hamilton  Circuit  Court. 

J.  Stafford  and  T,  E,  Boydj  for  appellant. 
J.  -B.  Gray  and  R.  Collins,  for  appellee. 

CoFPEY,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  to  recover  for  lumber  and  material  furnished 
and  used  in  the  construction  of  a  dwelling-house  for  the  ap- 
pellee,  and  to  enforce  a  mechanic's  lien. 

Upon  issues  formed  the  cause  was  tried  by  the  court, 
which,  at  the  request  of  the  parties,  made  a  special  finding 
of  the  facts  proven  and  stated  its  conclusions  of  law  thereon. 
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It  appears  from  the  special  finding  of  &ct8  in  this  cause 
that  the  appellee  was^  on  the  1st  day  of  September,  1887,  the 
owner  of  the  real  estate  described  in  .  the  complaint,  and 
about  that  date  he  entered  into  a  contract  with  one  Hayes, 
by  the  terms  of  which  Hayes  agreed  to  furnish  all  the  ma- 
terial and  erect  thereon  for  the  appellee  a  dwelling-house 
for  the  agreed  price  of  seven  hundred  dollars.  The  bill  of 
lumber  involved  in  this  suit  was  purchased  by  Hayes  from 
the  appellant  and  delivered  prior  to  the  15th  day  of  October, 
1887.  On  the  15th  day  of  October,  1887,  in  a  conversation 
between  the  appellant  and  the  appellee,  the  appellant  in- 
formed the  appellee  that  he  was  furnishing  the  lumber  for 
the  construction  of  said  dwelling-house.  Appellee  paid 
the  appellant  for  all  lumber  furnished  for  the  building  after 
that  date,  but  refused  to  pay  for  lumber  furnished  before  no- 
tice that  the  appellant  was  furnishing  lumber  for  his  house. 
Appellee  had  no  knowledge  that  appellant  was  Airnishing 
lumber  for  his  dwelling  prior  to  the  15th  day  of  October, 
1887.  Within  sixty  days  afler  furnishing  said  material  the 
the  appellant  filed  in  the  recorder's  office,  and  caused  to  be 
recorded,  the  notice  of  his  intention  to  hold  a  material  man's 
lien,  set  up  in  the  complaint.  At  the  time  of  filing  said  no- 
tice the  appellee  was  not  indebted  to  the  said  Hayes  in  any 
sum,  but  had  fully  paid  him. 

Upon  the  facts  thus  found  the  court  stated  as  its  conclu- 
sion of  law  that  the  appellant  was  not  entitled  to  i*eoover, 
and  rendered  judgment  against  him  for  costs. 

The  assignment  of  error  calls  in  question  the  correctness 
of  this  conclusion. 

Section  1688,  Elliott's  Supp.,  provides  that  any  person 
furnishing  material  for  the  construction  of  any  house  may 
have  a  lien  on  the  interest  of  the  owner  of  the  land  upon 
which  the  house  may  stand,  for  the  value  of  such  material. 

Section  1689  provides  that  '^  Such  lien  shall  not  extend  to 
the  interest  of  the  owner  in  the  lot  or  land,  unless  the  con- 
tract was  with  such  owner  or  his  authorized  agent;  and  when 
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the  contract  is  made  with  the  tenant  alone,  the  lien  shall  only 
extend  to  the  amount  of  his  interest  in  such  lot  or  land/' 

Section  1690  prescribes  the  manner  in  which  such  lien 
may  be  acquired. 

Section  1692  is  as  follows  :  ^'  To  enable  the  mechanics  or 
other  persons  furnishing  material  or  performing  labor,  as 
above  provided,  to  a  contractor,  to  acquire  such  lien,  he  must, 
at  or  before  the  time  he  furnishes  the  material  or  performs 
the  labor,  notiiy  the  owner  or  his  agent  that  he  is  furnishing 
the  materials  or  performing  the  work  for  the  contractor." 

It  is  contended  by  the  appellant  that  the  notice  received 
by  the  appellee  on  the  loth  day  of  October,  1887,  in  a  con- 
versation with  the  appellant,  was  sufiQcient  to  enable  him  to 
acquire  a  lien  for  material  already  furnished  as  well  as  for 
material  furnished  thereafter. 

On  the  other  hand,  it  is  contended  by  the  appellee  that  in- 
formation of  the  fact  that  appellant  was  furnishing  material, 
conveyed  in  a  mere  conversation,  not  indicating  that  the  ap- 
pellant intended  to  look  to  the  building,  or  to  the  owner 
thereof,  for  his  pay,  was  not  sufficient  to  enable  the  appellant 
to  acquire  any  lien ;  or,  at  most,  he  could  only  acquire  a  lien 
for  such  material  as  was  furnished  after  the  receipt  of  such 
information. 

It  was  held  by  this  court  in  the  case  of  Vinton  v.  Builders 
and  Manufacturers  As9?nj  109  Ind.  361,  that  the  notice  re- 
quired by  the  provisions  of  section  1692,  supra^  need  not  be 
in  writing. 

The  purpose  of  the  notice  required  by  this  section  is  to 
enable  the  owner  of  the  property  to  take  such  steps  for  his 
own  protection  as  he  may  deem  necessary  by  way  of  contract 
with  the  contractor  or  otherwise,  so  as  not  to  be  compelled 
to  pay  twice  for  the  same  improvement. 

The  notice  is  a  condition  precedent  to  his  right  to  acquire 
a  lien.  The  doctrine  is  well  settled  that  where  one  seeks  to 
avail  himself  of  the  benefit  of  a  purely  statutory  right,  he 
must  bring  himself  fairly  within  its  provisions  by  complying 
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with  its  terms.  Mere  personal  knowledge  of  the  owner  that 
a  particular  person  is  furnishing  material  to  the  contractor 
does  not  supply  a  statutory  notice  upon  which  the  person 
furnishing  the  materials  can  predicate  a  mechanic's  lien  on 
the  property  of  the  owner.  Neeley  v.  Searight,  113  Ind.  316. 
In  this  case  it  was  said  by  the  court :  '^  The  provision  of  the 
statute  which  requires  those  who  desire  to  acquire  a  lien  on 
the  property  to  notify  the  owner  is  a  salutary  one^  not  only 
for  the  benefit  of  the  owner,  but  of  the  laborer  and  material 
man  as  well.  In  order,  therefore,  to  create  the  lien,  it  is  a 
fundamental  requirement  that  the  owner  be  notified  as  the 
statute  requires,  and,  while  no  particular  form  of  notice  is 
prescribed,  it  must  be  by  some  affirmative  act  or  declaration 
which  puts  the  owner  on  his  guard,  or  warns  him  that  the 
initiatory  step  to  the  acquisition  of  a  lien  is  being  taken.'' 

It  does  not  appear  by  the  special  finding  in  this  case  that 
the  notice  to  the  appellee  was  sufficient  to  bring  the  case 
within  the  rule  above  enunciated.  The  burden  was  upon 
the  appellant  to  show  that  he  was  within  the  statutory  re- 
quirements. 

The  finding  is  that  on  the  15th  day  of  October,  1887,  in  a 
conversation  between  the  appellant  and  the  appellee,  the  ap» 
pellee  was  informed  that  the  appellant  was  furnishing  ma* 
terial  for  the  building.  There  is  nothing  in  the  finding  from 
which  it  can  be  inferred  that  such  information  was  of  a  char- 
acter to  put  the  appellee  on  his  guard,  or  to  warn  him  that 
the  initiatory  steps  to  the  acquisition  of  a  lien  were  being 
taken.  For  this  reason  it  does  not  appear  that  the  appellant 
ever  gave  the  notice  required  by  the  statute  as  a  condition 
precedent  to  the  acquisition  of  a  lien.  It  follows  that  the 
court  did  not  err  in  its  conclusion  of  law. 

Judgment  affirmed. 

Filed  Sept.  25, 1890. 
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Cbiminai.  lULW.—KUhMpping.—How  Charged,— Sedion  1916,  £.  S.  1881, 
ConatnutL — Section  1915,  R  S.  1881,  defining  kidnapping,  is  composed 
of  two  subdivisions.  Under  the  first  sobdivision  there  must  be  a  car- 
lying  or  decoying  of  the  person  against  whom  the  wrong  is  committed, 
away  from  his  place  of  residence,  forcibly  or  fraudulently.  Under  the 
second  subdivision  it  is  not  necessary  that  the  person  against  whom  the 
wrong  is  committed  be  compelled  or  induced  to  leave  his  place  of  resi- 
dence. In  defining  the  crime  embraced  in  the  second  subdivision  the 
words  ''  with  the  intention  of  having  such  person  carried  away  from  his 
place  of  residence,"  must  be  employed,  but  the  crime  embraced  in  the 
first  subdivision  necessarily  involves  an  intentional  carrying  away  or 
decoying,  and  said  words  need  not  be  used  in  defining  it. 

From  the  Parke  Circuit  Court. 

8.  D.  Puetty  for  appellant. 

L.  T.  Michener^  Attorney  General,  JT.  Daniels^  Prosecut- 
ing Attornejy  J.  T.  Johnstoriy  T.  N.  Rice  and  /.  H.  Oillett, 
for  the  State. 

Bebkshibe,  C.  J. — The  appellant  was  tried  and  convicted 
of  the  crime  of  kidnapping. 

The  prosecution  was  instituted  by  affidavit  and  informa- 
tion. 

The  errors  assigned  present  the  following  questions :  Er- 
ror of  the  court  (1)  in  overruling  motion  to  quash  the  affida- 
vit and  information,  (2)  in  overruling  motion  for  a  new 
trial,  and  (3)  in  overruling  motion  in  arrest  of  judgment. 
•    The  argument  is  confined  to  the  following  questions : 

a.  The  court  erred  in  overruling  the  motion  to  quash. 

6.  The  court  erred  in  giving  instructions  numbered  two 
and  three. 

c.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

The  affidavit  is  composed  of  two  counts.  The  first  charges 
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a  forcible  carrying  away  of  one  Nora  Praett  from  her  place 
of  residence^  and,  the  second,  a  fraudulent  decoying  of  the 
said  female  from  her  place  of  residence. 

It  is  objected  to  each  count  in  the  affidavit  that  there  is  an 
absence  of  an  allegation  of  a  "  felonious  intention  ''  in  the 
commission  of  the  acts  alleged. 

The  section  of  the  statute  upon  which  the  prosecution 
rests  is  1915,  B.  S.  1881,  and,  so  far  as  we  need  quote  from 
it,  it  reads  as  follows :  *'  Whoever  kidnaps,  or  forcibly  or 
fraudulently  carries  off  or  decoys  from  his  place  of  residence, 
or  arrests  or  imprisons  any  person,  with  the  intention  of 
having  such  person  carried  away  from  his  place  of  residence," 
etc.,  "  is  guilty  of  kidnapping.'^ 

As  we  construe  this  statute,  it  is  composed  of  two  branches 
or  subdivisions.  To  constitute  a  crime  under  the  first  sub- 
division there  must  be  a  carrying,  or  decoying,  of  the  person 
against  whom  the  wrong  is  committed,  away  from  his  place 
of  residence,  forcibly  or  fraudulently. 

Under  the  second  subdivision,  to  constitute  the  crime,  it 
is  not  necessary  that  the  person  against  whom  the  wrong  is 
committed  be  compelled,  or  induced,  to  leave  his  place  of 
residence.  State  v.  Sutton,  116  Ind.  527  ;  State  v.  Kimmer' 
ling,  124  Ind.  382. 

The  definition  given  to  the  crime,  in  the  first  subdivision, 
necessarily  involves  an  intentional  carrying,  or  decoying, 
away  from  the  place  of  residence,  and  hence  the  Legislature 
could  have  had  no  purpose  in  including,  as  a  part  of  the  def- 
inition of  the  crime  under  that  subdivision,  the  words  *^  with 
the  intention  of  having  such  person  carried  away  from  his 
place  of  residence."     It  would  be  mere  tautology. 

But  under  the  second  subdivision  the  crime  intended  to  be 
embraced  in  the  said  statute  would  be  incompletely  defined 
without  the  employment  of  the  said  words. 

This  conclusion  is  supported  by  the  authorities  cited  above, 
and  disposes  of  the  objection  raised  by  the  motion  to  quash. 
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The  objections  raised  to  the  instructions  present  the  same 
question. 

The  evidence  supports  the  verdict. 
We  find  no  error  in  the  record. 
Judgment  affirmed. 

Flkd  Sept  25, 1890. 


No.  16,601.  S  ^ 

The  State  v.  Hibsch.  w  ei? 

ImrxaiCATaiQ  Liquoa.— i&fe  C^  Dojf  cf  Rimary  EUciion.-^Seaum  t098^ 
12:  8. 1881,  Omsemed.— Under  section  2098,  B.  S.  1881,  which  provides 
that  "  Whoever  shall  sell,  barter,  or  give  awaj  to  be  drank  as  a  bever- 
age, any  spirituous,  vinous,  malt  or  other  intoxicating  liquor  *  *  upon 
the  daj  of  any  election  in  the  township,  town  or  city,  where  the  same 
may  be  holden,  *  *  shall  be  fined,"  etc.,  it  is  a  crime  for  a  person  hav- 
ing a  license  under  the  law  to  sell  intoxicating  liquors  in  a  less  quan- 
tity than  a  quart  at  a  time  on  the  day  of  a  primary  election  held 
by  a  political  party  to  select  candidates  to  be  voted  for  at  a  general 
election. 

Samb.-— SMon  S098,  B.  &  1881.-^A9oertaimneni  €f  Legidatioe  /ntent^-In 
construing  section  2098,  section  2099  of  the  same  act  which  prohibits 
druggists  and  their  clerks  from  selling  intoxicating  liquors  upon  the 
day  of  any  State,  county,  township,  primary  or  municipal  election  in 
the  township,  town  or  city  yrhere  the  same  is  held,  is  to  be  considered 
therewith  in  ascertaining  the  legislative  intent. 
Eluott,  J.,  and  Coffkt,  J.,  dissent. 

From  the  Randolph  Circuit  Court. 

X.  71  Michener^  Attorney  General^  and  J,  B.  Boas,  for  the 
State. 

F.  Winter,  J.  B,  Elam,  L.  W.  Norton  and  /.  8.  Engle,  for 
appellee. 

Olds,  J. — ^The  defendant  was  indicted^  under  section  2098| 
B.  S.  1881,  for  selling  intoxicating  liquors  at  the  town  of 
Winchester  on  the  day  of  a  primary  election  in  the  town  of 
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Winchester^  township  of  White  River,  in  the  county  of  Ran- 
dolph and  State  of  Indiana,  held  by  a  political  party  for  the 
election  of  candidates  for  various  offices  to  be  voted  for  at 
the  next  general  election. 

The  defendant  moved  to  quash  the  indictment,  and  the 
court  sustained  the  motion,  and  quashed  the  indictment,  to 
which  ruling  of  the  court  the  State  at  the  time  excepted,  and 
prosecutes  this  appeal,  and  assigns  such  ruling  as  error. 

The  question  involved  is  whether  or  not  it  is  a  crime  for 
a  person  having  a  license  under  the  law  to  sell  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time  on  the  day 
of  a  primary  election  held  by  a  political  party  to  select  by 
primary  election  candidates  to  be  vot^d  for  at  a  general  elec- 
tion. No  objection  is  made  as  to  the  form  of  the  indict- 
ment. 

Section  2098,  R.  S.  1881,  is  as  follows :  "  Whoever  shall 
sell,  barter,  or  give  away  to  be  drunk  as  a  beverage,  any 
spirituous,  vinous,  malt  or  other  intoxicating  liquor,  uiion 
Sunday,  the  fourth  day  of  July,  the  first  day  of  January,  the 
twenty-fifbh  day  of  December  (commonly  called  Christmas 
day),  Thanksgiving  day  as  designated  by  proclamation  of 
the  Governor  of  this  State  or  the  President  of  the  United 
States,  *  *  or  any  legal  holiday ;  or  upon  the  day  of  any 
election  in  the  township,  town,  or  city  where  the  same  may 
be  holden ;  or  between  the  hours  of  eleven  o'clock  P.  M. 
and  five  o'clock  A.  M., — shall  be  fined,"  etc. 

This  section  of  the  statute  makes  it  a  crime  to  sell,  barter 
or  give'  away,  to  be  drunk  as  a  beverage,  intoxicating  liquors 
upon  the  day  of  any  election  in  the  township,  town  or  city. 
This  section,  as  will  be  seen,  does  not  designate  any  particu- 
lar election,  or  what  elections  are  included  within  its  pro- 
visions, and  we  are  therefore  compelled  to  look  beyond  the 
section  to  determine  what  is  meant  by,  or  what  elections  are 
included  within,  the  words  any  election. 

It  is  contended  by  counsel  for  appellee  that  the  words 
mean  all  legal  elections,  or  all  elections  authorised  or  regu- 
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lated  by  lawy  and  that  we  can  not  look  to  the  other  sections 
of  the  law  to  ascertain  what  was  meant  by  the  Legislature 
in  the  use  of  these  words. 

This  theory  of  construction  would  give  the  section  a  much 
wider  scope  than  is  contended  for  by  counsel  for  the  appel- 
lant. 

There  are  many  elections  authorized  and  regulated  by  law 
upon  the  day  on  which  they  may  be  held,  it  is  manifest  it  was 
not  contemplated  by  this  act  to  prohibit  the  sale  of  intoxi* 
cating  liquors. 

The  statute  (section  4424^  K.  S.  1881^)  provides  that  the 
township  trustees  of  the  several  townships  of  each  county 
shall  meet  on  the  first  Monday  of  June  of  each  year  and 
elect  a  county  superintendent.  Such  an  election  is  as  much 
an  election  within  the  town  where  the  same  may  be  holden 
as  an  election  for  any  other  county,  township,  town  or  city 
officers,  and  if  we  construe  the  words  ^*  any  election  "  to 
mean  any  legal  election,  or  election  authorized  by  law  for 
the  election  of  an  officer,  or  accept  the  words  in  their  ordi- 
nary sense,  without  looking  to  the  other  sections  of  the  same 
act  to  ascertain  their  meaning,  it  would  manifestly  include 
the  day  fixed  by  law  for  the  election  of  a  county  superin- 
tendent, and  it  would  constitute  a  crime  to  sell  intoxicating 
liquors  upon  that  day  within  the  township,  town  or  city  where 
such  election  is  holden.  But  we  think  it  was  not  intended 
to  prohibit  the  sale  of  liquors  upon  the  day  of  such  election, 
and  that  the  statute  will  not  warrant  any  such  construction. 

It  is  contended  that  statutes  relating  to  criminal  offences 
must  be  strictly  construed,  and  that  we  can  only  look  to  the 
particular  section  defining  the  offence  to  ascertain  its  mean- 
ing ;  that  to  constitute  a  crime  the  act  done  must  come  both 
within  the  letter  aud  spirit  of  the  language  used.  This  is 
true  in  a  limited  sense ;  but  giving  this  section  a  strict  con- 
struction, primary  elections  come  within  both  the  letter 
and  spirit  of  the  language  used.  The  word  ^'election''  is  not 
Vol.  125.— 14 
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limited  in  its  definition  and  meaning  to  the  act  or  process  of 
choosing  a  person  for  a  public  office  by  a  vote  of  the  quali- 
fied electors  at  the  time^  place  and  manner  prescribed  by  law. 

The  Century  Dictionary^  vol.  2,  defines  deetion  to  mean: 
^'A  deliberate  act  of  choice  ;  particularly,  a  choice  of  means 
for  accomplishing  a  given  end.  The  choice  of  a  person  or 
persons  for  office  of  any  kind  by  the  voting  of  a  body  of 
qualified  or  authorized  electors.  The  persons  voted  for  are 
called  candidates,  or,  with  reference  to  their  selection  as  can- 
didates, nominees.'^ 

Bapalje  and  Lawrence's  Law  Dictionary  gives  the  phrase 
^^  primary  election,"  and  defines  it  to  be  '^A  popular  election 
held  by  members  of  a  particular  political  party,  for  the  pur- 
pose of  choosing  delegates  to  a  convention  empowered  to 
nominate  candidates  for  that  party  to  be  voted  for  at  an  ap- 
proaching election." 

In  Worcester's  Dictionary  the  word  "  election  "  is  defined 
as  '^The  act  of  electing  or  choosing.  Power  of  choosing; 
free  choice  ;  preference ;  selection."  The  same  author  de- 
fines the  word  '^  primary  "  to  mean  **  First  in  time ;  original ; 
primitive ;  first." 

In  Webster's  Dictionary  the  word  '^  election  "  is  defined 
as  meaning  '^  The  act  of  choosing ;  choice ;  the  act  of  select- 
ing one  or  more  from  others.  The  act  of  choosing  a  person 
to  fill  an  office  or  employment,  by  any  manifestation  of  pref- 
erence ;  as  by  ballot,  uplifted  hands,  or  vifxi  t?0C6."  And  the 
same  author  defines  the  word  ^'  primary  "  to  mean  ''  First  in 
order  of  time  or  development;  original.  First  in  order; 
preparatory  to  something  higher." 

Under  our  form  of  government  we  have  a  well  defined 
system  of  choosing  or  electing  officers  regulated  by  law. 
There  exists  an  equally  well  defined  and  unbroken  custom  on 
the  part  of  the  various  political  parties  to  choose  or  elect 
candidates  6f  such  parties  for  the  various  offices  prior  to  the 
holding  of  the  election  at  which  they  shall  be  voted  for,  and 
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the  choice  made  by  all  the  electors  of  the  pereons  to  fill  the 
various  offices. 

There  is  chosen  first  a  candidate  by  the  members  of  each 
political  party  for  each  particular  office  to  be  filled,  to  |>e 
voted  for  at  the  final  election.  The  respective  parties  first 
make  choice  of  candidates,  and  secondly  all  of  the  electors 
make  choice  between  the  various  candidates ;  and  the  words 
''primary  election''  well  express  the  choice  made  by  the 
respective  political  parties. 

The  words  "  primary  election,"  we  may  say,  are  as  well 
Qoderstood  to  mean  the  act  of  choosing  candidates  by  the  re« 
spective  political  parties  to  fill  the  various  offices  as  the  word 
**  election ''  is  to  mean  the  final  choice  of  all  the  electors  of 
the  persons  to  fill  such  offices.  So  that  the  words  ''  any  elec* 
tion ''  clearly  include  primary  elections,  and  such  elections 
come  within  the  letter  of  the  statute. 

The  object  and  purpose  of  the  statute  were  to  prevent  eleo* 
tions  from  being  influenced  by  the  use  of  intoxicating  liquors^ 
and  to  put  it  beyond  the  power  of  any  person  to  secure  an 
election  to  office  by  the  use  or  influence  of  intoxicating 
liquors.  And,  as  it  is  the  first  step  to  an  election  to  an  of- 
fice by  all  the  electors  to  be  chosen  as  a  candidate  of  some 
political  party  at  the  primary  election  held  by  such  party,  it 
is  manifestly  as  important  to  prohibit  the  sale  of  intoxicat- 
ing liquor  on  the  day  of  a  primary  election  as  upon  the  day 
of  the  final  election  by  all  the  electors ;  therefore  primary 
elections  manifestly  come  within  the  spirit  as  well  as  the  let- 
ter of  the  law. 

Public  wel&re  demands  purity  in  primary  elections,  at 
which  the  candidate  is  elected,  as  well  as  the  election  at 
which  the  officer  is  chosen  to  fill  the  office,  and  it  is  bnt  fair 
to  presume  that  the  Legislature  intended  to  remove  all  im- 
proper influences  from  one  as  well  as  the  other,  and  by  the 
U86  of  the  words  ''  any  election  "  it  was  intended  to  prohibit 
the  sale  of  intoxicating  liquors,  both  on  the  day  of  electing 
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or  choosing  the  candidates,  as  well  as  the  day  of  electing,  or 
choosing  the  officer. 

In  the  case  of  Strasburger  v.  Burk^  decided  by  the  city 
court  of  Baltimore  (13  Am.  Law  Reg.,  p.  607),  it  was 
held  that  the  principles  of  pablic  policy,  which  make  void 
all  contracts  tending  to  the  corrupting  of  elections  held  un- 
der authority  of  law,  apply  equally  to  what  are  called  pri- 
mary, or  nominating,  elections.  In  that  case.  Brown,  C.  J., 
delivering  the  opinion  of  the  court,  says  :  '^  The  same  prin- 
ciples of  public  policy,  therefore,  which  apply  to  elections  or- 
dained by  law  must  for  the  same  reasons  be  applicable  to 
the  primary  elections.  It  is  equally  injurious  to  the  public 
whether  a  man  sells  his  influence  with  the  voters  at  a  pri- 
mary election  or  at  a  legal  election,  and  it  is  equally  cor- 
rupting to  the  voters  whether  they  are  treated  to  beer  and 
cigars  to  influence  their  votes  at  a  primary  election  or  at  a 
legal  election.'' 

In  speaking  of  primary  elections  the  court,  in  the  same 
case,  says :  "  In  fact  they  have  grown  to  be  an  essential 
part  of  our  political  system.  Imperfect  and  unsatisfactory 
and  liable  to  gross  abuse  as  they  are,  they  constitute  almost 
the  universal  mode  by  which  candidates  everywhere  are  now 
brought  before  the  people  for  their  sufirages.  If  they  are 
tainted  by  fraud  or  corruption,  our  political  institutions  are 
contaminated  at  their  source." 

While,  as  we  have  stated,  primary  elections  are,  as  we  be- 
lieve, fairly  within  both  the  letter  and  spirit  of  the  law,  if 
section  2098  is  given  a  strict  construction,  without  looking  to 
the  other  portions  of  the  act,  yet  it  is  a  well  recognized  rule 
that  in  construing  any  portion  of  a  statute,  the  sense  of  the 
words  is  to  be  adopted  which  best  harmonizes  with  the  con- 
text, and  promotes  in  the  fullest  manner  the  policy  and  ob- 
ject of  the  Legislature ;  that  in  construing  a  statute  the 
whole  context  is  to  be  considered  together,  and  not  construed 
by  parts  or  sections. 

Upon  the  subject  of  the  construction  of  statutes,  in  End- 
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lich  Interpretation  of  Statutes,  section  329,  it  is  said  that 
'^Tbe  rule  which  requires  that  penal  and  some  other 
statutes  shall  be  construed  strictly  was  more  rigorously 
applied  in  former  times,  when  the  number  of  capital  of- 
fences was  one  hundred  and  sixty  or  more;  when  it  was 
still  punishable  with  death  to  cut  down  a  cherry  tree  in  an 
orchard,  or  to  be  seen  for  a  month  in  the  company  of  gipsies. 
But  it  has  lost  much  of  its  force  and  importance  in  recent 
times,  since  it  has  become  more  and  more  generally  recog- 
nized that  the  paramount  duty  of  the  judicial  interpreter 
is  to  put  u{K)n  the  language  of  the  Legislature,  honestly  and 
faithfully,  its  plain  and  rational  meaning,  and  to  promote  its 
object/' 

Again,  in  the  same  authority,  section  337,  it  is  said  :  ^'  The 
rule  of  strict  construction,  however,  whenever  invoked, 
comes  attended  with  qualifications  and  other  rules  no  less 
important ;  and  it  is  by  the  light  which  each  contributes  that 
the  meaning  must  be  determined.  Among  them  is  the  rule 
that  that  sense  of  the  words  is  to  be  adopted  which  best  har- 
monizes with  the  context,  and  promotes  in  the  fullest  manner 
the  policy  and-object  of  the  Legislature.  It  is  said  that  words 
descriptive  of  an  offence  or  its  punishment  are  not  to  be  bent 
on  the  one  side  or  the  other.  They  are  to  be  construed  by 
reference  to  the  subject-matter,  and  the  context,  the  apparent 
policy  and  objects  of  the  Legislature;  by  the  whole  context, 
not  by  a  mere  division  into  sections,  so  as  to  give  effect  to 
the  objects  and  intent  of  the  whole,  as  well  as  by  a  compari- 
son of  statutes  in  pari  materia,  and  consequently,  the  old  law, 
the  mischief  and  the  remedy.  The  paramount  object,  in 
construing  penal  as  well  as  other  statutes,  is  to  ascertain  the 
legislative  intent ;  and  the  rule  of  strict  construction  is  not 
violated  by  permitting  the  words  to  have  their  full  meaning, 
or  the  more  extensive  of  two  meanings,  when  best  effectuat- 
ing the  intention.  They  are,  indeed,  frequently  taken  not 
in  their  strict  technical  sense,  if  that  would  defeat,  but  in  a 
more  popular  sense,  if  that  will  uphold,  and  carry  out,  the  in- 
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tention  of  the  Legislature,  but  in  the  widest  sense,  some- 
times even  in  a  sense  more  wide  than  etymologicallj  belongs 
or  is  popalarly  attached  to  them,  in  order  to  carrj  out  ef- 
fectually the  legislative  intent,  or,  to  use  Lord  Coke's  words, 
to  suppress  the  mischief  and  advance  the  remedy.  Nor  is 
the  rule  of  strict  construction  ever  violated  by  permitting 
the  words  of  a  statute  to  have  their  full  meaning,  or  by 
the  application  of  common  sense  to  its  terms,  in  order  to 
avoid  an  absurdity.''  And  this  rule  of  construction  is  well 
supported  by  other  authorities. 

Keeping  closely  within  the  rule,  we  Are  furnished  an  in- 
terpretation and  construction  of  the  words  "  any  election," 
and  are  informed  what  elections  the  Legislature  had  in  mind, 
and  upon  what  days  it  was  intended  to  prohibit  the  sale  of 
intoxicating  liquors  within  the  statute  of  which  said  section 

2098  is  a  part,  for  section  2099  prohibits  the  sale  of  intoxi- 
cating liquors  by  druggists,  or  druggists'  clerks,  on  Sunday, 
the  fourth  day  of  July,  first  day  of  January,  the  twenty-fiflh 
day  of  December,  Thanksgiving  day,  or  any  legal  holiday, 
or  upon  the  day  of  any  State,  county,  township,  primary,  or 
municipal  election  in  the  township,  town,  or  city,  where  the 
same  may  be  holden.  Thus  the  Legislature,  in  the  same  act, 
has  defined  what  elections  it  is  intended  the  law  shall  apply 
to.  There  is  a  little  difference  in  the  phraseology  of  the  two 
sections,  but  it  is  manifest,  when  we  construe  them  together, 
that  they  were  intended  to  apply  to  the  same  days,  and  pro- 
hibit the  sale  of  intoxicating  liquors  by  all  persons  on  those 
days.  In  section  2099,  in  fixing  the  days.  Thanksgiving  day 
is  named,  without  designating  by  what  authority  it  shall  be 
proclaimed ;  in  section  2098  there  are  used  .  the  words 
^^  Thanksgiving  day,  as  designated  by  proclamation  of  the 
Governor  of  this  State,  or  the  President  of  the  United 
States." 

It  is  manifest  that  Thanksgiving  day  as  used  in  section 

2099  includes  only  such  days  as  are  proclaimed  as  such  by 
the  Governor  of  this  State  or  the  President  of  the  United 
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States.  To  hold  that  the  Legislature  intended  to  prohibit 
druggists  and  their  clerks  from  selling  intoxicating  liquors 
on  the  days  when  primary  elections  are  held  within  a  town- 
ship, town  or  city,  and  to  allow  all  others  who  have  license 
to  sell  upon  those  days,  would  be  an  absurdity.  When  we 
look  to  the  whole  act  to  determine  what  the  Legislature  in- 
tended we  find  a  well  regulated  system  in  regard  to  the  sale 
of  intoxicating  liquor  whereby  the  sale  of  it  is  prohibited 
by  all  persons  on  certain  days,  viz.,  Sunday,  the  fourth  day 
of  July,  the  first  day  of  January,  the  twenty-fifth  day  of 
December,  Thanksgiving  day  as  designated  by  proclamation 
of  the  Governor  of  this  State  or  the  President  of  the  United 
States,  or  any  legal  holiday,  or  upon  the  day  of  any  State, 
county,  township,  primary  or  municipal  election,'  in  the 
township,  town  or  city  where  the  same  is  holden.  Such, 
we  think,  is  clearly  the  interpretation  which  should  be 
given  to  the  statute.  The  words  "  primary  election  "  are  well 
anderstood  as  applying  to  such  an  election  as  that  described  in 
the  indictment  in  this  case,  an  election  held  by  the  qualified 
voters  of  a  political  party  to  nominate  or  elect  candidates 
for  various  offices.  We  have  no  other  election  to  which 
those  words  apply,  except  the  election  held  by  political  par- 
ties to  nominate  and  elect  candidates.  To  hold  that  the  act 
does  not  apply  to  those  elections  is  to  hold  that  the  Legis- 
lature used  the  words  when  there  were  no  elections  to  which 
they  could  apply,  and  it  is  well  said  in  the  case  of  Straa- 
burger  v.  Burk,  supra^  that  "  they  have  grown  to  be  an  es- 
sential part  of  our  political  system,"  which  is  a  matter  of 
common  information  of  which  courts  will  take  judicial 
knowledge. 

The  Legislature  of  1889  passed  an  act  making  it  a  crime 
to  hire  or  use  money  or  other  means  to  influence  voters  at 
primary  elections  of  any  political  party.  Elliott's  Supp., 
section  1396.  We  refer  to  this  to  show  that  it  is  a  recognized 
term  for  elections  held  by  political  parties  to  nominate 
candidates. 
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It  follows  from  the  conclusion  we  have  reached  that  the 
court  erred  in  sustaining  the  motion  to  quash  the  indictment. 

Judgment  reversed,  with  instructions  to  overrule  the  mo- 
tion to  quash  the  indictment. 

Filed  June  24, 1890;  petition  for  a  rehearing  oTermled  Sept.  25, 1890. 

Dissenting  Opinion. 

EUiiOTT,  J. — I  think  that  the  omission  of  the  word  '^  pri- 
mary "  in  the  section  of  the  statute  upon  which  the  indict- 
ment is  based  is  one  that  the  courts  can  not  supply,  and  that 
in  the  absence  of  that  woi*d  the  statute  refers  to  ordinary 
elections,  that  is,  elections  held  under  the  law,  and  for  the 
choice  of  officers. 

CoppEY,  J.,  concurs  with  Elliott,  J. 

FUed  Jane  24, 1890. 


No.  14,461. 

]l5  ^lig  Bauber  et  AL.  V.  Whitney  et  al. 

];25  210  Plkadotg. — Flea  in  AbaiemenL — Non-Bendenoe  of  Drfendantt, — ^A  plea  in 

161  Ml  abatement,  in  an  action  of  replevin,  is  good  which  avers  that  the  de- 

fendants were  residents  of  the  State  of  Ohio ;  that  none  of  them  resided 
in  Tipton  connty,  Indiana,  where  the  soit  was  instituted,  and  that  none 
of  them  had  ever  resided  in  that  county,  or  were  served  with  process 
therein.  If  the  property  which  the  plaintiffs  were  seeking  to  recover 
was  not  in  that  county,  and  the  defendants  being  non-residents  of  the 
State  had  never  been  found  therein,  the  Tipton  Circuit  CSourt  j^rtma 
Jade  had  no  jurisdiction. 
Saike. — Anewer. — Service  upon  Agenie. — An  answer  to  such  a  plea  in  abate- 
ment is  good  which  avers  that  the  defendants  had  a  store  in  Tipton 
county,  Indiana,  where  the  action  was  commenced  ;  that  the  cause  of 
action  groT7  out  of,  and  was  connected  with,  the  business  of  the  defend- 
ants in  that  county,  and  that  process  was  served  upon  the  agents  of  the 
defendants,  in  that  county,  in  charge  of  their  said  business.  See  section 
309,  B.  S.  1881. 

From  the  Tipton  Circuit  Court. 
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W.  R.  Oglebayy  O.  H.  Oifford  and  J.  Jf.  Fippen,  for  ap- 
pellants. 

Coffey,  J. — This  was  an  action  broaght  by  the  appellants 
against  the  appellees  to  recover  the  possession  of  certain 
goods  described  in  the  complaint.  The  complaint  alleged 
that  the  appellees  were  doing  business  in  Tipton  county,  In- 
diana, under  the  firm  name  of  Whitney,  Bowen  &  Company, 
and  that  they  had  possession  of  said  goods  without  right,  and 
unlawfully  detained  the  same  from  the  appellants. 

The  appellees  filed  a  plea  in  abatement,  substantially  as 
follows :  That  at  the  time  of  the  commencement  of  the  ac- 
tion each  and  all  of  the  appellees  were,  and  for  many  years 
prior  thereto  had  been,  and  still  are,  residents  of  the  city  of 
Cleveland,  in  the  State  of  Ohio ;  and  that  neither  before,  nor 
at  the  time,  nor  since  the  filing  of  the  cause  of  action,  were 
appellees,  or  either  of  them,  residents  of  the  county  of  Tip- 
ton, in  the  State  of  Indiana;  that  at  the  time  of  the  com- 
mencement of  the  action  appellees  were,  and  still  are,  part- 
ners in  and  doing  business  in  the  firm  name  of  Whitney, 
Bowen  &  Company,  in  said  city  of  Cleveland,  in  the  State 
of  Ohio  ;  that  this  is  an  action  of  replevin,  and  that  no  de- 
mand has  ever  been  made  of  them  for  any  goods  or  chattels 
of  any  kind  or  nature  in  Tipton  county,  Indiana,  and  that 
no  summons  or  other  writ  of  any  kind  or  nature  has  ever 
been  served  on  them,  or  either  of  them,  of  the  filing  or  pen- 
dency of  said  action,  nor  have  they,  or  either  of  them,  re- 
ceived any  notice  whatever  of  the  ffling  of  said  complaint; 
that  they  have  not  been  in  Tipton  county  since  said  complaint 
was  filed,  nor  have  they,  or  either  of  them,  ever  resided  in 
said  Tipton  county. 

To  this  plea  in  abatement  the  court  overruled  a  demurrer, 
whereupon  the  appellants  filed  an  answer,  substantially  as 
follows :  That  the  appellees  had  an  agency,  store  or  office  in 
Tipton,  Tipton  county,  Indiana,  for  the  transaction  of  busi- 
ness, to  wit,  the  buying  and  selling  of  ladies',  men's  and  chil- 
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dren's  boots  and  shoes ;  that  this  cause  grows  out  of,  and  is 
connected  with,  the  business  of  such  store,  office  or  ageooj, 
and  that  service  of  process  was  duly  and  legally  made  upon 
the  appellees  by  reading  the  writ  to  and  within  the  hearing 
of  Frank  Short  and  William  Funke,  agents  of  the  appellees, 
in  charge  of  said  store,  office  or  agency  more  than  ten  days 
before  the  day  set  for  the  hearing  of  this  cause  by  the  sheriff 
of  Tipton  county,  in  the  State  of  Indiana,  and  due  return 
thereof  made. 

To  this  answer  the  court  sustained  a  demurrer,  and  the 
appellants  failing  and  refusing  to  plead  further,  the  court  en- 
tered a  judgment  abating  the  action. 

The  errors  assigned  call  in  question  the  correctness  of  the 
rulings  above  set  forth. 

We  do  not  think  the  court  erred  in  overruling  the  demur- 
rer to  the  plea  in  abatement.  It  is  not  averred  in  the  com- 
plaint that  the  property  was  unlawfully  detained  in  Tipton 
county.  It  is  averred  in  the  plea  in  abatement  that  the  ap- 
pellees were  residents  of  the  State  of  Ohio,  and  that  none  of 
them  resided  in  Tipton  county,  and  that  none  of  them  had 
ever  been  in  that  county,  or  were  served  with  process  therein. 
If  the  ptoperty  which  the  appellants  were  seeking  to  recover 
was  not  in  that  county,  and  the  appellees,  being  non-resi- 
dents of  the  State,  had  never  been  found  therein,  the  Tipton 
Circuit  Court  pnma/aofe  had  no  jurisdiction.  Such  being 
the  case  the  court  did  not  err  in  overruling  the  demurrer  to 
the  plea  in  abatement. 

We  think,  however,  that  the  court  did  err  in  sustaining 
the  demurrer  to  the  answer  to  the  plea  in  abatement. 

Section  309,  R.  S.  1881,  is  as  follows :  *^  When  a  corpo- 
ration, company,  or  an  individual  has  an  office  or  agency 
in  any  county  for  the  transaction  of  business,  any  action 
growing  out  of,  or  connected  with,  the  business  of  such 
office,  may  be  brought  in  the  county  where  the  office  or 
agency  is  located,  at  the  option  of  the  plaintiff,  as  though 
the  principal  resided  therein  ;  and  service  upon  any  agent 
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or  clerk  employed  in  the  office  or  agency  shall  be  sufficient 
service  apon  the  principal ;  or  process  may  be  sent  to  any 
eoanty,  and  served  upon  the  principal/^ 

It  appears  by  the  answer  to  the  plea  in  abatement  that  the 
appellees  had  a  store  in  the  town  of  Tipton,  in  Tipton 
county,  in  this  State,  where  the  action  was  commenced ;  that 
the  cause  of  action  grew  out  of,  and  was  connected  with,  the 
business  of  the  appellees  in  that  county,  and  that  process 
was  served  upon  the  agents  of  the  appellees  in  that  county 
in  charge  of  their  said  business.  This  conferred  jurisdiction 
on  the  circuit  court  of  Tipton  county,  and  for  that  reason 
the  ruling  of  the  circuit  court  was  erroneous. 

Judgment  reversed,  with  directions  to  overrule  the  de- 
murrer to  the  appellants'  answer  to  the  plea  in  abatement, 
and  for  further  proceedings. 

Filed  Sept  26, 1890. 


♦- 
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pBOSSOimNO  Attorney.— l\«6/ic  Officer,— Jvdgment  Against,— Lien  far  /fee. 
— A  prosecating  attorney  who  obtains  judgment,  in  behalf  of  a  county, 
against  a  defaulting  treasurer  for  public  money,  is  not  entitled  to  a 
lien  upon  the  judgment  to  secure  his  statutory  fee. 

From  the  Delaware  Circuit  Court. 

TT.  B.  Piersey  C.  B.  Oerard  and  D.  W.  Wood,  for  appellant. 
T.  B.  Orr,  for  appellee. 

Elliott,  J. — The  question  which  this  case  presents  may  be 
thus  stated  :  Is  a  prosecuting  attorney  who  obtains  judgment 
on  the  relation  of  a  county  auditor  upon  the  official  bond  of  a 
defaulting  county  treasurer  entitled  to  a  lien  upon  that  judg- 
ment to  secure  his  statutory  fee  ? 
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We  have  decided  that  a  prosecuting  attorney  who  carries 
to  judgment  an  action  upon  the  bond  of  a  county  treasurer 
is  entitled  to  the  compensation  fixed  by  the  statute^  so  that 
the  question  here  involved  is  as  to  his  right  to  secure  his 
compensation  by  a  lien.     Wood  v.  Boards  etc,,  post^  p.  270« 

An  officer  who  obtains  judgment,  in  behalf  of  a  county, 
against  a  defaulting  treasurer  for  public  money,  is  not  enti- 
tled to  a  lien  upon  the  judgment.  The  law  will  not  permit 
the  administration  of  governmental  afiairs  to  be  embarrassed 
by  the  seizure  of  public  property,  or  public  funds,  to  pay 
debts  due  individuals.  It  will  not,  indeed,  permit  the  seiz- 
ure of  the  salaries  of  public  officers  by  creditors.  Wallace  v. 
Lawyer^  54  Ind.  501 ;  Bradley  v.  Tovm  of  Michmondy  6  Vt. 
121;  Jenka  v.  Osceola  Township j  45  Iowa,  554;  Gity  of 
Memphis  v.  Laski,  9  Heisk.  511  (24  Am.  Rep.  327);  Merwin 
V.  Gty  of  Chicagoy  45  111.  133  (92  Am.  Dec.  204).  This  set- 
tled rule  rests  upon  considerations  of  public  policy,  and  it  is 
its  object  to  prevent  embarrassment  in  governmental  affairs, 
and  not  to  protect  or  assist  public  officers.  It  is  difficult  to 
conceive  a  case  where  there  is  stronger  reason  for  the  rule 
than  one,  such  as  this,  where  a  public  officer  seeks  to  embar- 
rass the  collection  of  the  public  revenues  by  tying  up  money 
due  a  governmental  subdivision  by  asserting  a  lien. 

Judgment  affirmed. 

Filed  Sept  26, 1890. 


No.  14,440. 

The  Kentucky  and  Indiana  Bridge  Company  t>.  Hall* 

^!9 '  Nboligence. — Actum  for  Penonal  Injuries. — Complaint, — FeRowServcaUs.'^ 

(hiUributory  Negligence  of, — Need  not  be  Negatived. — In  an  action  hj  an 
employee  of  a  railroad  company  against  another  corporation,  in  this 

125  "220|  instance  a  bridge  company,  for  damages  for  personal  injuries,  it  is  not 
necessary  to  allege  in  the  complaint  that  the  fellow-senrants  of  tbe 
plaintiff  were  not  guilty  of  negligence  contributing  to  the  injury. 
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Ck>BPORATiON. — AtHanfoT  Damages  AgaintL — Bdease  </  One  Corporation. — 
When  ufiU  not  BeUate  Corporation  Sued. — ^The  execution  of  a  release  hj 
the  plaintiff  to  the  railroad  corporation  which  employed  him  would  not 
act  as  a  release  of  the  bridge  corporation  sued,  if  from  the  evidence  the 
jury  might  conclude  that  the  corporation  to  which  the  release  was  ex- 
ecuted was  in  no  way  responsible  for  the  accident. 

EviDBVCB. —  Written  Inttrwnent. — I\irol  Evidence. — For  what  Purpoeee  Admie- 
sible. — Parol  evidence  may  not  be  introduced  to  impeach  the  contents  of 
a  writing,  or  to  control  its  legal  effect ;  but  the  circumstances  under 
which  a  writing  is  executed,  or  the  consideration  upon  which  it  rests, 
may  always  be  shown  by  parol. 

From  the  Floyd  Circuit  Court. 

A.  Dowlingy  for  appellant. 

C  L,  Jetoett  and  H,  E.  Jewett,  for  appellee. 

Bbrkshibe,  C.  J. — The  facts,  as  they  appear  in  the  reo* 
ord,  are  very  briefly  but  &irly  and  clearly  stated  in  the  brief 
of  appellant's  counsel,  so  far  as  his  statement  goes,  and  we 
feel  justified  in  adopting  the  statement  thus  made.  It  is  as 
follows : 

*'  The  appellee,  Joseph  B.  Hall,  sued  the  appellant  for  a 
personal  injury.  The  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  for  $225,  and  judgment  upon  the  verdict.  The 
complaint  alleges  that  the  plaintiff  was  employed  as  a  brake- 
man  on  the  passenger  trains  of  the  Louisville,  Evansville 
and  St.  Louis  Railroad  Company ;  that  the  company  used  the 
track  of  the  Jeffersonville,  Madison  and  Indianapolis  Com- 
pany from  State  street,  in  the  city  of  New  Albany,  through 
said  city  ;  that  the  Kentucky- and  Indiana  Bridge  Company 
was  engaged  in  running  its  cars  and  trains  through  said  city 
over  the  tracks  of  the  Louisville,  New  Albany  and  Chicago 
Railway  Company  ;  that  these  tracks  cross  each  other  at  the 
intersection  of  Main  and  Vincennes  streets  in  the  said  city 
of  New  Albany ;  that  at  said  crossing  a  flagman  was  sta- 
tioned, and  that  certain  signals  had  been  adopted,  whereby 
the  running  of  the  trains  of  the  different  railroad  companies 
using  the  said  crossing  was  regulated ;  that,  on  the  14th  day 
of  April,  1887,  the  appellee  was  on  a  train  of  the  Louisville, 
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Evansville  and  St.  Louis  Kailroad  Compaoj^  approaching 
said  crossing ;  that  at  the  same  time  the  appellant's  train  was 
also  approaching  it ;  that  the  flagman  at  the  crossing  sig- 
naled the  train  on  which  the  appellee  was  was  to  '  come  on/ 
and  at  the  same  time  gave,  the  signal  to  the  train  of  the  ap- 
pellant to  stop ;  that  the  persons  in  charge  of  appellant's 
train^  negligently  disregarding  the  signal^  caused  said  train 
to  move  on  to  the  said  crossing,  and  ran  into  and  against  the 
train  of  the  Louisville,  Evansville  and  St.  Louis  Railroad 
Company,  thereby  injuring  the  appellee,  without  his  fault, 
etc.  The  appellant  demurred  to  the  complaint.  The  de- 
murrer was  overruled,  and  the  appellant  excepted.  The  ap- 
pellant filed  its  answer  in  denial  and  a  special  plea.  The 
appellee  filed  his  reply  to  the  second  paragraph  of  the  an« 
swer.  The  cause  was  tried,  with  the  result  above  stated. 
The  appellant  filed  his  motion  for  a  new  trial.  This  motion 
was  overruled,  and  the  appellant  excepted.  There  was  judg- 
ment upon  the  verdict." 

The  second  paragraph  of  answer  counted  on  a  written  re- 
lease executed  by  the  appellee  to  the  Louisville,  Evansville, 
and  St.  Louis  Railroad  Company,  for  a  consideration  of  fifty 
dollars.  It  alleges  that  the  appellee  claimed  that  the  said 
company  was  jointly  liable  with  the  appellant  for  said  injury, 
and  made  a  claim  against  it  for  damages,  and  in  settlement 
thereof  said  company  paid  the  sum  of  fifty  dollars,  and  the 
appellee  executed  said  release.  The  appellee  replied  in  two 
paragraphs — the  denial  and  want  of  consideration. 

The  errors  assigned  are  : 

1.  The  decision  of  the  court  overruling  the  demurrer  to 
the  complaint ;  and,  2.  The  decision  of  the  court  overruling 
the  appellant's  motion  for  a  new  trial. 

The  motion  for  a  new  trial  stated  two  reasons : 

1.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

2.  The  verdict  is  contrary  to  law. 

The  objection  made  to  the  complaint  is  that  there  is  no 


MAY  TERM,  1890.  223 

The  Kentaoky  and  Indiana  Bridge  Companj  v.  Hall. 

allegation  therein  that  the  fellow-servants  of  the  appellee 
were  not  guiltj  of  negligence  contributing  to  the  injury. 

Counsel  for  the  appellant  cites  no  authority  in  support  of 
his  position,  and  we  know  of  none. 

The  farthest  that  this  court  has  ever  gone,  in  actions  to 
recover  damages  for  negligence,  is  to  require  the  plaintiff  to 
affirm  in  his  comprint,  by  negative  averments,  that  his  own 
negligence  did  not  contribute  to  the  injury. 

We  have  gone  as  far  in  that  direction,  probably,  as  any 
other  court,  and  to  go  further  and  require  the  plaintiff  to 
insert  in  this  class  of  actions  other  negative  averments 
in  his  complaint  would  place  us  out  of  line  with  all  of 
the  authorities.  But  if  there  had  been  an  affirmative  plea 
filed  by  the  appellant  alleging  contributory  negligence  on 
the  part  of  the  fellow-servants  of  the  appellee,  as  a  defence 
to  the  action,  the  question  would  have  been  before  us  as  to 
whether  or  not  the  negligence  of  such  fellow-servants  could 
be  imputed  to  the  appellee,  a  question  which  would  not  be 
entirely  free  from  difficulty.  ^ 

But  as  the  question  is  not  before  us,  we  intimate  no  opinion 
with  reference  to  it.  But  see  Town  of  Knightstown  v.  MuS" 
grave,  116  Ind.  121. 

The  evidence  was  ample  to  lead  the  jury  to  the  conclusion 
that  the  appellant  was  guilty  of  negligence,  but  for  which 
the  accident  would  not  have  happened,  and  to  acquit  the  ap- 
pellee of  contributory  negligence. 

No  question  was  raised  as  to  the  sufficiency  of  the  second 
paragraph  of  answer,  and  hence  we  are  not  called  apon  to 
consider  it. 

Conceding,  but  not  deciding,  that  the  answer  was  good, 
the  jury  were  fully  justified  by  the  evidence  in  finding  against 
the  appellant  upon  the  issue  thereby  tendered. 

It  is  true  the  appellee  executed  to  his  employer,  the  L.  E.  & 
St.  L.  R.  R.  Co.,  a  release,  but  the  evidence  fails  to  show 
that  he  ever  made  any  demand  against  that  company  for 
damages  on  account  of  the  injury,  or  ever  claimed  that  it  was 
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in  any  way  responsible  for  the  accident.  The  circumstances 
proven,  brought  out  by  the  appellant,  show  to  the  contrary. 

We  recognize  the  rule  that  parol  evidence  may  not  be  in- 
troduced to  impeach  the  contents  of  a  writing,  or  to  control 
its  legal  effect ;  but  the  circumstances  under  which  a  writing 
is  executed,  or  the  consideration  upon  which  it  rests,  may  al- 
ways be  shown  by  parol. 

From  the  evidence  before  them  the  jury  might  well  con> 
elude  that  the  L.  E.  &  St.  L.  R.  B.  Co.  was  in  no  way  re- 
sponsible for  the  accident,  and,  if  not,  there  was  no  joint  lia- 
bility to  which  the  rule  that  the  release  of  one  joint  wrong- 
doer has  the  effect  to  discharge  all  others. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Sept  26, 1890. 
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^70       600>  tyffickncy  of, — A  complaint  which  alleges  that  the  plainti^  are  the 

holders  of  ansatisfied  judgments  against  an  insolvent  railroad  corpora- 
tion,  and  which  seeks  the  recovery  of  a  personal  judgment  against  the 
defendants  to  the  action,  who  are  alleged  to  have  subscribed  to  the  stock 
of  said  corporation,  and  to  have  been  stockholders  therein  at  the  time 
the  several  debts  due  the  plaintiffs  were  incurred,  fails  to  state  a  good 
cause  of  action,  in  the  absence  of  any  averment  that  the  defendants,  as 
subscribers  to  the  stock,  are  indebted  for  unpaid  balances,  or  that  the 
plaintiffs'  claims  were  for  labor  done  in  the  construction  of  the  road. 

From  the  Marshall  Circuit  Court. 

A,  L.  Agnew,  8.  P.  Thampsofiy  J.  8.  8liek  and  £.  Myers, 
for  appellants. 

J.  H.  Bibler,  O.  W.  Holman  and  if.  L.  EbmIs^  for  ap> 
pellees. 
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Mitchell^  J. — ^This  suit  was  instituted  by  John  B.  Ful- 
kerson  and  others  against  Edward  Toner  and  eighteen  others^ 
who  are  alleged  to  have  subscribed  to  the  stock  of  the 
fiochester^  Rensselaer  and  St.  Louis  Kailroad  Company. 
It  is  averred  in  the  complaint  that  the  plaintiffs  each  hold 
claims  upon  which  they  have  recovered  separate  judgments 
against  the  railroad  company  above  named,  and  that  one  of 
the  plaintiffs  is  the  owner  of  a  claim  against  the  company, 
amounting  to  $2,092,  and  that  the  claim  was  for  work  and 
labor.  There  is  no  intimation  as  to  how  the  other  claims 
originated.  It  is  averred  that  the  corporation  is  wholly  in- 
solvent, and  that  it  has  no  property  subject  to  execution. 
It  is  also  averred  that  the  defendants  were,  at  the  time  the 
several  debts  due  the  plaintiffs  were  incurred,  stockholders 
of  the  corporation,  each  owning  a  specified  number  of  shares. 
It  does  not  appear  from  any  averment  in  the  complaint 
whether  or  not  the  defendants  are  indebted  for  the  whole  or 
for  any  part  of  their  subscriptions  to  the  stock. 

The  mere  fact  that  the  plaintiffs  are  the  owners  of  unsat- 
isfied judgments  against  an  insolvent  railroad  corporation  in 
which  the  appellants  are  shareholders,  conceding,  for  the 
purposes  of  this  case  merely,  that  it  sufficiently  appears  that 
the  corporation  was  duly  organized  and  that  they  are  share- 
holders, does  not  invest  them  with  the  right  to  maintain  an 
action  against  the  latter  as  individuals.  The  distinguishing 
feature  of  corporate  existence  is,  that  the  very  fact  of  in- 
corporation exempts  the  stockholders  from  all  individual 
liability  after  they  have  paid  the  amount  of  their  subscrip- 
tions for  stock.  After  the  full  par  value  of  the  stock  sub- 
scribed for  has  been  paid,  the  common  law  liability  of  the 
stockholder,  both  as  respects  the  corporation  and  its  credit- 
ors, is  at  an  end.  Any  additional  liability  must  be  imposed 
by  statute,  or  must  result  from  the  failure  of  the  supposed 
corporation  to  become  duly  incorporated,  whereby  the  mem* 
bers  constitute  a  copartnership  and  become  liable  as  partners* 
Vol.  125.— 15 
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Cook  Stock,  section  230;  Morawetz  Corporations,  section 
779.  Persons  who  deal  with  a  corporation  mast  look  to  the 
company  primarily  for  debts  due  them.  When  the  corpora- 
tion becomes  insolvent  and  fails  to  pay,  they  may  then  re- 
sort to  any  unpaid  subscriptions  to  the  capital  stock  which 
constitute  a  trust  fund  for  the  benefit  of  creditors,  or  they 
may  enforce  any  statutory  liability  which  the  law  imposes. 
The  usual  and  most  effectual  remedy  for  creditors  in  sach  a 
case  is  to  file  a  bill  in  equity  against  those  whose  subscrip- 
tions remain  unpaid,  thereby  invoking  the  aid  of  the  court 
in  collecting  unpaid  balances  due  on  stock  subscriptions. 

In  the  absence  of  any  averments  in  the  complaint  show- 
ing that  the  defendants  as  subscribers  to  the  stock  are  in- 
debted for  unpaid  balances  the  facts  fall  far  short  of  stating 
any  common  law  liability  on  them. 

Section  3934,  R.  S.  1881,  makes  stockholders  in  a  rail- 
road corporation  individually  liable  to  laborers  for  all  labor 
done  '^  in  the  construction  of  said  road  ^*  that  shall  remain 
unpaid  after  the  assets  of  the  corporation  shall  have  been 
exhausted. 

It  does  not  appear  from  any  averments  in  the  complaint 
'that  the  plaintiffs'  claims  were  for  labor  done  in  the  con- 
struction of  the  road. 

The  complaint  was  not  sufficient. 

The  judgment  is  reversed,  with  costs. 

FDed  S^t  26, 1890. 
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Deed. — DeKHfHan. —  Omsfrtccfion  cf, — Natural  McnumenL — The  following 
description  in  a  deed,  *'  thence  up  the  creek  at  high-water  line,  in  a 
northeasterly  direction;  the  hearing  is  about  north  eighty-six  degrees 
east  to  a  point  about  one  chain  above  the  dam/'  carries  the  line  along  the 
creek.    The  reference  to  the  angle  is  a  mere  general  statement,  gi?ing 
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the  general  direction  as  to  the  course  of  the  creek,  but  the  boundary 
line  of  the  land  is  fixed  definitely  as  being  along  the  creek  at  high-wa« 
ter  line.  The  creek  is  a  natural  monument|  and  will  control  course  and 
distance,  if  there  is  a  discrepancy. 

From  the  Fountain  Circuit  Court. 
H.  H.  Doehterman,  for  appellant. 

OiiDG,  J. — This  is  an  action  by  Decatur  J.  Shepherd^  ap* 
pellant,  against  Greorge  Nave  and  Ann  E.  Nave,  appellees, 
for  damages  on  account  of  the  breach  of  the  covenants  of 
warranty  in  a  deed  executed  by  the  appellees  to  the  appel* 
lant.  The  appellant  sues  for  breach  of  the  warranty,  alleg- 
ing that  the  deed  conveys  land  which  the  appellees  did  not 
at  the  time  of  the  making  of  said  conveyance  own,  and  never 
have  owned,  and  appellant  seeks  to  recover  damages  on  ac- 
count thereof. 

The  question  presented  is  as  to  the  proper  construction  to 
be  given  to  the  language  used  in  the  deed,  and  arises  on  the 
ruling  of  the  court  in  overruling  a  demurrer  to  the  sec- 
ond paragraph  of  appellees'  answer,  and  in  sustaining  a  de- 
murrer to  the  reply  thereto. 

Shawnee  creek  enters  section  29,  in  township  21  north,  of 
range  7  west,  near  the  northeast  corner  thereof,  and  runs  in 
a  southwesterly  direction  through  the  north  half  of  said  sec- 
tioD ;  and  the  land  in  dispute,  and  which  the  appellant  claims 
the  deed  conveys,  lies  to  the  south  and  east  of  said  creek,  in 
the  north  part  of  the  northeast  quarter  of  said  section  29, 
while  it  is  contended  by  the  appellee  that  the  deed  does  not 
convey  any  land  south  of  the  creek  in  said  quarter  section. 
And  this  controversy  must  be  determined  by  the  construction 
to  be  placed  upon  the  description  of  the  land  as  written  in 
the  deed,  and  particularly  one  of  the  boundary  lines. 

The  deed  first  specifies  three  tracts  of  land,  and  then  con* 
tiuues  as  follows :  ''And  which  said  tracts  are  bounded  as 
follows,  to  wit :  '  Beginning  at  a  point  three  (3)  chains  and 
forty  (40)  links  south  of  the  quarter  section  corner,  on  the 
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line  between  gections  twenty-one  (21)  and  twenty-nine  (29),  in 
township  twenty-one  (21)  north,  of  range  seven  (7)  west ; 
thence  south  seventy-seven  and  one-half  (77^)  degrees  west 
eleven  and  five  hundredths  (11.05)  chains  to  center  of  the 
road ;  thence  south  three  (3)  degrees  west  eight  (8)  chains 
across  Shawnee  creek ;  thence  south  twenty-five  (25)  degrees 
west  two  and  seventy-six  one  hundredths  (2.76)  chains,  to 
James  Orr's  line  ;  thence  east  twelve  (12)  chains,  to  William 
S.  Briney's  line ;  thence  north  two  (2)  chains  to  Shawnee 
creek,  at  high-water  mark ;  thence  up  the  creek  at  high- 
water  line  in  a  northeasterly  direction,  the  bearing  is  about 
north  eighty-six  (86)  degrees  east,to  a  point  about  one  (1) 
chain  above  the  dam ;  thence  north  ten  (10)  degrees  west 
sixteen  (16)  chains,  to  a  stake  on  the  north  of  the  creek  ;  the 
witness  to  this  corner  is  a  white  oak  thirteen  inches  in  di- 
ameter, bears  south  twenty-eight  (28)  degrees  west  thirty-five 
(35)  links,  distance  thence  west  nine  and  thirteen  hundredths 
(9.13)  chains;  thence  south  fifly-five  (55)  degrees  west 
twelve  (12)  chains;  thence  south  eighty-five  (86)  degrees 
west  twenty-two  and  seventy-nine  hundredths  (22.79)  chains 
to  the  place  of  beginning,  containing  sixty-one  (61)  acres, 
more  or  less.' " 

The  sole  dispute  is  as  to  whether  that  portion  of  the  de- 
scription which  reads,  '^  thence  up  the  creek  at  high-water 
line  in  a  northeasterly  direction ;  the  bearing  is  about  north 
eighty-six  (86)  degrees  east,  to  a  point  about  one  (1)  chain 
above  the  dam,''  carries  the  line  along  the  creek,  or  whether 
it  runs  the  line  at  an  angle  of  86^  east,  the  creek  not  running 
at  that  angle. 

We  do  not  deem  it  necessary  to  discuss  this  question  at 
length.  It  seems  to  us  there  can  be  but  little  question  about 
this  description.  That  it  carries  the  line  along  the  creek 
there  can  be  no  doubt.  The  reference  to  the  angle  is  a  mere 
general  statement,  giving  the  general  direction  as  to  the 
course  of  the  oreek,  but  the  boundary  line  of  the  land  is 
fixed  definitely  as  .being  along  the  creek  at  high- water  line. 
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The  creek  is  a  natural  monament,  and  will  control  coarse 
and  distance  if  there  be  a  discrepancy.  See  Caspar  v.  Jam- 
isan,  120  Ind.  68. 

The  view  we  have  taken  is  in  accordance  with  the  holding 
of  the  lower  court,  and  there  was  no  error  in  the  rulings  on 
the  demurrers  to  the  answer  and  reply. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  26, 1890. 
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'RAUMOAJ>.^Bound'THp  Tieket.^Wrong  Coupon  Taken  by  Qmdudor.^Pott'  •m  leo' 

Bender's  ExplancUion  on  Return  Trip, — Inatructions, — A  passenger  on  a  train  ]  igj  j^i 

to  MooresYille  from  Indianapolis  pi'esented  to  the  conductor  the  going 
instead  of  the  returning  coupon  of  a  round-trip  ticket  from  M.  to  I. 
which  he  had  purchased  at  M.  three  days  before.  The  coupon  was  re- 
fused bj  the  conductor  who  informed  him  that  it  was  the  wrong  end. 
Upon  the  refusal  of  the  passenger  to  pay  his  fare  he  was  ejected  from 
the  train.  The  passenger  in  an  action  for  damages  testified  that  upon 
the  conductor  informing  him  that  the  coupon  presented  was  the  wrong 
end,  and  refusing  to  accept  it,  he  explained  that  it  was  the  first  knowl- 
edge he  had  of  the  mistake,  and  that  it  was  the  mistake  of  the  con- 
ductor on  the  trip  to  I.  who  had  taken  the  wrong  end.  The  defendant 
contended  that  no  explanation  was  made.  Upon  these  facts,  the  jury 
were  told  in  efiect,  by  two  instructions,  when  taken  together,  that  if  the 
conductor  retained  the  wrong  coupon  the  passenger  would  have  the 
right  to  rely  on  his  act,  and  would  be  entitled  to  use  the  other  end  on 
the  return  trip,  but  that  without  an  explanation  he  had  no  right  to  be 
carried,  and  that  upon  his  refusal  to  pay  his  fare  the  conductor  would 
be  justified  in  ejecting  him. 

Hddy  there  was  no  error. 

Same. — Omduetor's  Report. — Inadmissibility  qf  in  Evidenee.—The  report  of 
the  conductor  on  the  train  on' which  the  plaintiff  took  passage  of  the 
cash  collected  was  properly  excluded,  it  not  appearing  that  there  was 
any  space  for  entering  the  errors  of  the  character  in  controversy,  or 
that  the  report  was  offered  for  the  purpose  of  corroborating  the  testi- 
mony of  such  conductor  that  he  was  the  conductor  on  the  train  on 
which  the  plaintiff  was  a  passenger. 
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Same. — Detached  CoupoTu. — (hndiiiofu  a$  to. — Waiver. — Where  a  ticket  con- 
sists of  two  coupons,  and  upon  the  ticket  is  a  condition  that  if  detached 
they  shall  be  void,  the  acceptance  bj  the  conductor  of  one  of  the  coa- 
pons  from  a  passenger  who  presents  both  is  a  waiver  of  such  condition. 
The  fact  that  the  conductor  bj  mistake  takes  the  returning  coupon  in- 
stead of  the  going  one,  on  which  the  condition  is  written,  does  not  affect 
the  waiver. 

Same. — I^^xtmeni  of  Passenger. — Damages. — Where  a  passenger  has  a  right 
to  be  carried  on  his  ticket  he  maj  insist  on  being  so  carried,  and  if  he  ie 
ejected  he  is  entitled  to  recover  the  damages  sustained  thereby,  although 
he  mav  pay  his  fare  rather  than  be  ejected,  and  recover  such  damages 
as  he  sustains  in  that  event. 

Same. — Measure  of  Damages. — Instruetion. — The  plaintiff  alleged  in  a  sup- 
plemental complaint  that  he  purchased  from  the  agent  at  Martinsville 
a  ticket  to  Indianiif(>olis  and  return;  that  upon  the  return  trip  he  gave 
the  conductor  the  remaining  coupon ;  that  after  the  train  had  passed 
Mooresville,  the  conductor  demanded  the  fare  from  Mooresville  to  Mar- 
tinsville ;  that  he  informed  the  conductor  that  he  had  already  given 
him  the  ticket  entitling  him  to  ride  to  Mooresville;  that  the  conductor 
maliciously  threatened  to  eject  him  from  the  cars  and  made  the  plain- 
tiff pay  forty  cents  additional  fare,  and  charged  him  with  attempting 
to  ride  without  paying  therefor. 

Held^  that  the  plaintiff  was  entitled  to  recover  damages  for  the  humilia- 
tion suffered  and  indignity  done  him,  and  that  an  instruction  that  he 
was  entitled  to  recover  only  the  additional  fare  was  erroneous  and 
properly  refused. 

Same. — /na^ruetumj.— For  instructions  requested  on  the  subject  of  carrier 
and  passenger,  and  held  to  have  been  properly  refused,  see  opinion. 

Witness. — ImpeaehmerU. — Improper  Impeaching  Question. — Where,  on  cross- 
examination,  a  witness  was  asked,  for  the  purpose  of  impeachment,  if 
he  had  not  been  impeached  in  another  case,  and  if  a  suit  for  damages 
was  not  pending  against  him  for  false  swearing  in  that  case,  an  objec- 
tion was  properly  sustained,  such  question  not  being  a  proper  impeach- 
ing question. 
MncHELL,  J.,  dissents. 

From  the  Morgan  Circuit  Court. 

8.  0.  Pickens  and  C.  W.  Moores,  for  appellant. 
O,  A.  Adams  and  J,  8.  Newby,  for  appellee. 

Olds,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  for  damages  for  being  ejected  from  appellant's 
train  of  cars  ran  on  the  Indianapolis  and  Vincennes  Bail* 
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road.  On  the  18th  day  of  May,  1886,  about  5  o'clock  p.  m., 
appellee  took  passage  on  one  of  appellant's  trains  on  the 
Indianapolis  and  Yincennes  Railroad^  at  Indianapolis,  for 
Mooresville,  near  which  latter  station  the  appellee  resided. 
He  presented  to  the  conductor  the  going  coupon  of  a  round- 
trip  ticket  from  Mooresville  to  Indianapolis,  which  the  con- 
ductor refused  to  accept  for  his  passage,  and  upon  his  re- 
itisal  to  pay  the  fare  demanded,  ejected  him  from  the  train  at 
Maywood  Station,  about  ten  miles  from  Mooresville,  from 
whence  he  walked  home,  a  distance  of  about  thirteen  miles. 

Appellee  contends  that  he  had  purchased  of  appellant's 
agent,  at  Mooresville,  some  days  previous  to  taking  the  train, 
a  round- trip  ticket  for  passage  from  Mooresville  to  In- 
dianapolis and  return ;  that  on  the  15th  day  of  May,  1886, 
he  took  passage  on  appellant's  train,  at  Mooresville,  for  In- 
dianapolis, and  presented  the  ticket  to  the  conductor,  and 
that  the  conductor  retained  the  return  part  of  the  ticket  and 
gave  appellant  back  the  going  part;  that  on  the  18th  day 
of  the  same  month  he  took  the  train  to  return  to  Moores- 
ville, and  when  the  conductor  called  for  his  ticket  he  pre- 
sented to  him  the  end  of  the  ticket  he  had  so  purchased, 
which  had  been  returned  to  him  by  the  conductor  on  his 
trip  to  Indianapolis,  whereupon  the  conductor  informed  him 
that  it  was  the  wrong  end,  that  it  was  the  going  instead  of 
the  returning  end,  which  was  the  first  knowledge  the  appel- 
lee had  of  the  mistake,  and  he  explained  to  the  conductor 
how  the  mistake  came,  that  the  former  conductor  had  re- 
turned to  him  the  wrong  end,  the  conductor  refused  to  ac- 
cept the  ticket  and  demanded  fare  which  appellee  refused  to 
pay,  and  the  conductor  ejected  him  from  the  train. 

It  is  contended  on  the  part  of  appellant  that  no  explana- 
tion was  made  by  the  appellee  at  the  time  the  ticket  was 
presented. 

There  was  a  trial,  resulting  in  a  verdict  for  appellee. 

The  questions  presented  arise  on  the  ruling  of  the  court 
in  overruling  appellant's  motion  for  a  new  trial. 
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The  first  alleged  error  discussed  by  counsel  for  appellant 
is  the  giving  by  the  court,  on  its  own  motion,  of  instruction 
numbered  four,  which  is  as  follows : 

^'  It  is  the  duty  of  carriers  of  passengers  to  provide  agents 
and  servants  who  can  and  will  properly  protect  the  interests 
of  the  passengers,  and  not  by  want  of  skill,  lack  of  knowl- 
edge, or  want  of  care,  take  from  passengers  rights  for  which 
they  have  contracted  and  paid.  A  passenger  has  a  right  to 
act  upon  the  conduct  and  directions  of  the  agents  of  the  cor- 
poration. If  the  conductor  of  a  train  of  cars  takes  from  a 
passenger  a  coupon  of  a  ticket,  which  said  ticket  entitles 
him  to  passage  from  one  station  on  said  railroad  to  another 
and  return,  and  by  mistake  or  otherwise  takes  the  coupon 
which  entitled  the  passenger  to  return  passage,  when  he 
should  have  taken  the  one  entitling  the  passenger  to  passage 
going,  this  would  be  neglect  of  the  company,  and  the  pas- 
senger would  have  a  right  to  rely  on  the  act  of  the  conductor 
in  taking  one  coupon  of  his  ticket,  and  he  would  be  entitled 
to  use  the  other  end  of  his  coupon  on  his  return  passage.'^ 

It  is  contended  by  counsel  for  appellant  that  this  instruc- 
tion is  erroneous,  for  the  reason  that  it  states  that  the  pas- 
senger is  entitled  unconditionally  to  use  the  other  coupon  of 
the  ticket  on  his  return  passage. 

This  instruction  must  be  taken  in  connection  with  the 
other  instructions  given  by  the  court  to  the  jury,  and  when 
so  considered  there  was  no  error,  as  the  court,  at  the  request 
of  the  appellant,  gave  another  instruction  upon  the  same 
subject,  which  is  as  follows : 

"A  passenger  ticket  or  coupon  reading,  or  calling  for  pas- 
sage from  Mooresville  to  Indianapolis,  would  not  entitle  the 
holder  thereof  to  transportation  from  Indianapolis  to  Moores- 
ville. And  a  conductor  of  a  train  running  from  Indianap- 
olis to  Mooresville,  if  such  coupon  or  ticket  were  presented 
to  him  by  a  passenger  for  transportation  from  Indianapolis 
to  Mooresville  without  any  explanation  thereof  or  any  knowl- 
edge by  such  conductor  of  the  reasons  why  such  coupon  or 
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ticket  is  presented  for  transportation  from  Indianapolis  to 
Mooresville,  would  be  justified  in  refusing  to  accept  such 
coupon  or  ticket  for  such  transportation,  and  might  lawfully 
eject  such  passenger  from  said  train  unless  he  paid  or  ten- 
dered his  fare,  using  no  more  force  than  necessary  to  eject 
said  passenger  from  said  train.'' 

On  the  part  of  the  appellee  it  was  contended  that  on  pre- 
senting the  coupon  of  the  ticket  to  the  conductor  on  his  re- 
turn trip,  the  conductor  told  him  it  was  the  wrong  etid,  and 
he  explained  to  the  conductor  that  if  it  was  it  was  the  mis- 
take of  the  conductor  on  the  train  on  which  he  went  to  In- 
diana|}olis ;  that  he  had  handed  the  conductor  his  ticket,  and 
the  conductor  gave  him  back  the  one  portion,  and  he  had  put 
it  in  his  pocket,  and  had  not  looked  at  it  until  presenting  it 
to  the  conductor  on  his  return. 

On  the  part  of  appellant  it  was  contended  that  no  expla- 
nation was  made  by  appellee,  and  the  court  gave  the  two  in- 
structions set  out  bearing  upon  the  question  of  the  right  of 
the  appellee  to  ride  on  the  wrong  end  of  the  ticket. 

These  two  instructions,  when  considered  together,  as  they 
must  be,  inform  the  jury  that  the  appellee  had  no  right  to  be 
carried  on  the  wrong  end  of  the  ticket  without  an  explana- 
tion of  the  reasons  why  such  wrong  coupon  was  presented 
for  transpoi*tation,  and  we  think  it  may  be  fairly  understood 
that  if  the  coupon  was  presented  with  the  explanation  which 
the  appellee  contended  he  gave  to  the  conductor  on  discov- 
ering the  mistake,  it  did  entitle  him  to  be  carried  on  his  re- 
turn trip. 

The  law  as  to  the  right  of  a  passenger  to  be  carried  on  the 
wrong  coupon  in  case  the  coupons  are  detached  by  the  conduct- 
or on  the  going  trip,  and  the  returning  coupon  retained  by  the 
condoctor,  and  the  going  coupon  returned  to  the  passenger, 
which  the  passenger  retains  without  discovering  the  mistake 
until  presenting  it  to  the  conductor  on  his  return  trip,  and 
then  makes  the  explanation,  is  fully  considered  and  decided 
in  the  case  o{  Lake  Erie,  etc.,  R.  W.  Co.  v.  Fix,  88  Ind.  381. 
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In  that  case  it  is  held  that  under  such  circumstances  the  pas* 
senger  has  the  right  to  be  carried  on  his  return  trip  on  pre- 
senting the  going  coupon  with  the  explanation,  and  the  de- 
cision is  well  supported  by  authority.  See,  also,  Godfrey  v. 
Ohio,  etc.,  R.  W.  Cb.,  116  Ind.  30. 

Instructions  must  be  considered  in  relation  to  the  par- 
ticular case  in  which  they  are  given  in  determining  whether 
the  jury  were  misled  or  not  by  particular  instructions.  In 
this  case,  as  we  have  stated,  it  was  contended  on  the  part  of 
the  appellee,  and  he  so  testified,  that  he  presented  the  coupon 
to  the  conductor  on  his  return  trip,  and  was  informed  that 
it  was  the  wrong  coupon,  or  wrong  end  of  the  ticket,  and 
that  was  the  first  knowledge  he  had  of  the  mistake,  and  he 
then  explained  that  if  it  was  it  was  the  mistake  of  the  con* 
ductor  to  whom  he  handed  the  ticket  on  his  going  trip  to 
Indianapolis,  and  the  conductor  would  not  accept  his  ex- 
planation. On  the  other  hand  it  was  contended  by  the  ap- 
pellant, and  its  witnesses  testified  that  no  explanation  was 
made,  and  the  court  instructed  the  jury  to  the  effect  that  if 
the  conductor  on  the  going  trip  detached  the  coupons  and 
retained  the  wrong  one  and  returned  to  the  passenger  the 
one  he  should  have  retained,  it  would  be  neglect  of  the 
company  and  the  passenger  would  have  the  right  to  rely  on 
the  act  of  the  conductor  in  taking  one  coupon  of  his  ticket 
and  he  would  be  entitled  to  use  the  other  end  of  his  coupon 
on  his  return  passage,  but  that  he  would  not  have  the  right 
to  be  carried  on  such  coupon  without  an  explanation  when 
he  presented  it  to  the  conductor  on  his  return  trip;  that 
without  an  explanation,  or  the  conductor  knowing  the  rea- 
son for  presenting  the  wrong  coupon,  the  conductor  would 
be  justified  in  refusing  to  accept  it,  and  on  refusal  of  the 
passenger  to  pay  fare  on  demand  he  would  be  justified  in 
ejecting  him  from  the  train. 

This,  we  think,  is  as  favorable  an  instruction  as  the  appel- 
lant was  entitled  to  demand.  The  instruction  informed  the 
jury  that  if,  as  contended  by  appellant,  no  explanation  was 
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made  then  the  conductor  bad  the  right  to  eject  the  appellee. 
If,  as  contended  by  appellee,  the  proper  explanation  was 
made,  then  the  appellee  had  the  right  to  be  carried,  bat  the 
appellant  was  certainly  not  injured  by  reason  of  the  fact  that 
the  court  did  not  inform  the  jury  by  an  affirmative  instruc- 
tion that  if  appellee  did  make  an  explanation  he  was  enti- 
tled to  be  carried. 

The  next  objection  urged  is  to  the  sixth  instruction  given 
by  the  court.  This  instruction  relates  to  the  validity  of  the 
ticket  if  the  coupons  were  detached.  The  court  instructed 
the  jury  upon  the  subject  as  follows : 

''A  railroad  ticket  is  evidence  of  a  contract  entered  into 
by  the  purchaser  thereof  and  the  railroad  company  from 
which  the  same  is  purchased,  wherein  it  is  agreed  on  the 
part  of  the  purchaser  that  he  will  pay,  and  has  paid,  the 
purchase-price  of  said  ticket,  in  consideration  that  said  rail- 
road company  will  carry  him  as  a  passenger  on  its  train  of 
cars  to  and  from  the  station  as  set  forth  on  said  ticket.  This 
ticket  may  consists  of  coupons  upon  which  there  is  a  printed 
condition  that  the  same  shall  be  void  if  detached  before 
presentation  for  passage  upon  said  railroad^s  train  of  cars ; 
and  if  so  detached,  said  ticket  will  be  void  and  will  not 
entitle  the  passenger  to  use  it  for  passage  on  said  train  of 
cars  unless  the  railroad  company  waives  its  right  to  treat 
said  ticket  as  void.  It  is  a  technical  violation  of  the  con- 
tract to  detach  said  coupons ;  but  if  the  conductor  of  the 
train  upon  which  such  ticket  is  attempted  to  be  used  takes 
and  receives  one  part  of  said  ticket,  then  the  railroad  com- 
pany thereby  waives  the  right  under  the  contract  to  treat 
said  coupon  as  void.  So  if  you  find  in  this  case  that  the 
plaintiff  had  purchased  a  ticket  from  the  defendant's  agent 
at  Mooresville  entitling  him  to  passage  on  defendant's  train 
of  cars  from  the  station  of  Mooresville  to  Indianapolis  and 
return,  and  you  should  further  find  that  said  ticket  con- 
sisted of  coupons,  one  of  which  entitled  him  to  passage  from 
Mooresville  to  Indianapolis,  and  the  other  a  return  passage 
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from  Indianapolis  to  Mooresvilie,  and  that  there  was  a  con- 
dition on  said  ticket  that  it  would  be  void  if  the  coupons 
were  detached,  and  you  should  further  find  that  said  coupons 
were  detached  before  they  were  offered  as  evidence  of  the 
plaintiff's  right  of  passage  on  said  train  of  cars,  yet  if  said 
defendant  accepted  one  of  said  coupons  it  thereby  waived 
the  condition  in  said  ticket  rendering  it  void.'' 

It  is  insisted  that  this  instruction  is  misleading  and  is  er- 
roneouSy  for  the  reason  that  '^  it  assumes  that  there  was  a 
ticket  with  two  coupons  attached  to  it,  and  that  the  ticket 
had  printed  on  it  the  condition  that  either  of  the  coupons  de- 
tached was  void,"  and  that  such  was  not  the  case ;  that  the 
two  coupons  constituted  the  ticket,  with  the  condition  on  the 
going  coupon  only,  and  that  the  acceptance  on  the  going  train 
of  the  return  coupon  would  not  amount  to  a  waiver  by  the 
company  of  the  condition,  because  there  was  no  condition 
on  this  coupon,  that  the  condition  was  on  the  one  the  con- 
ductor refused  to  accept. 

We  do  not  think  this  instruction  objectionable.  The  ap- 
pellant contracted  to  carry  the  appellee  from  Mooresville  to 
Indianapolis  and  return  for  the  price  paid  for  the  ticket. 
The  trip  was  to  be  made  in  that  way,  and  as  evidence  of  such 
contract  the  ticket  was  issued,  in  which  it  provided  on  the 
going  coupon  that  it  should  not  be  good  if  detached.  This 
stipulation  was  to  prevent  the  use  of  the  ticket  in  making 
the  trip  in  the  reverse  order,  or  the  separation  of  the  coupons 
and  using  them  for  single  trips,  and  it  was  a  mere  technical 
violation  of  the  contract  to  sever  the  coupons,  and  if  sev- 
ered by  accident  or  through  no  fault  of  the  passenger,  and 
he  presented  both  coupons  to  the  conductor  on  his  going  trip, 
with  an  explanation  as  to  their  severance,  we  think  that  the 
passenger  would  be  entitled  to  passage,  notwithstanding  the 
coupons  were  severed.  It  being  a  mere  technical  violation^ 
and  the  passenger  on  the  going  trip  presents  both  coupons, 
and  the  conductor  accepts  it  and  takes  one  of  the  coupons, 
it  is  clearly  a  waiver. 
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The  conductor  is  the  agent  of  the  company,  specially 
charged  with  the  acceptance  or  rejection  of  the  ticket,  and 
he  acted  for  the  company  and  accepted  it«  The  fact  that  the 
conductor  made  a  mistake,  and  took  the  returning  coupon, 
when  he  ought  to  have  taken  the  going  one,  can  make  no 
difference  as  to  the  waiver  of  the  technicality  of  their  sepa- 
ration. 

It  is  as  much  of  a  waiver  as  if  he  had  made  no  mistake, 
and  had  retained  the  right  coupon.  If  he  had  accepted  the 
ticket  and  taken  the  right  end,  we  think  it  would  have  con- 
stituted a  waiver  of  the  separation.  The  passenger  was  mak- 
ing the  trip  in  accordance  with  the  contract  for  transporta- 
tion, and  in  good  faith  presented  both  ends  of  the  ticket,  and 
no  harm  was  done  to  the  railroad  company  by  reason  of  the 
aocidental  separation.  Wigktman  v.  Chicago,  etc.,  R.  W.  Co., 
40  N.  W.  Rep.  (Wis.)  689;  Chicago,  etc.,  B.  R.  Co.  v. 
Holdridge,  118  Ind.  281. 

Appellant  asked  the  court  to  give  the  following  instruc- 
tion, numbered  three,  which  the  court  refused. 

^'  The  conductor  of  a  railroad  train  is  not  required  to  ac- 
cept the  statement  of  a  passenger  as  to  his  right  to  be  car- 
ried on  said  train.  The  ticket  presented  by  the  passenger  is 
conclusive  as  to  whether  or  not  he  is  entitled  to  passage  on 
said  train,  and  if  such  ticket  shows  on  its  face  that  the  pas- 
senger is  not  entitled  to  passage  on  said  train,  the  conductor 
may  lawfully  eject  him  therefrom  unless  he  pays  his  fare.  A 
ticket  reading  from  Mooresville  to  Indianapolis  would  not 
be  good  for  passage  from  Indianapolis  to  Mooresville.''  As 
applicable  to  this  case  the  instruction  is  in  direct  conflict  with 
the  decision  in  the  case  of  Lake  Erie,  etc.,  R.  W.  Go.  v.  Fix, 
9upra,  and  the  court  properly  refused  to  give  it. 

It  is  contended  that  the  court  erred  in  refusing  to  give  the 
fourth  instruction  requested  by  the  appellant,  which  is  as  fol- 
lows: 

''  If  a  passenger  gets  on  a  railroad  train  and  presents  for 
passage  a  ticket  which  on  its  face  shows  that  it  is  not  good 
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for  passage  on  that  train^  he  is  bound  to  pay  his  fare  and  look 
afterwards  to  the  company  to  refund  the  money  and  make 
him  compensation  for  his  trouble ;  but  if  he  refuses  to  pay 
his  fare,  and  is  expelled  from  the  train^  he  can  not  recover 
damages." 

There  was  no  error  in  refusing  to  give  this  instruction. 
If,  under  the  circumstance^  the  passenger  has  a  right  to  be 
carried  on  his  ticket,  he  may  insist  upon  being  so  carried, 
and  if  he  is  ejected  he  is  entitled  to  recover  the  damages  sos- 
tained  thereby,  although  he  might  take  the  other  course  and 
pay  his  fare  rather  than  be  ejected,  and  recover  such  dam- 
ages as  he  sustains  in  that  event. 

It  is  also  contended  that  the  court  erred  in  refusing  to 
give  instructions  numbered  five  and  seven  requested  by  the 
appellant.  We  do  not  deem  it  necessary  to  set  them  out,  as 
they  present  the  same  questions  we  have  passed  upon. 

The  appellee  filed  a  supplemental  complaint,  in  this  case, 
alleging  that  on  the  8th  day  of  September,  1887,  he  purchased 
from  appellant's  agent,  at  Martinsville,  a  ticket  from  that 
point  to  Indianapolis  and  return,  for  one  dollar  and  sixty 
cents;  that  he  went  to  Indianapolis  on  said  day,  the  con- 
ductor taking  one  of  the  coupons  of  said  ticket  for  said 
passage ;  that  on  the  same  day  appellee  got  on  board  of  ap- 
pellant's cars  at  Indianapolis  for  Martinsville  and  gave  the 
conductor  the  other  coupon  of  said  ticket ;  that  after  the 
cars  had  passed  Mooresville  the  conductor  demanded  pay 
for  appellee's  passage  from  Mooresville  to  Martinsville; 
that  appellee  informed  said  conductor  that  he  had  already 
given  him  said  ticket  entitling  him  to  ride  to  Martinsville ; 
that  said  conductor  maliciously  threatened  to  eject  appellee 
from  said  cars,  and  demanded  and  made  appellee  pay  forty 
cents  additional  fare,  and  charged  appellee  with  attempting 
to  ride  on  appellant's  cars  without  paying  therefor. 

As  regards  the  measure  of  damages  recoverable  by  appel- 
lee upon  the  supplemental  complaint,  appellant  asked  the 
court  to  instruct  the  jury  that  appellee  was  only  entitled  to 
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recover  the  additional  amount  of  fare  the  appellee  was  com^ 
pelled  to  pay  and  no  more.  This  was  clearly  erroneous,  and 
the  court  properly  refused  to  give  it.  The  appellee  was 
entitled,  under  such  circumstances,  to  recover  damages  for 
the  humiliation  suffered  and  the  indignity  done  him.  Gki- 
eagoj  etc.,  R.  R,  Oo.  v.  Holdridgey  supra. 

Appellant  offered  in  evidence  a  report  of  Joslin,  the  con- 
ductor on  the  train  from  Mooresville  to  Indianapolis  on 
which  appellee  took  passage,  and  who,  it  is  contended,  took 
the  wrong  end  of  the  ticket.  The  report  was  made  out 
after  the  conductor's  arrival  at  Indianapolis.  This  report 
is  headed : 

''  Report  of  the  cash  collected  on  trains  on  I.  &  V.  divis- 
ion, as  given  in  margin,  between  points  and  at  times  of  ar- 
rival and  departure,  as  stated  on  Saturday  the  15th  day  of 
May,  1886.'' 

It  is  properly  ruled  with  heading,  and  it  closes  with  the 
following  statement : 

''  The  above  is  a  correct  report  of  the  cash  collected  and 
tickets  issued  by  me  on  trains  as  stated,  and  actual  time  of 
departure  and  arrival  of  same. 

"  (Signed)  W.  C.  JoSLiN, 

"  Conductor  No.  — ,  using  punch  No.  — ." 

There  does  not  appear  to  be  any  space  for  entering  errors 
of  the  character  in  controversy,  and  it  could  have  no  rele- 
vancy even  if  such  a  report  would  be  competent  in  case  it 
provided  for  such.  It  is  contended  by  counsel  that  it  was 
offered  for  the  purpose  of  corroborating  the  testimony  of 
Joslin  that  he  was  the  conductor  on  the  train  which  appellee 
was  a  passenger  to  Indianapolis,  but  it  does  not  appear  from 
the  record  that  it  was  offered  for  any  such  purpose.  There 
does  not  appear  from  the  record  to  be  any  error  in  the  ex- 
clusion of  this  report. 

One  Reariden,  a  witness  for  appellee,  testified  that  he  saw 
appellee  have  the  half  of  a  round-trip  ticket  on  the  train 
just  before  the  conductor  took  up  the  ticket  of  appellee,  in 
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September,  1887,  when  appellee  was  compelled  to  pay  extn 
fare,  it  being  contended  by  appellant  that  appellee  ga?e 
the  conductor  a  single-trip  ticket'  to  Mooresville  instead  of 
a  return  end  of  a  round-trip  ticket  from  Martinsville  to  In- 
dianapolis, as  contended  by  appellee. 

On  cross-examination  of  such  witness  appellant  asked  the 
witness  if  his  general  reputation  for  truth  had  not  been  im- 
peached in  that  court  a  short  time  before  in  a  case  wherein 
he  had  been  a  witness,  and  if  a  suit  for  damages  was  not 
pending  against  him  on  account  of  his  false  swearing  in  that 
case. 

Appellee  objected,  and  the  court  sustained  the  objection, 
and  appellant  excepted,  and  it  is  contended  that  this  is  error. 

There  was  no  error  in  sustaining  the  objection  to  the  ques- 
tion propounded  to  the  witness.  It  was  not  a  proper  cross- 
examining  question,  besides  it  was  in  regard  to  an  irrelevant 
matter.  It  was  not  material  to  the  issues  in  this  case  whether 
or  not  Mr.  Reariden  had  been  impeached  in  another  case  or 
whether  he  had  a  suit  pending  against  him  for  damages  for 
false  swearing.  It  was  proper  to  impeach  the  witness  in  this 
case,  but  this  was  not  an  attempt  to  impeach  the  witness  bj 
any  of  the  recognized  rules  for  impeachment. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Mitchell,  J.,  dissents. 

FUed  Oct.  7, 1890. 
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No.  14,251. 

Opp  v.  Wabd  bt  al. 

OuARAKTY. — OuararUorfor  Lessee, — Judgment  against  Lessee, — Surety  on  ilp- 
peal  Bond. — Ouarantcv^s  Righi  of  Action  agmdnsL — Demand, — Where  a  per- 
son becomes  guarantor  for  the  faithful  performance  by  a  lessee  of  the 
covenants  contained  in  his  lease,  and  judgment  is  recovered  against  the 
lessee  for  the  possession  of  the  premises  and  for  damages  for  the  refusal 
to  surrender  at  the  end  of  his  term,  from  which  judgment  an  appeal  is 
taken,  resulting  in  the  affirmance  thereof,  and  suit  is  instituted  and 
judgment  recovered  against  the  guarantor  for  the  rental  value  of  the 
demised  premises  from  the  date  of  the  rendition  of  said  judgment  until 
the  death  of  the  lessee,  which  judgment  the  guarantor  paid,  the  lessee 
having  paid  the  judgment  against  himself  for  damsges,  the  guarantor  is 
entitled  to  recover  the  amount  so  paid  bj  him  from  the  surety  on  the 
lessee's  appeal  bond.  No  demand  is  necessary  before  instituting  the 
suit. 

Same. — Subrogation, — Liability  of  Intervening  Surety, — The  interposition  of 
the  second  surety  having  been  the  means  of  involving  the  first  in  the 
liability  which  he  was  ultimately  compelled  to  pay,  the  equity  of  the 
first  is  complete,  and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  to  him. 
Where  the  first  surety  sufiers  loss,  or  where  his  liability  is  increased  or 
prolonged  so  as  to  render  him  liable  to  suffer  loss  by  the  intervention 
of  the  second,  the  latter  assumes  all  the  risk  arising  from  his  voluntary 
interposition. 

Samis. —  When  Surety  mil  be  Subrogated, — A  surety  will  not  be  subrogated  to 
the  equities  or  securities  of  the  creditor  until  the  claim  of  the  latter, 
for  the  payment  of  which  he  has  taken  security,  has  been  fully  satis- 
fied. To  entitle  a  party  to  subrogation  he  must  have  paid  a  debt  due 
to  a  third  person,  for  the  payment  of  which  another  was  in  equity 
primarily  liable,  and  in  paying  it  he  must  have  acted  under  the  com- 
pulsion of  saving  himself  from  loss,  and  not  as  a  mere  volunteer. 

From  the  Tippecanoe  Circuit  Court. 

B.  W.  Langdon  and  T.  F.  Gaylord^  for  appellant. 

12.  P.  Davidson  and  R.  P.  Davidson^  Jr,j  for  appellees. 

Mitchell,  J. — The  questions  for  decision  arise  upon  the 
following  facts :     In  1876,  Wilson  &  Hanna  leased  certain 
premises,  in  the  city  of  Lafayette,  to  James  H.  Telford,  who 
Vol.  125.— 16 
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agreed  to  pay  a  stipalated  sum  as  rent,  and  to  sarrender  the 
premises  at  the  end  of  one  year.     Ward  became  bound  as 
guarantor  for  the  faithful  performance  by  the  lessee  of  the 
covenants  or  agreements  contained  in  the  lease.     Telford 
went  into  possession  but  refused  to  surrender  at  the  end  of 
his  term,  and  the  lessors  recovered  judgment  against  him 
for  possession,  and  for  $164.44  damages.     Telford  appealed 
to  this  court,  Opp  becoming  surety  on  his  appeal  bond,  by 
means  of  which  all  proceedings  to  enforce  the  judgment 
were  suspended,  and  the  lessors  were  thereby  kept  out  of 
possession  from  the  31st  day  of  January,  1878,  the  date  of 
the  judgment,  until  the  20th  day  of  May,  1881,  the  judg- 
ment having  been  affirmed  on  the  15th  day  of  February, 
1881.     Telford  v.  Wilson,  71  Ind.  555.     Thereupon,  Wilson 
&  Hanna  brought  suit  and   recovered  judgment  against 
Ward,  on  his  contract  of  guaranty.     The  amount  recovered 
was  $676,  besides  costs,  the  amount  specified  being  the  rental 
value  of  the  leased  premises  from  the  date  of  the  judgmeat 
appealed  from  to  the  16th  day  of  July,  1880^  at  which  date 
Telford  died,  having  previously  paid  the  judgment  recov- 
ered against  him  for  damages.     The  judgment  against  Ward 
was  afterwards  affirmed  by  this  court  on  appeal.      Ward  v. 
Wilaouy  100  Ind.  52.     Ward  subsequently  paid  the  judg^ 
ment  recovered  against  him,  which,  with  accumulated  in- 
terest and  costs,  amounted  when  paid  to  $838.30,  and  there- 
upon he  brought  this  suit  against  Opp,  on  the  appeal  bond. 
Wilson  &  Hanna  were  made  parties  defendant  to  answer. 
They  disclaimed  any  interest  in  the  appeal  bond,  except  that 
they  claimed  judgment  in  their  favor  for  a  small  amoani 
of  costs  which  remained  unpaid  in  their  suit  against  Telford. 
The  finding  of  the  court  was  in  favor  of  the  plaintiff  below. 
If  the  plaintiff  was  entitled  to  recover  it  was  because  after 
paying  the  judgment  recovered  by  Wilson  &  Hanna  against 
him  for  the  rent  that  accrued  pending  the  appeal  taken  by 
Telford  he  became  subrogated  to  their  rights  and  remedies 
upon  the  appeal  bond. 
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Sabrogation  is  an  equitable  device,  and  rests  upon  the 
principles  of  justice  and  equity  which  it  is  intended  to  accom- 
plish. The  doctrine  is  well  established,  that  one  who  occu- 
pies the  attitude  of  a  surety  will  be  subrogated  to  all  the 
rights,  remedies,  and  securities  which  the  creditor  held,  in 
case  the  former  has  been  compelled  to  pay  a  debt  which,  in 
equity  and  good  conscience,  should  have  been  paid  by  an- 
other. Payment  by  the  surety  is  equivalent  to  a  purchase 
firom  the  creditor,  and  operates  as  an  equitable  assignment 
of  the  debt,  and  all  its  incidents,  to  the  former.  Thofnas  v. 
Stewart,  117  Ind.  50 ;  Pence  v.  Armstrong,  95  Ind.  191 ; 
Arbogast  v.  Hays,  98  Ind.  26 ;  Acer  v.  Hotchkiaa,  97  N.  Y. 
395.  These  principles  are  familiar,  and  of  frequent  applica- 
tion. 

The  application  of  the  doctrine  of  subrogation  requires  (1) 
that  a  person  must  have  paid  a  debt  due  to  a  third  person,  for 
the  payment  of  which  another  was  in  equity  primarily  lia- 
ble; and  (2)  that  in  paying  the  debt  the  person  paying 
acted  under  the  compulsion  of  saving  himself  from  loss, 
and  not  as  a  mere  volunteer.  JEltna  Life  Ins.  Co.  v.  Mid" 
dIepoH,  124  U.  S.  534 ;  Hoover  v.  I^ler,  52  Pa.  State,  522 ; 
JSouthall  V.  Farish,  1  Lawyers'  Bep.  Ann.  641 ;  Sheldon 
Subrogation,  section  240.  ^ 

It  is  insisted,  however,  that  in  the  case  of  successive  sure- 
ties, who  become  bound  by  separate  obligations  for  the  pay- 
ment of  the  same  debt,  the  equity  of  the  last  surety  is  su- 
perior to  that  of  the  first,  and  that  as  the  liability  of  the  plain- 
tiff below,  as  guarantor,  was  prior  in  point  of  time  to  that  of  the 
appellant  as  surety  on  the  appeal  bond,  both  being  bound  for 
the  same  debt,  the  equity  of  the  latter  was  at  least  equal,  if  not 
superior,  to  that  of  the  former.  This  view  is  not  maintainable 
in  a  case  like  the  one  under  consideration.  It  is  quite  true 
the  plaintiff  below  became  liable,  as  guarantor,  for  the  pay- 
ment of  all  rent,  as  well  as  for  all  damages  growing  out  of 
the  unlawful  detention  of  the  property  by  the  tenant.  But 
it  ia  also  true  that  his  liability,  which  theretofore  was  uncer- 
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tain  and  contingent,  became  certain  and  fixed  when  the  land- 
lord recovered  judgment  for  the  possession  of  the  leased 
premises,  and  for  damages  for  their  unlawful  detention.  The 
guarantor  had  the  right  to  pay  the  amount  of  the  judgment 
recovered  against  his  principal,  and  thus  put  an  end  to  his 
liability  at  once.  By  the  voluntary  intervention  of  the  ap- 
pellant, in  becoming  surety  on  the  appeal  bond,  all  further 
proceedings  on  the  judgment  by  which  the  landlord  was 
awarded  the  right  of  immediate  possession,  were  stayed,  and 
the  hands  of  the  guarantor  were  efiectually  tied  until  the 
appeal  was  disposed  of.  It  is  settled  that  the  sureties  on  an 
appeal  bond  given  by  a  judgment  defendant  on  appeal  from 
a  judgment  for  the  possession  of  real  estate  are  liable  not 
only  for  the  money  judgment,  but  also  for  the  rental  value 
of  the  real  estate  pending  the  appeal,  to  an  amount  not  ex- 
ceeding the  penalty  of  the  bond.  Opp  v.  Ten  Eycky  99  Ind. 
345 ;  Hay9  v.  Wihtach,  101  Ind.  100 ;  Oraeter  v.  De  Wolf, 
112  Ind.  1 ;  StuUs  v.  Zahn^  117  Ind.  297. 

Upon  the  determination  of  the  appeal,  the  landlord  had 
his  election  to  sue  on  the  appeal  bond  and  recover  the  rental 
value  of  the  premises  unlawfully  detained,  or  to  proceed 
against  the  guarantor  on  the  lease.  He  adopted  the  lat- 
ter alternative.  If  he  had  sued  on  the  appeal  bond  and 
recovered  judgment  against  the  surety,  it  is  quite  certain 
that  the  latter  would  have  had  no  standing  in  a  court  of 
equity  to  recover  from  the  guarantor.  This  is  so  because 
he  occupies  the  position  of  a  volunteer,  and  as  is  perti- 
nently said  in  Aeer  v.  Hotehkisa,  supra:  ^'One  who  is 
only  a  volunteep  can  not  invoke  the  aid  of  subrogation,  for 
such  a  person  can  establish  no  equity .''  Gana  v.  UUeme, 
93  N.  Y.  225.  Having  intervened  as  a  volunteer,  and  hy 
his  interposition  stayed  proceedings  on  the  judgment  for 
possession  to  the  prejudice  of  the  guarantor,  whose  liability 
had  become  fixed  and  at  an  end,  so  fiir  as  respects  future 
rents,  it  must  be  considered  in  equity  that  he  did  so  upon 
the  condition  that  he  would  take  the  place  of  the  guarantor 
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from  that  time  forward.  Barnes  v.  MoU,  64  N.  Y.  397 ; 
Hinckley  v.  Kreitz,  58  N.  Y.  583 ;  SehnitzePa  Appeal,  49  Pa. 
St.  23. 

The  interposition  of  the  second  surety  having  been  the 
means  of  involving  the  first  in  the  liability  which  he  was 
ultimately  compelled  to  pay,  the  equity  of  the  first  is  com- 
plete, and  he  is  entitled,  on  the  principles  of  subrogation,  to 
stand  as  though  the  creditor  had  assigned  the  appeal  bond  ' 
to  him.  Brandenburg  v.  Flynn,  12  B.  Hon.  397  ;  Bohannon 
V.  Combs f  12  B.  Mon.  563 ;  Brandt  Suretyship  and  Guar- 
anty, section  227;  Sheldon  Subrogation,  section  131. 

One  who  intervenes  without  the  solicitation  of  a  surety, 
and  by  his  interference  ties  the  hands  of  the  latter  so  as  to 
prolong  or  add  to  his  liability,  and  prevent  the  efiectual  en- 
forcement of  the  judgment  or  process  against  the  principal, 
as  it  might  have  been  but  for  his  intervention,  can  not  be 
made  to  say  that  he  occupies  a  position  which  should  com- 
mend him  to  the  favor  of  a  court  of  equity. 

The  conclusion  above  stated  is  in  nowise  in  conflict  with 
that  reached  in  Kane  v.  State,  ex  rd.,  78  Ind.  103.  In  that 
case  the  principal  had  given  bond  with  sureties  to  the  State, 
conditioned,  among  other  things,  that  he  would  pay  all  fines 
and  costs  which  might  be  assessed  against  him  for  any  vio- 
lation of  the  statute  regulating  the  sale  of  intoxicating 
liquors.  Fines  were  afterwards  assessed  against  him,  which, 
with  costs,  amounted  to  a  considerable  sum.  These  were  af- 
terwards paid  by  one  who  became  replevin  bail  for  the  stay 
of  execution,  and  it  was  correctly  held  that  the  bail  became 
subrogated  to  the  rights  of  the  State,  and  entitled  to  main- 
tain a  suit  against  the  sureties  on  the  bond.  In  that  case, 
however,  the  liability  of  the  sureties  on  the  bond  was  in  no 
way  enlarged  or  prolonged,  nor  was  the  situation  of  the 
sureties  in  any  way  changed  by  the  intervention  of  the  re- 
plevin bail.  Possibly,  if  it  had  been  shown  that  the  prin- 
cipal had  property  out  of  which  the  fine  and  costs  could 
have  been  made  in  case  execution  had  issued  when  the  fines 
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were  assessed^  and  that  he  had  since  disposed  of  the  prop- 
erty to  the  prejudice  of  the  sureties  on  the  bond,  a  different 
conclusion  might  have  been  reached. 

Where  the  first  surety  suffers  loss,  or  where  his  liability 
is  increased  or  prolonged  so  as  to  render  him  liable  to  suffer 
loss  by  the  intervention  of  the  second,  the  latter  assumes 
all  the  risk  arising  from  his  voluntary  interposition.  In 
such  a  case  there  is  no  injustice  in  requiring  the  second 
surety  to  perform  his  undertaking  according  to  its  terms, 
since  by  his  intervention  he  has  been  the  means  of  involv- 
ing the  first  surety  in  a  liability  which  otherwise  he  might 
have  escaped.  The  conclusion  above  is  not  in  conflict  with 
that  reached  in  Holmes  v.  Day,  108  Mass.  563. 

It  is  undoubtedly  true,  as  the  appellant  contends,  that  a 
surety  will  not  be  subrogated  to  the  equities  or  securities  of 
the  creditor  until  the  claim  of  the  latter,  for  the  payment 
of  which  he  has  taken  security,  has  been  fully  satisfied.  Verl 
v.Fo«s,  74  Ind.  565;  Sheldon  Subrogation,  section  127.  The 
reason  is,  that  the  law  will  not  permit  the  right  of  action  to 
enforce  the  security  to  be  divided  between  the  creditor  and 
the  surety,  nor  allow  the  debtor  to  be  subjected  to  the  in- 
convenience of  two  actions  instead  of  one. 

In  the  present  case  the  creditors  were  made  parties  to  the 
suit.  They  disclaimed  any  interest  in  the  bond,  except  as 
to  some  costs,  and  the  finding  of  the  court  fails  to  show 
that  they  are  entitled  to  recover  anything  on  the  bond.  All 
those  who  had  any  interest  in  the  bond  were  before  the 
court,  and  it  was  not  so  material  whether  they  were  plain- 
tiffs or  defendants,  so  that  the  judgment  settled  the  rights 
of  all  the  parties  before  the  court.  Morningstar  v.  Oan- 
ningkam,  110  Ind.  328;  Home  Ins.  Co.  v.  Oilman^  112  Ind. 
7.  Upon  the  facts  as  found  it  appears,  therefore,  that  the 
creditor's  claim  has  been  fully  satisfied,  and  that  the  surety 
can  not  be  again  vexed  by  another  suit  on  the  appeal  bond. 
There  was  no  necessity  that  a  demand  should  have  been 
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made  before  instituting  the  suit.     It  does  not  appear  that 
the  amount  of  the  recovery  was  too  large. 

There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  28, 1890 ;  petition  for  a  rehearing  overniled  Oct  7, 1890. 


No.  15,666. 

The  State,  ex  bel.  Fby,  v.  The  Board  of  Commis- 

8IONEBS  OF  MaBTIN   CoUNTY. 

Bbidok. — County  Oommimonen. — SuperirUenderU  of  Work, — AppoiiUmenl  of, 
— Mandamus. — A  board  of  county  commissioners  can  not  be  compelled 
by  mandamus,  after  making  an  order  for  the  construction  of  abridge, 
to  appoint  a  superintendent  to  take  charge  of  the  work.  The  appoint- 
ment of  such  superintendent  is  discretionary  with  the  board,  under 
section  2888,  B.  S.  1881.  There  is  not  much  room  to  doubt  that  the 
board  of  commissioners  has  the  power  to  let  the  contract  and  construct 
a  bridge  without  the  intervention  of  a  superintendent. 

Sams. — Order  for  Erection  of  New  Bridge — Diaeretionary  Power, — Mandamus 
will  not  Lie  to  Compel  ConttrueHon. — A  board  of  county  commissioners 
having  entered  an  order  for  the  constraction  of  a  bridge,  which  it  is  au- 
thorized by  statute  to  erect,  has  the  discretion  to  build  it  or  not,  as  it 
may  see  fit,  and  can  not  be  compelled  by  mandamus  to  carry  the  order 
into  effect.  From  necessity,  the  time,  place,  and  manner  of  construct- 
ing bridges  are  in  the  discretion  of  the  board  of  commissioners,  and  they 
are  not  divested' of  such  discretion  until  such  bridges  are  constructed. 
In  the  case  of  repairing  bridges,  or  in  rebuilding  necessary  bridges  de- 
stroyed, the  board  of  commissioners,  ordinarily,  has  no  discretion,  but  a 
different  rule  applies  in  the  construction  of  new  bridges. 

Same. — Order  for  Erection  of — Not  a  Judicial  Proceeding. — The  entering  of 
an  order  to  construct  a  bridge  across  a  stream  is  not  in  the  nature  of  a 
judicial  proceeding,  in  which,  when  the  board  has  once  entered  an  order, 
it  has  no  power  to  set  it  aside.  There  are  no  adversary  parties,  and  no 
notice  is  required.  Until  such  bridge  is  constructed  no  person  can  be 
said  to  have  any  pecuniary  interest  in  such  order.  It  is  a  mere  pre- 
liminary step,  having  in  view  a  public  improvement  which  the  board 
of  commissioners  may  or  may  not,  in  its  discretion,  make. 
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Mandauub.— TF%en  Not  OranUd. — J[H$cretwnary  Power. — ^A  writ  of  man- 
damus will  not  be  granted  to  control  the  discretion  of  a  person,  board, 
corporation,  or  tribunal,  where  a  discretionary  power  haa  been  confer- 
red, or  where  such  power  confessedly  exists. 

Plbaoino. — St^jMeney  €f  Bad  Anmoor. — ^A  bad  answer  is  sufficient  for  a 
bad  complaint. 

From  the  Jackson  Circuit  Court. 

J.  W.  Burton^  for  appellant. 

H.  MeOormick  and    W,  E.  Ntblaek,  for  appellee. 

OoPPEY,  J.  —  This  was  a  petition  by  the  appellant 
against  the  appellee  for  a  writ  of  mandamus.  The  peti* 
tion  alleges,  substantiallji  that  the  appellant  is  a  resident 
citizen  and  taxpayer  of  Martin  county,  Indiana,  and  as 
such  is  interested  in  the  improvement  of  the  public  high- 
ways,  and  the  erection  and  construction  of  the  necessary 
bridges  over  and  across  the  streams  of  water  in  said  county ; 
that  at  the  regular  June  session,  1887,  of  the  board  of  com- 
missioners of  said  county,  upon  the  petition  of  numerous 
citizens  and  taxpayers  of  said  county,  said  board  made  and 
entered  of  record  an  order  that  a  good  substantial  bridge  of 
iron  be  erected  across  White  river,  at  Hindostan  Falls,  in 
said  county,  where  the  highway  crosses  said  river  at  said 
falls ;  that  said  board  appointed  Thomas  M.  Clarke  and  Wil- 
liam M.  James  to  make  an  accurate  survey  and  estimate  of 
said  location  and  proposed  bridge,  and  to  prepare  plans  for 
the  piers  and  abutments  of  said  bridge,  and  to  file  their  re- 
port with  the  auditor  of  said  county,  all  of  which  was  done; 
that  said  report  was  accepted  and  adopted  by  said  board ; 
that  at  the  September  session,  1887,  said  board,  on  the  peti- 
tion of  divers  citizens  and  taxpayers  of  said  county,  ap- 
pointed one  John  M.  Sherfick  superintendent  of  said  bridge, 
to  advertise  for  bids  for  the  erection  and  construction  of  the 
same,  and  to  superintend  the  work  thereon  ;  that  said  Sher- 
fick duly  qualified  and  entered  upon  the  discharge  of  his  da* 
ties ;  that  afler  the  said  Sherfick  had  let  the  contract  for  the 
building  of  the  stone-work  for  the  abutments  of  said  bridge, 
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and  after  the  contractors  therefor  had  performed  stone-work 
thereon  of  the  value  of  about  sixty  dollars,  according  to  the 
terms  of  their  said  contract,  and  after  an  estimate  had  been 
made,  and  said  sum  found  to  be  due  for  said  work,  the  said 
board  of  commissioners  peremptorily  refused  to  allow  the 
same,  or  to  make  an  order  for  the  payment  thereof;  that  on 
the  8th  day  of  December,  1887,  said  board  made  an  order 
removing  said  Sherfick  from  his  said  trust,  and  ever  since 
said  date  it  has  wholly  refused,  and  still  refuses,  to  recog- 
nize him  as  such  superintendent,  or  to  recognize  any  of  his 
acts  as  ^uch,  and  has  ever  since  wholly  failed  and  refused 
to  appoint  a  successor  to  the  said  Sherfick,  although  it  is  its 
duty  so  to  do,  and  although  it  has  been  repeatedly  requested 
by  many  of  the  citizens  and  taxpayers  of  said  county,  and 
especially  by  the  relator,  to  make  such  appointment;  that 
said  board  wholly  and  wrongfully  neglects  and  refuses  to 
make  any  appropriations  out  of  the  treasury  of  said  county 
for  the  erection  and  construction  of  said  bridge,  or  to  take 
any  steps,  or  to  make  any  orders  to  carry  out  the  order  so 
made  by  it  at  its  June  session,  1887,  for  the  building  of  said 
bridge,  to  the  great  hindrance,  delay,  and  inconvenience  of 
the  relator  and  many  others  of  the  citizens  and  taxpayers 
of  said  county.  Prayer  for  an  alternative  writ  of  mandate 
commanding  said  board  to  show  cause,  if  any  it  has,  why  it 
should  not  appoint  a  superintendent  of  said  bridge,  and  why 
it  refuses  to  make  appropriations  for  the  building  of  the 
same,  and  why  it  does  not  proceed  to  carry  out  the  order 
made  at  it43  June  session,  1887,  for  the  building  of  said 
bridge. 

The  venue  of  the  cause  was  changed  from  the  Martin  Cir- 
cuit Court  to  the  Jackson  Circuit  Court. 

In  the  latter  court  a  demurrer  was  filed  to  the  alternative 
writ  of  mandate,  which  was  overruled,  and  the  appellee  ex- 
cepted. 

The  appellee  then  filed  an  answer  consisting  of  six  para- 
graphs.     The  court  sustained  a  demurrer  to  the  sixth  para- 
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graph  of  said  answer,  aud  overruled  it  as  to  the  second, 
third,  fourth  and  fifth  paragraphs.  The  appellee  withdrew 
the  first  paragraph  of  its  answer,  which  was  a  general  de- 
nial, and,  the  appellant  refusing  to  plead  further,  the  court 
rendered  judgment  against  him  fi)r  costs. 

The  appellant  assigns  as  error  that  the  court  erred  in  over- 
ruling his  demurrer  to  the  second,  third,  fourth  and  fifth 
paragraphs  of  the  appellee's  answer.  • 

The  appellee  assigns  as  cross-error  that  the  court  erred  in 
overruling  its  demurrer  to  the  alternative  writ  of  mandate. 

In  the  natural  order,  the  first  question  demanding  our 
consideration  relates  to  the  sufficiency  of  the  alternative  writ 
of  mandate,  and  in  an  examination  of  this  question  it  is 
well  to  keep  in  mind  some  of  the  general  rules  governing 
proceedings  of  this  nature. 

A  writ  of  mandamus  will  be  issued  to  an  inferior  tribunal, 
corporation,  board,  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins,  or  the  discharge  of 
some  duty  resulting  from  an  office,  trust  or  station.  Section 
1168,  R.  S.  1881 ;  4  Wait  Actions  and  Defences,  357  ;  Safe, 
ex  reLy  v.  Demaree,  80  Ind.  519 ;  Gardner  v.  Haney^  86  Ind. 
17;  StatCj  ex  rel.y  v.  Bonnell,  119  Ind.  494;  High  Extraor- 
dinary Legal  Remedies,  section  1. 

Such  writ  will  not  be  granted  to  control  the  discretion  of 
a  person,  board,  corporation  or  tribunal  where  a  discretionary 
power  has  been  conferred,  or  where  such  a  power  confessedly 
exists.  City  of  Fort  Wayne  v.  Cody,  43  Ind.  197;  State, 
ex  rel.f  v.  Board,  etc.,  45  Ind.  601  ;  Mitchell  v.  Wiles,  59 
Ind.  364 ;  Holliday  v.  Henderson,  67  Ind.  103. 

A  writ  of  mandamus  will  not  be  awarded  where  another 
and  an  adequate  legal  remedy  exists.  Louisville,  etc,  R,  R. 
Co,  V.  State,  ex  rel,,  25  Ind.  177 ;  State^  ex  rel.,  v.  Board,  etc., 
supra;  Gardner  v.  Haney,  supra;  City  of  Indianapolis  v. 
McAvoy,  86  Ind.  587  ;  Harrison  School  Tp.  v.  McGregor,  96 
Ind.  185. 

Section  2885,  R.  S.  1881,  provides  that  "  Whenever  in 
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the  opinion  of  the  county  commissioners  the  public  con- 
venience shall  require  that  a  bridge  should  be  repaired  or 
built  over  any  watercourse,  they  shall  cause  survey  and  es- 
timate therefor  to  be  made,  and  direct  the  same  to  be 
erected/' 

Section  2886  provides  that  ^^  If  the  estimate  therefor  shall 
exceed  the  ability  of  the  road  district  in  which  such  bridge  is 
to  be  built,  by  the  application  of  its  ordinary  road  work  and 
tax,  to  perform,  the  county  commissioners  may  make  an  ap- 
propriation from  the  county  treasury  to  build  or  repair  the 


same/' 


Section  2888  provides  that  "  For  the  erection  of  any  such 
bridge  said  board  may  appoint  one  or  more  discreet  persons 
as  superintendents  thereof." 

Section  2890  provides  that  ^'  Such  superintendents,  after 
having  given  thirty  days'  notice  thereof,  by  posting  up  no- 
tices in  three  public  places  of  the  township  in  which  such 
bridge  is  to  be  erected,  or  by  publication  in  a  newspaper  of 
such  county,  shall  receive  sealed  proposals  for  the  erection 
of  such  bridge  or  bridges,  shall  let  the  same  to  the  lowest 
responsible  bidder,"  etc. 

It  will  be  observed  that  there  is  no  allegation  to  the  effect 
that  the  superintendent  advertised  for  sealed  proposals  to  do 
the  work  for  which  it  is  alleged  he  contracted,  nor  is  it  shown 
that  he  complied  with  any  of  the  statutory  requirements  in 
letting  the  work  ;  nor  is  it  shown,  except  by  inference,  that 
the  estimate  exceeds  the  ability  of  the  road  district  in  which 
the  bridge  is  to  be  built,  by  the  application  of  its  ordinary 
road  work  and  taxes,  to  perform  ;  nor  that  there  is,  or  has 
been  since  the  order  for  building  the  bridge  was  entered,  any 
mon^y  in  the  county  treasury  with  which  to  pay  for  the  erec- 
tion of  such  bridge.  It  is  safe  to  assume,  therefore,  as  the 
contrary  is  not  alleged,  that  nothing  has  been  done  which 
can  be  said  to  be  binding  on  the  county,  except  an  order  to 
build  and  construct  the  bridge  in  controversy.  The  appel- 
lee could  not  be  compelled  by  mandate  to  appoint  a  super- 
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intendent,  for  it  is  plain  from  the  reading  of  the  statute  that 
the  appointment  of  such  superintendent  is  discretionary. 

There  is  not  much  room  to  doubt  that  the  boaitl  of  com- 
missioners has  the  power  to  let  the  contract  and  construct  a 
bridge  without  the  intervention  of  a  superintendent.  But 
assuming^  as  we  think  we  may,  that  the  bridge  described  in 
the  complaint  is  one  which  should  not  be  constructed  by  the 
road  district  in  which  it  is  to  be  built,  and  assuming,  also, 
that  there  is  money  in  the  county  treasury  with  which  to  pay 
for  the  construction  of  such  bridge,  or  that  the  indebtedness 
of  the  county  is  not  such  as  to  prevent  the  appellee  from 
contracting  a  debt  for  its  construction,  and  we  are  confronted 
with  the  question  as  to  whether  the  appellee  can  be  com- 
pelled, by  mandamus,  to  erect  the  bridge  involved  in  this 
suit. 

If  entering  an  order  to  construct  a  bridge  across  a  stream 
at  a  particular  place  were  confessedly  a  judicial  proceeding, 
the  case  would  be  relieved  of  some  of  its  difficulties,  for  it 
is  settled  that  when  the  board  of  commissioners,  in  such  a 
proceeding,  has  once  entered  an  order,  it  has  no  power  to 
set  such  order  aside.  Boardy  etc.,  v.  StcUe,  ex  reL,  61  Ind. 
75;  Doctor  v.  Hartmany  74  Ind.  221. 

But  entering  such  order  is  not  in  the  nature  of  a  judicial 
proceeding.  There  are  no  adversary  parties,  and  no  notice 
is  required.  Until  such  bridge  is  constructed  no  one  can  be 
said  to  have  any  pecuniary  interest  in  such  order.  It  is  a 
mere  preliminary  step,  having  in  view  a  public  improve- 
ment, which  the  board  of  commissioners  may  or  may  not  in 
its  discretion  make.  To  hold  that  the  board  may  not,  after 
taking  such  preliminary  step,  recede  from  it,  would  be  most 
disastrous  to  the  public  interest.  Should  it  be  ascertained, 
after  such  order  was  entered,  that  the  highways  leading  to 
such  bridge  were  not  legally  established,  and  that  it  would 
cost  large  sums  of  money  to  procure  a  right  of  way  by  which 
the  public  could  reach  such  bridge,  or  if  by  freshets  or  other- 
wise the  channel  of  the  stream  should  be  changed  in  such  a 
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way  as  to  render  it  inexpedient  to  build  a  bridge  at  the  point 
named  in  the  order,  or  if  the  board  should  become  satisfied 
that  it  was  mistaken  as  to  the  necessities  for  such  bridge,  and 
that  its  construction  would  involve  a  large  and  useless  ex- 
penditure of  the  public  money,  it  would  be  monstrous  to 
hold  that  it  could  not  abandon  its  preliminary  order.  From 
necessity,  the  time,  place  and  manner  of  constructing  bridges 
are  in  the  discretion  of  the  boards  of  commissioners,  and  they 
are  not  divested  of  such  discretion  until  such  bridges  are 
constructed. 

Elliott,  in  his  work  on  Roads  and  Streets,  page  34,  says : 
**  In  many  of  the  States  the  question  of  when  and  where  it 
is  expedient  to  build  a  bridge  is  left  to  the  decision  of  the 
local  authorities,  and  in  such  cases  the  courts  can  not  con- 
trol the  exercise  of  the  discretionary  power  vested  in  those 
authorities.  Nor  will  the  court  interfere  by  mandamus  where 
the  duty  to  rebuild  is  discretionary,  nor  where  the  county 
has  no  funds  with  which  to  build." 

In  our  opinion  the  appellee  had  a  discretion  to  build  or 
not  to  build  the  bridge  described  in  the  complaint,  and  hav- 
ing such  discretion  it  was  not  in  the  power  of  the  courts  to 
control  the  same.  Stale,  ex  reL,  v.  Board,  etc,,  119  Ind.  444. 
For  this  reason  the  court  erred  in  overruling  the  demurrer 
to  the  alternative  writ  of  mandate. 

This  case  is  not  governed  by  the  authorities  upon  the  sub- 
ject of  repairing  bridges,  or  of  rebuilding  necessary  bridges 
destroyed.  In  the  case  of  repairing  bridges,  or  in  rebuild- 
ing necessary  bridges  destroyed,  the  board  of  commissioners, 
ordinarily,  has  no  discretion.  State,  ex  reL,  v.  Demaree, 
supra ;  State,  ex  reL,y.  Board,  etc.,  80  Ind.  478  ;  Board,  etc., 
V.  S^te,  ex  rd.,  113  Ind.  179. 

As  we  have  reached  the  conclusion  that  the  court  erred  in 
overruling  the  demurrer  to  the  alternative  writ  of  mandate,  it 
becomes  unnecessary  to  inquire  into  the  sufficiency  of  the  an- 
swers.   It  has  been  so  often  held  that  a  bad  answer  is  suffi- 
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oient  for  a  bad  complaint,  that  every  lawyer  is  now  familiar 
with  the  rule,  and  we  need  not  cite  authorities. 

The  correct  result  was  reached  in  this  case,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 

Filed  Oct  7, 1890. 


No.  14,414. 

Young  et  al.  v.  McFadden. 

i95   AMI 

tag  8Wi  Mabbixd  Wokan. — D^enot  cf  Husband. — Promimory  Note, — ExecuiUm  <f  h 

mm  ^  Attomey^a  Fee.—  Validily  of.— Husband  and  Wife  as  Brineipah  on  NoU. 

— A  DMirried  woman  may  bind  herself  by  a  note  executed  by  her  for  the 
payment  of  the  fee  of  an  attorney,  employed  by  her  to  defend  her  has- 
band  against  a  criminal  charge.  The  fact  that  she  joined  her  hnsband 
in  executing  the  note  does  not  imply  that  she  was  not  a  principal,  for 
in  a  note  signed  by  a  husband  and  wife  both  may  be  principals;  in- 
deed, the  husband  may  be  the  surety  of  the  wife.  The  relation  of  the 
parties  to  the  note,  and  the  capacity  in  which  they  contracted,  depend 
upon  the  contract  with  the  creditor,  and  not  solely  upon  the  signa- 
tures to  the  instrument. 
Ikstructions  to  Jury. — Must  be  Considered  Together, — Instructions  can 
not  be  overthrown  by  dissecting  them  and  assailing  detached  clauses 
in  detail,  but  if  taken  as  a  whole  they  accurately  declare  the  law  they 
will  be  sustained. 

From  the  Shelby  Circuit  Court. 

A.  F.  Wray  and  J.  A,  Tindall,  for  appellants. 
E.  P.  Ferris,  D.  L.  Wilson  and  J.  J8.  McFadden,  for  ap- 
pellee. 

Elliott,  J. — There  is  evidence  tending  to  prove  that  the 
appellant  employed  the  appellee  to  defend  her  husband,  who 
was  at  the  time  in  jail  charged  with  having  committed  a 
crime,  and  that  in  payment  of  the  fee  agreed  upon  she  ex- 
ecuted the  promissory  note  upon  which  the  complaint  is 
founded.  The  evidence  also  shows  that  the  husband  signed 
the  note.     The  trial  court  instructed  the  jury  as  follows: 
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**  It  was  competent  for  the  defendant  Mrs.  Young,  for  her- 
self, to  enter  into  a  contract  with  the  plaintiff  McFadden  to 
defend  her  husband  from  the  charge  then  alleged  to  be  pend- 
ing against  him,  and  to  execute  a  note  to  secure  McFadden's 
fees  in  that  behalf.  And  she  would  be  bound  by  such  note. 
If,  therefore,  you  find  from  the  evidence  that  the  plaintiff  at 
the  time  of  the  execution  of  the  note  in  suit  was  an  attorney, 
that  the  defendant  James  C.  Young  was  confined  in  the  jail 
of  this  county  upon  an  indictment  or  information,  and  that 
the  defendant  did  contract  with  the  plaintiff  to  pay  him  the 
amount  of  said  note  to  defend  the  said  James  from  said 
charge,  she  is  liable  on  the  note  as  a  principal,  unless  she,  by 
her  contract,  limited  her  liability  to  that  of  surety,  and  the 
fact  that  she  was  a  married  woman  will  not  limit  her  liabil- 
ity in  this  behalf. 

''A  surety  is  a  person  who  binds  himself  for  the  payment 
of  a  sam  of  money,  or  for  the  performance  of  something 
else,  for  another  who  is  already  bound  for  the  same.  And 
should  you  find  from  the  evidence  that  at  the  time  of  the 
execution  of  the  npte  in  suit  by  the  defendant  Mrs.  Young 
no  contract  for  the  payment  of  the  services  for  which  the 
note  was  given  had  been  made  between  the  plaintiff  and  the 
defendant  James  C.  Young,  you  may  consider  this  fact  in 
determining  whether  Mrs.  Young  signed  the  note  as  prin- 


'^  While  it  was  competent  for  Mrs.  Young  to  contract  on 
ber  own  behalf,  or  jointly  with  her.  husband,  to  pay  McFad- 
den an  attorney's  fee  for  defending  her  husband,  it  was  not 
competent  for  her  to  contract  as  surety  to  pay  the  debt  of 
her  husband,  James  C.  Young.  If  James  C.  Young  con- 
tracted the  debt  or  liability  to  McFadden,  and  the  wife  con- 
tracted and  signed  the  note  as  his  surety  to  pay  such  debt, 
then  the  note  can  not  be  enforced  against  her.  To  put  the 
proposition  pointedly:  If  Mrs.  Young  contracted  and  signed 
the  note  in  suit  as  surety,  she  is  not  liable  thereon,  but  if  she 
contracted  as  a  principal  debtor,  then  she  is  liable.'' 
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The  controlling  question  presented  by  these  instructions 
is  whether  a  married  woman  has  capacity  to  bind  herself  to 
pay  an  attorney  whom  she  employs  to  defend  her  husband 
against  a  criminal  charge.  The  instructions  make  the  case 
hinge  upon  this  question^  for  they  declare  the  law  upon  the 
hypothesis  assumed,  and  that  is^  that  the  wife^  in  her  own 
behalf^  contracted  with  the  attorney^  and  agreed  to  pay  him 
for  his  services.  The  case  upon  which  the  law  is  declared  is 
assumed  to  be  that  of  a  married  woman  contracting  as  a 
principal  with  an  attorney  to  defend  her  husband,  and  if  she 
had  capacity  to  make  such  a  contract  the  instructions  cor- 
rectly express  the  law  of  the  case  ;  but  if  she  did  not  have 
capacity  to  make  such  a  contract,  they  are  erroneous  from 
beginning  to  end. 

We  can  receive  no  assistance  from  the  decisions  made  un- 
der the  common  law,  for  our  enabling  statutes  have  com- 
pletely changed  the  law.  It  is  provided  by  our  statute  that 
^' All  the  legal  disabilities  of  married  women  to  make  con- 
tracts are  hereby  abolished,  except  as  herein  otherwise  pro- 
vided.^'  Section  6116,  B.  S.  1881.  The  only  exceptions  to 
the  wide  rule  thus  declared  are,  that  a  married  woman  shall 
not  encumber  or  convey  her  real  property  except  by  deed,  in 
which  her  husband  joins,  and  that  she  shall  not  enter  into 
any  contract  of  suretyship.  Sections  6117,  6119,  B.  S.  1881. 
As  to  all  other  contracts  her  capacity  is  as  great  and  unre- 
stricted as  that  of  an  unmarried  woman.  There  can  be  no 
doubt,  under  these  statutes  and  under  our  decisions,  that  a 
married  woman  may  contract  with  an  attorney  to  defend  her 
husband.  The  case  is  not  different  in  principle  from  the  em- 
ployment of  a  physician  or  the  purchase  of  drugs,  or  of  other 
property,  for  the  benefit  of  the  family  or  of  third  persons,  and 
it  is  settled  that  a  married  woman  may  bind  herself  by  con- 
tract in  such  cases.  Our  decisions  are  numerous  and  har- 
monious upon  kindred  questions.  Miller  v.JShields,  124  Ind. 
166;  Security  Go.  v.  Arbuekle,  119  Ind.  69;  EllioU  v.  Greg- 
orjf,  116  Ind.  98 ;  Bennett  v.  Mattingly,  110  Ind.  197;  Giandr 
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ler  V.  Spencer^  109  Ind.  553 ;  MoLead  v.  JEtna  L.  Ins.  Gb,, 
107  Ind.  394;  Bosa  v.  Prather,  103  Ind.  191;  Arnold  v. 
Engleman,  103  Ind.  512 ;  Burk  v.  PlaU,  88  Ind.  283. 

The  fact  that  she  joined  her  husband  in  executing  the  note 
does  not  imply  that  she  was  not  a  principal^  for  in  a  note 
signed  by  a  husband  and  wife  both  may  be  principals ;  in*  , 
deed,  the  husband  may  be  the  surety  of  the  wife.  The  re-  - 
lation  of  the  parties  to  the  note,  and  the  capacity  in  which 
they  contracted,  depend  upon  the  contract  with  the  creditor, 
and  not  solely  upon  the  signatures  to  the  instrument.  The 
principle  which  rules  the  point  is  that  asserted  in  Security 
Co,  V.  Arlmckkf  supra.  In  that  case  the  husband  and  wife 
joined  in  executing  a  mortgage  upon  land  owned  by  them  as 
tenants  by  entireties,  and  the  court  held  that  the  burden  was 
on  the  wife,  who  claimed  to  be  a  surety,  to  show  that  the 
money  did  not  enure  to  her  benefit.  The  decision  referred 
to  goes  further  than  we  need  do  here,  for  all  we  need  here 
do  is  to  adjudge  that  the  husband  and  wife  may  execute  a 
note  as  principals. 

It  is  true,  as  appellants'  counsel  contend,  that  the  defini- 
tion of  a  surety  given  in  one  sentence  of  the  instructions  is 
not  strictly  accurate,  but  it  is  quite  clear  that,  taking  the  in- 
structions as  an  entirety,  as  the  settled  law  requires  us  to  do, 
the  jury  could  not  have  been  misled.  Instructions  can  not 
be  overthrown  by  dissecting  them  and  assailing  detached 
clauses  in  detail,  but  if  taken  as  a  whole  they  accurately  de« 
clare  the  law  they  will  be  sustained. 

Judgment  affirmed. 

FUed  Oct  7, 1890. 

Voim  125.— 17 
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allowed  to  certain  claimants  a  sam  of  money  to  reimburse  them  for 
money  paid  out  by  them  for  the  construction  of  a  levee,  and  all  that 
the  record  shows  is  that  the  persons  to  whom  the  allowance  was  made, 
with  others,  voluntarily  constructed  a  levee  on  each  side  of  the  Sali- 
monie  river  in  the  city  of  Portland,  and  that  this  levee  was  constmcted 
on  the  land  of  an  individual  who  afterwards  dedicated  it  to  the  poUie 
for  use  as  a  public  highway,  the  facts  set  out  are  altogether  insufficient 
to  bring  the  claim  within  the  statute  which  denies  the  right  of  appeal 
from  un  allowance  made  by  a  board  of  county  commissioners  for  vol- 
untary services.  No  facts  appear  which  show  that  the  board  of  commis- 
sioners might,  under  any  statute  in  force  at  the  time,  have  entered  into 
a  contract  for  the  construction  of  the  work. 

Same.—  AUotDaneesfor  Voluntary  Services. —  When  eon  be  Made. — Boards  of 
county  commissioners  are  not  authorised  to  make  allowances  without 
restraint  or  limit,  under  the  guise  of  making  allowances  for  services 
rendered  and  things  furnished  voluntarily.  Allowances  of  that  chai^ 
acter  can  only  be  made  when  the  circumstances  are  such  that  the  board 
might  have  lawfully  entered  into  a  contract  with  those  to  whom  the 
allowance  was  made  for  the  services  rendered  or  things  furnished. 

Same. — Jllegal  AUowanee, —  Who  May  Appeal  froni,^lt  a  board  of  con* 
missioners  makes  an  allowance  when  it  would  have  had  no  power  to 
make  a  contract  for  the  services  or  things  for  which  the  allowance  is 
made,  the  allowance  is  illegal,  and  any  taxpayer  feeling  aggrieved  may 
have  relief  by  appeal. 

Same. — Allowance, — Right  of  Appeal — How  Determined, — Where  an  appeal 
is  taken  from  an  allowance  made  upon  a  claim  for  a  certain  sum  of 
money,  presented  to  the  board  of  county  commissioners  by  the  claim- 
ants, it  b  a  question  of  law  for  the  court  to  determine  after  hearing  all 
the  facts,  or  after  the  facts  are  found,  whether  the  decision  appealed 
from  was  one  which  made  an  allowance  for  voluntary  services  within 
the  discretion  of  the  board,  and  from  which  no  appeal  would  lie. 

From  the  Jay  Circuit  Court. 

J.  W.  Headington,  J.  F.  La  FolletUj  H.  N.  HeadingUm  and 
L,  L  Baker y  for  appellants. 

D.  T.  Taylor,  B.  H.  Hartford,  J.  B.  Jaqvta  and  /.  A. 

Jaqua,  for  appellees. 
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MlTCHELiiy  J. — ^The  record  discloses  the  following  facts : 
The  board  of  commissioners  of  Jay  county,  while  convened 
in  special  session  on  the  30th  day  of  November,  1887,  or- 
dered that  C  S.  Arthur,  and  three  others,  be  paid  out  of  the 
county  treasury  the  sum  of  $716.38  for  money  paid  out  by 
them  for  constructing  a  levee  south  of  Ship  street,  in  Wayne 
township.  Jay  county,  Indiana.  Within  the  proper  time, 
Gemmili  presented  to  the  county  auditor  an  affidavit  and 
bond,  and  prayed  an  appeal  to  the  circuit  court.  He  de- 
posed that  he  was  the  owner  of  real  and  personal  estate,  and 
that  he  was  a  resident  taxpayer  of  Jay  county,  and  that  he 
was  aggrieved  by  the  allowance  and  decision  of  the  board, 
in  that  the  claim  allowed  was  unjust;  that  it  was  not  owing  by 
the  county ;  that  it  had  been  fully  paid  by  the  board  of  com- 
missioners and  others  by  way  of  donations.  The  matter  was 
thereupon  certified  to  the  circuit  court.  The  persons  in 
whose  favor  the  allowance  had  been  made,  assuming  to  enter 
a  special  appearance,  moved  to  dismiss  the  appeal.  They 
set  up  in  a  verified  statement  certain  facts  outside  the  record, 
upon  which  they  predicated  their  motion  to  dismiss.  The 
facts  set  up  were  to  the  effect  that  the  allowance  from  which 
the  appeal  was  taken  was  wholly  voluntary  on  the  part  of 
the  board  of  commissioners ;  that  the  claimants,  with  others, 
had,  in  May  and  June,  1882,  constructed  a  levee  on  each  side 
of  the  Salamonie  river,  at  a  point  due  south  of  the  south  end 
of  Ship  street,  in  the  city  of  Portland ;  that  they  had  paid 
out  of  their  own  private  means  $1,200  towards  defraying 
the  ei^pense  of  constructing  the  levee,  which  was  built  on 
the  lands  of  a  third  person,  who,  after  it  was  completed,  by 
a  writing  duly  filed  in  the  auditor's  office,  dedicated  the  land 
upon  which  it  was  constructed  to  the  public  for  a  public 
highway,  which  dedication  was  duly  accepted  by  the  board 
of  commissioners  in  September,  1882,  and  that  the  commis- 
sioners voluntarily  allowed  the  amount  specified  in  their  or- 
der as  a  partial  reimbursement  to  the  claimants  for  their 
outlay  in  constructing  the  levee. 


260  SUPREME  COURT  OF  INDIANA, 

Qemmill  eioLv.  Arthur  el  al. 

Objection  was  also  made  to  the  form  of  the  appeal  bond, 
and  to  the  sufficiencjr  of  the  affidavit.  The  court  sustained 
the  motion^  and  dismissed  the  appeal.  As  there  was  Dothing 
on  the  face  of  the  record  which  in  any  way  indicated  that 
the  allowance  from  which  the  appeal  was  taken  was  for  ser- 
vices voluntarily  rendered^  or  things  voluntarily  furnished 
for  the  public  use,  it  may  be  doubted  whether  it  was  com- 
petent for  the  court  to  dismiss  the  appeal  by  assuming  that 
the  facts  set  forth  in  the  motion  to  dismiss  were  true.  An 
appeal  having  been  taken  from  an  allowance  made  upon  a 
claim  for  a  certain  sum  of  money,  presented  to  the  board  by 
the  claimants,  it  was  a  question  of  law  for  the  court  to  deter* 
mine  after  hearing  all  the  facts,  or  after  the  facts  were  founds 
whether  the  decision  appealed  from  was  one  which  made  an 
allowance  for  voluntary  services  within  the  discretion  of  the 
board,  and  from  which  no  appeal  would  lie.  Sehmied  v. 
Keeney,  72  Ind.  309. 

Waiving  the  method  by  which  the  claimants  attempted 
to  show  that  the  allowance  appealed  from  was  for  services 
voluntarily  rendered,  or  things  voluntarily  furnished  for  the 
public  use,  it  is  clear  that  the  facts  set  out  in  the  verified  mo- 
tion, or  statement,  are  altogether  insufficient  to  bring  the 
claim  within  the  statute  which  denies  the  right  of  appeal. 

Conceding  that  no  right  of  appeal  exists  from  the  decision 
of  a  board  making  an  allowance  for  things  furnished,  or  ser- 
vices rendered  voluntarily  for  the  public  use,  it  must  be  re- 
mecnbered  that  boards  of  commissioners  are  not  authorised 
to  make  allowances  without  restraint,  or  limit,  under  the 
guise  of  making  allowances  for  services  rendered  and  things 
furnished  voluntarily.  Allowances  of  that  character  can  only 
be  made  when  the  circumstances  are  such  that  the  board  might 
have  lawfully  entered  into  a  contract  with  those  to  whom 
the  allowance  was  made  for  the  services  rendered,  or  things 
furnished. 

Our  attention  is  not  directed  to  any  statute  which  author* 
iies  county  boards  to  construct  levees,  but  there  may  be  cir- 
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oomstaDces  under  which  the  oonstruetion  of  such  work  would 
be  within  the  power  of  the  board.  If  the  construction  of 
the  levee  was  necessary  for  the  safety  or  protection  of  an  ex- 
isting highway,  or  public  bridge,  or  to  render  secure  any 
property  or  public  interest  of  the  county,  for  the  safety  or 
protection  of  which  the  board  of  commissioners  might  have 
had  the  levee  constructed  by  contract,  it  can  not  be  doubted 
but  that  it  was  within  their  discretion  to  remunerate  persons 
who  may  have  anticipated  the  public  necessity,  even  though 
it  became  necessary  to  build  the  levee  on  the  land  of  an  in- 
dividual. Emergencies  may  arise  where  the  public  would 
suffer  great  inconvenience  and  loss  but  for  the  timely  inter- 
vention of  individuals  who  contribute  services  and  material 
for  the  public  use  without  waiting  until  a  contract  can  be 
made  with  the  county  commissioners. 

When  services  or  things  are  voluntarily  contributed  in 
good  faith  for  the  public  use,  if  the  commissioners  might 
have  contracted  for  the  services  or  things  it  is  no  more  than 
right  that  the  persons  making  the  contribution  should  be 
paid.  Waymire  v.  Powell^  105  Ind.  328 ;  Miller  v.  Embree, 
88  Ind.  133. 

If,  however,  a  board  of  commissioners  makes  an  allowance 
when  it  would  have  had  no  power  to  make  a  contract  for  the 
services  or  things  for  which  the  allowance  is  made,  the  al- 
lowance is  illegal,  and  any  taxpayer  feeling  aggrieved  may 
have  relief  by  appeal.  ^11  that  appears  in  the  present  case 
is  that  the. persons  to  whom  the  allowance  was  made,  with 
others,  voluntarily  constructed  a  levee  on  each  side  of  the 
Salamonie  River,  at  a  point  due  south  of  the  south  end  of 
Ship  street,  in  the  city  of  Portland,  and  that  this  levee  was 
constructed  on  the  land  of  an  individual  who  afterwards  ded- 
icated it  to  the  public  for  use  as  a  public  highway. 

No  facts  appear  which  enable  us  to  say  whether  the  board 
of  commissioners  might,  under  any  statute  in  force  at  the 
time,  have  entered  into  a  contract  for  the  construction  of  the 
work.     For  all  that  appears  the  levee  may  have  been  con- 
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structed  for  the  protection  of  private  property  or  for  a  par- 
pose  in  which  the  board  of  commissioners  had,  as  the  agents 
and  representatives  of  the  county,  no  concern.  However 
meritorioas  the  work  may  have  been,  and  however  bene- 
ficial it  may  have  turned  out  to  be  to  the  public^  the  power 
of  the  commissioners  to  reimburse  those  who  constructed  it 
depends  wholly  upon  whether  they  could  have  employed 
them  to  do  it  at  the  time  it  was  done.  All  the  facts  should 
be  heard,  and  if  the  claim  can  stand  the  test  proposed  the 
appeal  should  be  dismissed.  If  it  can  not,  then  manifestly 
the  appeal  was  properly  taken. 

The  affidavit  and  bond  are  sufficient,  and  the  appeal  to 
this  court  was  properly  taken.  The  county  commissioners 
were  not  parties  to  the  judgment,  and  were  not  necessary 
parties  to  the  appeal. 

Judgment  reversed,  with  costs. 

Filed  Oct.  7, 1890. 
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No.  14,458. 

Finnegan  v.  Finnegan. 

IhDCXDENTB'  ESTATES. — Money  Ihkt  EdaU.—AelMn  by  Heir  For, — Letten  i/ 
Adminittratum, —  What  Musi  he  Averred  as,  to, — OomplainL — A  compUiDt 
by  an  heir  for  the  recovery  of  a  debt  alleged  to  be  due  the  estate  is  de- 
fective if  it  fails  to  aver  that  no  letters  of  administration  had  beea 
granted  upon  the  estate.  Allegations  in  the  complaint  that  the  deoe- 
:>  dent  died  intestate,  leaving  no  widow,  and  that  the  debts  due  from  his 
I      estate  at  the  time  of  his  death  have  all  been  paid,  will  not  sufBoe. 

From  the  Benton  Circuit  Court. 

>      if.  H.  Walker  and  O.  H.  Qray^  for  appellant. 
"*     D.  JFVa«er,  for  appellee. 

Coffey,  J. — The  appellee,  as  one  of  the  heirs  at  law  of 
Patrick  Finnegan,  deceased,  filed  his  complaint  in  the  Benton 
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Ciroait  Court  against  the  appellant  and  the  other  heirs  of  the 
said  Patrick  Finnegan,  deceased. 

The  complaint  consisted  of  two  paragraphs.  The  court 
sustained  a  demurrer  to  the  first  paragraph  of  the  complaint, 
and  as  no  question  is  made  upon  this  ruling  it  needs  no 
further  notice. 

The  second  paragraph  alleges,  substantially,  that  the  ap* 
pellee  is  one  of  the  heirs  at  law  of  Patrick  Finnegan,  Sr., 
deceased,  who  died  intestate  in  Benton  county,  Indiana,  in 
the  month  of  April,  1880;  that  said  Patrick  Finnegan  left 
surviving  him  as  his  sole  heirs  at  law  the  appellee,  Peter 
Finnegan,  the  appellant,  Bernard  Finnegan,  Patrick  Fin- 
negan, Ann  Christy  and  Mary  Bhodahan,  all  of  lawful  age ; 
that  the  other  heirs  of  the  said  Patrick,  deceased,  refuse  to 
join  with  the  appellee  in  the  prosecution  of  this  suit ;  that 
the  said  Patrick  Finnegan,  deceased,  left  no  widow  surviv- 
ing ;  that  at  the  time  of  his  death  he  owed  no  debts  except 
such  debts  as  were  incident  to  his  last  sickness,  death  and 
burial,  which  have  long  since  been  paid  out  of  his  estate ; 
that  at  the  time  of  his  death  the  appellant,  Bernard  Finne- 
gan, was  indebted  to  the  said  Patrick  in  the  sum  of  one 
thousand  dollars,  evidenced  by  certain  promissory  notes,  the 
amount  of  each,  and  the  date  and  number  of  which  are  un- 
known to  appellee,  executed  by  the  said  Bernard  ib  the  said 
Patrick,  deceased,  on  or  about  April,  1879,  which  said  notes 
bore  interest  at  the  rate  of  eight  per  cent,  from  date ;  that 
said  notes  are  past  due,  and  that  the  appellant,  for  the  pur- 
pose of  overreaching  the  appellee  and  the  other  heirs  of  the 
said  Patrick  Finnegan,  deceased,  took  possession  of  said  notes 
and  now  has  the  same  in  his  possession,  or  has  put  the  same 
beyond  the  reach  of  the  appellee,  so  that  no  copies  thereof 
can  be  filed  with  the  complaint ;  that  the  same  are  due  and 
unpaid,  and  that  the  appellee  is  entitled  to  recover  the  full 
sum  of  one-third  thereof. 

To  this  complaint  the  court  overruled  a  demurrer,  and  the 
appellant  excepted. 
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The  three  first  errors  assigned  by  the  appellant  call  in 
question  the  sufficiency  of  the  complaint. 

It  is  contended  by  the  appellant  that  the  complaint  is  rad- 
ically defective^  in  that  it  fails  to  allege  that  no  letters  of  ad- 
ministration have  been  granted  on  the  estate  of  Patrick 
Finnegan^  deceased^  to  whom  the  notes  in  suit  were  executed. 

On  the  other  hand^  it  is  contended  by  the  appellee  that  it 
is  sufficient  to  allege  that  Patrick  Finnegan  died  intestate, 
leaving  no  widow,  and  that  the  debts  due  from  his  estate  at 
the  time  of  his  death  have  all  been  paid. 

An  examination  of  the  adjudicated  cases  in  this  State  will 
disclose  the  fact  that  no  complaint  of  the  class  now  under 
consideration  has  ever  been  held  sufficient  without  an  allega- 
tion that  no  letters  of  administration  had  been  granted  upon 
the  estate  of  the  deceased.  Moore  v.  Boards  etc.^  59  Ind. 
616;  Stebbim  v.  Goldthwait,  31  Ind.  159  ;  Mitchell  v.  Diet- 
soTiy  53  Ind.  110;  Martin  v.  Reed,  30  Ind.  218 ;  Bearss  ▼. 
Montgomery ,  46  Ind.  544 ;  Williama  v.  Riley,  88  Ind.  290 ; 
Begien  v.  Freenuin,  75  Ind.  398 ;  Fergueon  v.  BameSy  68  Ind. 
169  ;  Schneider  v.  Pieasner,  54  Ind.  524. 

The  general  rule  is  that  an  administrator  or  executor  alone 
can  maintain  an  action  for  the  recovery  of  the  pei^sonal  prop- 
erty of  a  deceased  person,  or  for  the  recovery  of  a  debt  due 
to  his  estate  at  the  time  of  his  death.  That  rule  prevails  in 
this  State  with  the  single  exception  that  where  there  is  no 
administrator  or  executor  to  prosecute  the  action,  and  no 
debts  to  be  paid  by  the  estate,  the  heirs  may  prosecute  Ae 
action.     Ferg%Mon  v.  Barnes,  supra. 

In  such  an  action  by  the  heirs  the  complaint  must  allege 
every  fact  necessary  to  give  a  right  of  action  to  recover  the 
debt  for  which  the  action  is  prosecuted.  Schneider  v.  Piess- 
ner,  supra. 

From  the  granting  of  letters  to  the  executor  or  adminis- 
trator the  personal  property  and  choses  in  action  of  the  de- 
ceased are,  in  a  sense,  in  the  custody  of  the  law,  and  subject 
to  the  orders  and  control  of  the  court.     To  permit  the  heiia 
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to  prosecute  actions  for  the  recovery  of  the  de1>ts  due  to  the 
ancestor  while  there  was  an  acting  executor  or  administrator, 
would  result  in  the  utmost  confusion.  Persons  indebted  to 
the  estate  would  be  at  a  loss  to  know  who  was  entitled  to  re- 
ceive and  receipt  for  the  money  due  the  estate,  and  the  court 
would,  in  many  cases,  experience  much  difficulty  in  ordering 
a  proper  distribution,  the  amount  due  to  each  heir  depend- 
ing upon  the  amount  collected  by  those  entitled  to  the  estate. 
Our  attention  has  not  been  called  to  any  case,  and  we  know 
of  none,  where  the  heir  has  been  permitted  to  prosecute  a 
suit  for  the  recovery  of  a  debt  due  the  estate  while  there  was 
an  acting  administrator. 

For  a  failure  to  allege  that  no  letters  of  administration 
had  been  granted  upon  the  estate  of  Patrick  Finnegan  the 
complaint  before  us  is,  in  our  opinion,  fatally  defective. 

Having  reached  the  conclusion  that  the  complaint  is  fatally 
defective,  it  becomes  unnecessary  to  examine  the  other  ques- 
tions discussed  by  counsel  in  their  respective  briefs.  Should 
there  be  another  trial  of  the  cause  these  questions  may  not 
arise  again. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
sustain  the  demurrer  to  the  complaint. 

Filed  Oct.  8, 1890. 
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PBOIOBSOBT  Note. — Bohemian  Oats. —  OarMing  Oontraet, —  Void  Betwem 
IkuriieB  om  Againal  Public  PoUey* — Bona  Fide  Purehaaer. — Ten  bushels  of 
oats,  of  the  actual  value  of  thirty  or  forty  cents  a  bushel,  were  deliv-  |f?L  ^\ 
ered  by  one  party  to  the  other,  upon  an  agreement  that  the  party  re- 
ceiving  the  oats  should  execute  his  note  for  $100,  the  party  furnish-  167 
ing  the  oats  agreeing  in  turn  to  sell  twenty  bushels  of  oats  to  be  deliv- 
ered  by  the  maker  of  the  note,  at  the  price  of  $10  per  bushel,  both  par^ 
ties  presumably  having  full  knowledge  of  the  actual  value  of  the  oats. 
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Hetdj  that  between  the  parties  to  it  the  contract  was  void  as  against  pub- 
lic policj. 

Htldf  also,  that  the  note,  which  was  commercial  paper,  was  enforceable  in 
the  hands  of  an  innocent  holder,  if  he  coald  make  it  appear  that  be 
was  a  bona  fide  purchaser  for  value  without  notice. 

Same. — Aatignee, — Knowledge  Suffieiemi  to  Put  Upon  Inquiry, — Where  the 
circumstances  show  that  the  purchaser  of  paper  refrained  from  making 
inquiry  lest  he  should  thereby  become  acquainted  with  the  transaction 
out  of  which  the  note  originated,  he  can  not  occupy  the  attitude  of  s 
holder  in  good  faith  without  notice.  The  plaintiff's  evidence  havmg 
shown  that  he  purchased  five  notes,  including  the  one  in  suit,  against 
five  different  persons  at  the  same  time,  from  a  person  with  whom  he 
was  on  intimate  terms,  and  who  is  shown  to  have  been  connected  with 
the  Bohemian  oats  scheme,  and  it  further  appearing  that  the  notes 
were  sold  at  a  rate  much  above  the  ordinary  discount,  the  inference 
was  warranted  that  the  plaintiff  had  such  knowledge  as  made  it  his 
duty  to  make  inquiry  into  the  transaction. 

Sams. — Speeulaiive  TransaeHon, — Bond  Executed  in. — IfwaHiitif  of  <u  Oba- 
traeL — Return  <^  not  Oondition  Precedent  to  Drfenee  on  Note. — ^The  bond 

■  executed  by  the  seller  as  a  part  of  the  transaction  in  which  it  was  sUp- 
nlated  it  would  sell  twenty  bushels  of  oats  for  the  makers  of  the  notest 
$10  per  bushel,  with  the  stipulation  that  it  was  understood  between  the 
parties  that  *'the  transaction  covered  by  this  obligation  is  of  aspeo- 
nlative  character,  and  is  not  based  upon  the  real  value  of  the  grain," 
although  forming  the  chief  consideration  of  the  note  was  of  no  valne 
as  a  contract,  and  the  defendants  were  not  bound  to  return  it  as  a  con- 
dition precedent  to  defend  against  an  action  upon  the  note. 

GoNTRAOT. —  WrUinge  Exeeuied  SimvUaneoudy  Mtut  he  Oonetmed  Together,— 
Where  two  or  more  writings  are  executed  at  the  same  time  and  relate 
to  the  same  transaction  or  subject-matter,  they  must  be  construed  to- 
gether in  determining  the  contract  between  the  parties. 

From  the  Allen  Circuit  Court. 

W.  P.  Breeny  for  appellant. 

i2,  O.  Bdl  and  8,  L.  Morris^  for  appelleeg* 

MiTCHELiiy  J. — The  appellant,  Schmueckle,  institated 
suit  to  recover  the  amount  due  on  a  promissory  note  signed 
by  the  appellees,  payable  to  the  plaintiff's  assignor,  at  a 
bank  in  this  State. 

It  is  disclosed  by  the  evidence  that'the  note  originated  in 
a  transaction  between  the  makers  thereof  and  certain  per- 


MAY  TEEM,  1890.  267 

Schmaeckle  v.  Waters  etaL 

m 

sons  who  claimed  to  represent  an  incorporated  company 
having  its  principal  office  in  tlie  State  of  Ohio.  The  agents 
of  the  company  pretended  to  sell  the  appellees  ten  bushels 
of  Bohemian  oats,  at  $10  a  bushel^  the  company  as  a  part 
of  the  same  transaction  executing  its  bond  in  return,  in 
which  it  engaged  to  sell  twenty  bushels  of  oats  for  the 
makers  of  the  note  at  $10  a  bushel,  less  a  stipulated  com- 
mission, the  oats  to  be  sold  at  a  date  prior  to  the  maturity 
of  the  note  which  the  appellees  executed,  payable  to  Peter 
Certia,  as  their  part  of  the  transaction.  The  bond  con- 
tained the  following  stipulation : 

''  It  is  agreed  and  understood  by  and  between  the  parties 
named  in  this  bond,  that  the  transaction  covered  by  this  ob- 
ligation is  of  a  speculative  character,  and  is  not  based  upon 
the  real  value  of  the  grain.'' 

Between  the  parties  to  it  such  a  contract,  as  is  disclosed 
by  the  record,  is  plainly  void  as  against  public  policy.  The 
note  and  the  bond  were  executed  at  the  same  time,  as  parts 
of  one  transaction,  between  the  same  parties,  and  related  to 
the  same  subject-matter.  The  rule  is,  where  two  or  more 
writings  are  executed  at  the  same  time  and  relate  to  the 
same  transaction  or  subject-matter,  they  must  be  construed 
together  in  determining  the  contract  between  the  parties. 
SuUan  V.  BeckwUh,  68  Mich.  303  (13  Am.  St.  Rep.  344).  Tak- 
ing the  transaction  in  its  full  measure  and  scope,  it  was 
simply  this :  Ten  bushels  of  oats,  of  the  actual  value  of 
thirty  or  forty  cents  a  bushel,  were  delivered  by  one  party 
to  the  other,  upon  an  agreement  that  the  paily  receiving  the 
oats  should  execute  his  note  for  flOO,  the  party  furnishing 
the  oats  agreeing  in  turn  to  sell  twenty  bushels  of  oats  to  be 
delivered  by  the  maker  of  the  note,  at  the  price  of  $10  per 
bushel,  both  parties,  presumably,  having  full  knowledge  of 
the  actual  value  of  the  oats.  One  who  voluntarily,  with 
his  eyes  open,  and  without  being  overreached  or  defrauded, 
engages  in  a  transaction  such  as  that,  simply  becomes  a  party 
to  a  gambling  contract,  which  the  law  will  not  enforce  be- 
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tween  the  parties,  or  those  having  notice  of  the  nature  of 
the  transaction. 

There  is  no  validity  or  virtue  in  any  contract,  unless  the 
parties  between  whom  it  is  made  have  the  power  to  appeal 
to  the  courts  of  public  justice  for  redress  in  case  of  its  vio- 
lation. A  transaction  which  in  its  objects,  operation  or  ten- 
dency is  prejudicial  to  the  public  welfare,  is  against  public  pol- 
icy, and  will  not  be  enforced  between  the  parties  to  it.  It  is 
abundantly  ^lear  that  the  makers  of  the  note  would  not  have 
given  their  obligation  to  pay  $100  for  property  worth  three  or 
four  dollars,  except  upon  the  consideration  that  the  company 
agreed  to  sell  twenty  bushels  of  oats  for  them  at  a  price  which 
made  it  necessary  to  find  some  other  person  who  was  either 
a  knave  or  a  dunce,  before  the  maturity  of  their  note.  This 
was  plainly,  as  was  declared  on  the  face  of  the  bond,  a 
merely  speculative  or  wagering  contract,  and  void  between 
the  parties.  Sondheim  v.  Q liberty  117  Ind.  71;  McNamara 
v.  GargeU,  68  Mich.  454  (13  Am.  St.  Rep.  365).  If  the  note 
was  obtained  by  fraud,  it  was  equally  unenforceable  in  the 
hands  of  the  original  holder,  or  in  the  hands  of  one  af- 
fected with  notice  of  the  fraud. 

The  note  was,  however,  commercial  paper,  and — since 
there  is  no  statute  declaring  such  note  void — in  the  hands 
of  an  innocent  holder  would  have  been  enforceable  if  the 
holder  had  made  it  appear  that  he  was  a  bona  fide  purchaser 
for  value  without  notice. 

It  is  established  that  where  a  note  originates  in  a  transac- 
tion that  is  void  as  against  public  policy,  or  where  it  is  ob- 
tained from  the  maker  by  fraud,  or  false  pretences,  the  bar- 
den  of  proof  is  upon  the  holder  to  show  that  he  purchased  it 
in  good  faith,  without  notice,  and  in  the  usual  course  of  busi- 
ness. Oiberaon  v.  Jolleyy  120  Ind.  301 ;  Tescher  v.  Merea^ 
118  Ind.  586. 

There  is  plausible  ground  for  the  contention  that  the  ev- 
idence does  not  sustain  the  verdict,  but  considering  that  the 
burden  was  on  the  plaintiff  below  to  show  that  he  purchased 
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the  note  in  good  faith^  we  can  not  disturb  the  judgment  on 
the  evidence.  The  jury  were  entitled  to  consider  that  the 
plaintiff  and  his  assignor  were  on  terms  of  intimacy,  en* 
gaged  in  the  same  general  business ;  and  they  may  not  have 
been  satisfied  with  his  statement  that  he  bad  no  notice,  and 
made  no  inquiry  concerning  the  consideration  of  the 
note.  We  fully  concede  the  position  that  the  holder  of  ne- 
gotiable paper,  who  takes  it  before  maturity  in  the  usual 
course  of  business,  without  notice  of  facts  which  impeach  its' 
validity  between  antecedent  parties,  or  of  such  facts  as  put 
him  upon  inquiry,  holds  it  by  a  good  title,  free  from  de- 
fences, and  that  unless  there  are  circumstances  which  excite 
suspicion,  the  purchaser  is  not  bound  to  make  inquiry  at  the 
time  of  purchase.  Teacher  v.  Merea,  supra;  Goodman  v. 
Simonda,  20  How.  343 ;  Johnson  v.  Way,  27  Ohio  St.  374. 

Where,  however,  the  circumstances  show  that  the  pur- 
chaser of  paper  refrained  from  making  inquiry  lest  he  should 
thereby  become  acquainted  with  the  transaction  out  of  which 
the  note  originated,  he  can  not  occupy  the  attitude  of  a  holder 
in  good  faith  without  notice.  The  plaintiff's  evidence  shows 
that  he  purchased  five  notes,  including  the  one  in  suit,  against 
five  different  persons  at  the  same  time,  from  a  person  with 
whom  he  was  upon  intimate  terms,  and  who  is  shown  to  have 
been  more  or  less  connected  with  the  Bohemian  oats  scheme. 

These  notes  were  sold  at  a  rate  much  above  the  ordinary 
discount,  and  we  can  not  say  that  the  jury  were  not  war- 
ranted in  drawing  the  inference  that  the  plaintiff  had  such 
knowledge  as  made  it  his  duty  to  inquire. 

As  we  have  already  said,  the  bond  upon  its  face  shows  that 
the  transaction  was  of  a  speculative  or  wagering  character,  and 
although  it  formed  the  chief  consideration  for  the  note  in  suit, 
it  was  of  no  value  as  a  contract.  The  defendants  were  not 
bound  to  return  it  as  a  condition  precedent  to  their  right  to 
make  defence. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct  8, 1890. 
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PBOSBOumro  ATromnsY.^D^auUiftg  IVeagwrer.'^Aelum  AffctmBL — Oomtjfi 
Liability  fir  Fee, — Eileni  qf. — Where  a  prosecuting  attorney  brings  suit 
against  a  <lefaulting  county  treasurer  and  the  sureties  on  his  official 
bond,  the  county,  under  section  G506,  R.  8.  1881,  is  only  liable  to  the 
prosecuting  attorney  for  his  fee  computed  upon  the  amount  which 
enures  to  the  benefit  of  the  county  itself.  The  fact  that  the  defaolt 
may  not  have  occurred  while  the  treasurer  was  in  office,  but  after  the 
close  of  his  term,  and  consisted  in  his  failure  to  pay  over  the  public 
money  to  his  successor,  does  not  affect  the  plaintiff's  right  of  recoveiy. 

Office  and  Offiokr. —  What  Fee$  Officer  is  EniUUd  to. — An  officer  is  enti- 
tled to  such  fees,  and  such  fees  only,  as  the  statute  provides.  If  he 
is  unable  to  show  a  statute  providing  the  fees  he  claims,  or  to  show 
himself  within  the  statute,  he  will  fail. 

From  the  Madison  Circuit  Court. 

W.  R,  Piersty  G.  B.  Oerard  and  2>.  W.  Wood^  for  appellant. 
T.  B.  Orr  and  B.  Jf.  MoMalum,  for  appellee. 

Elliott,  J. — The  controlling  questions  in  this  case  arise 
on  the  special  finding  of  facts  and  the  conclusions  of  law, 
and  the  decision  of  those  questions  determines  the  contro- 
versy so  far  as  this  case  is  concerned,  so  that  it  is  unneces- 
sary to  state  or  discuss  in  detail  the  rulings  of  the  trial  court. 
The  facts  as  they  appear  in  the  special  finding  are  substan- 
tially these :  George  Ross  was  in  the  discharge  of  the  duties 
of  his  office  as  treasurer  of  Madison  county,  on  the  15th  day 
of  August,  1885,  having  qualified  and  given  bond  as  re- 
quired by  law  prior  to  that  time.  On  that  day,  John  E. 
Canady  was  the  auditor  of  that  county,  and  Wood,  the 
appellant,  was  the  prosecuting  attorney  of  the  circuit  of 
which  Madison  county  forms  a  part.  On  the  day  men- 
tioned, Nathan  T.  Call,  who  had  been  elected  as  the  suc- 
cessor of  Boss,  and  who  had  qualified,  was  inducted  into 
office.  At  that  time  there  was  jn  the  hands  of  Ross,  as 
treasurer,  the  sum  of  $45,883.69  which  it  was  his  duty  to 
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|iay  over  to  his  saccessor,  but  which  he  failed  to  do.  Prior 
to  the  time  mentioned^  the  sum  in  the  hands  of  Ross  had 
been  apportioned  to  the  various  public  funds.  On  the  9th 
day  of  September,  Canady,  the  auditor  of  the  county,  re- 
quested the  appellant  to  bring  suit  against  Boss  and  the 
sureties  on  his  official  bond.  On  the  next  day  the  appel- 
lant, in  conjunction  with  the  attorneys  of  the  board,  Messrs. 
Pierse  and  Gerard,  filed  a  complaint  against  the  defaulting 
treasurer  and  his  bondsmen.  Judgment  was  rendered  against 
the  defendants  in  the  action  for  $47,076.66,  of  which  sum 
$45,883.69  was  for  the  principal  due  from  Boss  as  treasurer, 
and  the  remainder  was  for  the  interest.  No  penalty  was  as- 
sessed or  included  in  the  judgment.  At  the  time  Wood 
filed  his  claim  for  compensation  there  had  been  collected  on 
the  judgment  $27,200.60,  of  which  sum  $25,115.50  had,  at 
various  times,  been  paid  to  the  treasurer  of  Madison  county, 
and  there  remained  in  the  hands  of  the  clerk  $2,085,  which 
the  clerk  holds  at  the  request  of  the  appellant  who  claims  a 
lien  on  the  judgment.  The  sum  of  $25,115.50  was  appor* 
tioned  to  the  various  funds  before  the  appellant  filed  his  no- 
tice of  lien.  The  sum  of  $9,028.68  was  paid  into  the  county 
treasury  and  credited  to  the  general  county  fund.  This 
sum  accrued  to  the  county  from  taxation.  The  sum  last 
named  is  all  that  was  credited  to  the  general  county  fund, 
and,  as  is  shown  in  detail,  was  all  that  was  properly  appor- 
tionable  to  that  fund. 

The  conclusions  of  law  stated  by  the  court  read  thus : 
**  1st.  The  plaintiflT  is  entitled  to  recover  five  per  cent,  on 
the  sum  of  $9,028.68,  with  interest.  2d.  No  other  moneys 
collected  on  said  judgment  have  been  covered  into  the  cor- 
porate treasury  of  Madison  county  and  the  plaintiflT  is  not 
entitled  to  recover  anything  from  such  collection.^' 

Both  parties  excepted  to  the  conclusions  of  law,  and  in 
this  court  errors  are  assigned  by  the  appellant  and  cross- 
errors  by  the  appellee.    The  appellant  claims  to  be  entitled 
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to  five  per  cent,  upon  the  entire  judgment^  and  the  appellee 
asserts  that  he  is  not  entitled  to  any  compensation  whatever. 

The  theory  of  the  trial  court  was  that  the  appellant  was 
only  entitled  to  a  percentage  upon  the  amount  belonging  to 
the  county  general  fund,  and  that  he  was  not  entitled  to  any 
compensation  for  the  money  belonging  to  other  funds,  as  the 
gravel  road  fund,  the  school  fund,  bridge  fund,  or  the  like. 

It  is  quite  well  settled  by  our  decisions  that  an  ofiBcer  is 
entitled  to  such  fees,  and  such  fees  only,  as  the  statute  pro- 
vides. If  he  is  unable  to  show  a  statute  providing  the  fees 
he  claims,  or  to  show  himself  within  the  statute,  he  will&il. 
Board,  etc.,  v.  Barnes,  123  Ind.  403;  Wright  v.  Board,  cte., 
98  Ind.  88,  and  cases  cited  ;  Noble  v.  Board,  etc.,  101  Ind. 
127 ;  Board,  etc.,  v.  Oresham,  101  Ind.  53;  Board,  etc,,  v. 
Harman,  101  Ind.  561.  It  is  incumbent  upon  the  appellant, 
therefore,  to  produce  a  statute  giving  him  the  compensation 
he  claims,  and  to  make  it  affirmatively  appear  that  his  case 
is  within  the  provisions  of  the  statute. 

The  statute  to  which  the  appellant  refers  us  as  sustaining 
his  claim  reads  thus  :  ''  The  county  treasurer  shall  pay  over 
all  the  revenues  collected  for  county,  road,  and  other  pur- 
poses, and  make  settlements  therefor,  at  the  times  and  in  the 
manner  by  this  act  required;  and  upon  failure  or  refusal  to 
do  so,  he  and  his  sureties  on  his  official  bond  shall  be  held 
liable  to  pay  the  full  amount  which  he  should  have  paid 
over,  together  with  interest  and  ten  per  centum  damages. 
Such  suit,  if  for  State  revenue,  shall  be  brought  by  the 
attorney  general,  in  the  name  of  the  State  of  Indiana,  on  the 
relation  of  the  auditor  of  state,  upon  the  written  request  of 
the  auditor  of  state ;  and  if  for  county,  road,  or  for  any  other 
purpose,  it  shall  be  brought  by  the  prosecuting  attorney,  in 
the  name  of  the  State  of  Indiana,  on  the  relation  of  the 
county  auditor,  upon  the  written  request  of  the  county 
auditor,  or  upon  the  order  of  the  board  of  county  commis- 
sioners. And  in  case  of  recovery  upon  such  bond,  sach 
attorney  general  or  such  prosecuting  attorney  shall  be  enti* 
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tied  to  a  compensation  of  five  per  centam  upon  all  sums  col- 
lected^ after  judgment  for  the  full  amount^  interest,  and  ten 
per  centum  damages  has  been  obtained,  and  also  a  docket 
fee  of  ten  dollars,  to  be  taxed  as  costs  against  the  judgment 
defendants/'     Section  6506,  R.  S.  1881. 

The  appellee  asserts  that  the  statute  quoted  does  not  ap-  . 
ply  to  this  case,  because,  as  counsel  argue,  the  default  did  \ 
not  occur  while  Ross  was  in  office,  but  occurred  after  the 
close  of  his  term.  This  contention  can  not  prevail.  The 
statute  will  not  bear  the  construction  counsel  place  upon  it. 
There  was  a  default,  it  was  that  of  a  treasurer,  and  a  right 
of  action  accrued,  so  that  the  statute  fully  applies.  If  the 
construction  for  which  appellee  contends  should  be  adopted, 
it  would  follow  that  no  action  would  lie  where  the  default  is 
that  of  an  outgoing  treasurer,  and  consists  in  failing  to  pay 
over  the  public  money  to  his  successor.  Such  a  result,  it  is 
very  clear,  was  never  contemplated  by  the  Legislature.  The 
case  of  Board,  ete.,  v.  Templer,  34  Ind.  322,  does  not  affect 
the  phase  of  the  question  we  are  now  considering,  for,  when 
that  decision  was  made,  there  was  no  statute  in  existence  re- 
sembling the  one  under  immediate  discussion. 

We  have  no  difficulty  with  the  question  as  to  the  right  of 
the  prosecuting  attorney  to  some  compensation  under  the 
statute  we  have  quoted,  but  we  have  had  serious  difficulty 
in  solving  the  question  as  to  the  amount  of  the  compensation 
the  Legislature  intended  to  provide.  It  may  possibly  be 
true  that  the  statutory  provision  quoted,  if  considered  with- 
out reference  to  other  statutes,  and  entirely  isolated  from 
them,  would  have  to  be  construed  as  giving  the  prosecuting 
attorney  a  percentage  upon  the  entire  amount  recovered,  ex- 
cept as  to  the  amount  due  the  State,  and  for  which  the  stat- 
ute seems  to  require  the  attorney  general  to  sue ;  but  the 
statute  can  not  be  so  considered,  for  it  must  be  treated  as 
forming  a  part  of  one  great  system  of  law.  We  know  that 
other  statutes  have  been  enacted  upon  the  general  subject^ 
Vol.  125.— 18 
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and  they  can  not  be  left  unconsidered.  We  know,  too,  that 
independently  of  a  statate  giving  the  prosecuting  attorney 
a  fee,  he  would  be  entitled  to  none,  for  we  accept  as  un- 
doubted law  the  rule  which  was  applied  to  such  a  case  as  this 
in  Board,  do.,  v.  TempUry  supra,  and  which  was  thus  stated: 
^^  The  compensation  of  public  officers  is  fixed  and  regulated 
by  statute,  and  in  the  absence  of  a  statute  giving  compensa- 
tion, none  can  be  recovered.^'  We  also  know  that  the  county 
is  not  entitled  to  the  school  fund,  and  that  it  is  not  entitled 
to  any  part  of  the  State  revenue,  nor  to  the  gravel  road 
fund,  although  it  is  true  that  it  is  in  a  limited  sense  the  col- 
lector and  trustee  of  these  various  funds.  This  knowledge 
we  must  assume  the  Legislature  possessed,  and  if  it  did,  it  is 
unreasonable  to  hold  that  it  meant  to  make  a  county  pay  the 
expense  of  collecting  money  to  which  it  had  no  claim.  If 
it  should  be  held  that  the  county  must  pay  the  whole  ex- 
pense of  collecting  money  from  a  defaulting  treasurer,  it 
might  well  happen  that  the  expense  would  exceed  the  amount 
due  the  county,  and  such  a  result  it  is  evident  the  Legislature 
never  contemplated.  It  is  our  duty  to  give  the  statute  a 
reasonable  construction,  to  avoid  so  interpreting  it,  if  we  can, 
as  to  make  it  lead  to  absurd  or  unjust  consequences,  and  to 
consider  it  in  connection  with  other  statutes,  and  this  duty  is, 
as  we  believe,  best  performed  by  holding  that  the  county  is 
only  liable  to  the  prosecuting  attorney  for  his  fee  computed 
upon  the  amount  which  enures  to  the  benefit  of  the  county 
itself. 

Judgment  affirmed. 

Filed  Sept.  26^  1890;  peUtion  lor  a  vebearing  overniled  Nov.  SI,  1890. 
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No.  14,438. 

The  Habtford  City  Natural  Gas  and  Oil  Company 

V.  Love. 

PBACnca. — Demurrer  to  Evidence, — Amendment  of  Complaint  Thereafter. — 
In  an  action  for  damages  for  personal  injuries,  where,  after  the  intro- 
doction  of  the  plaintiff's  testimony,  the  defendant  demurred  thereto,  and 
the  jury  was  discharged,  it  was  proper  for  the  court  to  permit  the  plain* 
tiff,  after  the  discharge  of  the  jury,  to  amend  his  complaint  by  alleging 
that  he  had  not  been  guilty  of  any  contributory  negligence.  If  the  de- 
fendant had,  after  the  amendment,  asked  permission  to  withdraw  its 
demurrer  it  would  have  been  the  duty  of  the  court  to  have  granted  its 
request,  and  its  refusal  would  have  been  error. 

DxxuRBER  TO  Eyidence.— J^jj^  of. — Where  a  demurrer  is  addressed  to 
the  evidence  all  the  material  facts  which  the  evidence  tends  to  estab- 
lish, assisted  by  all  reasonable  inferences  which  a  jury  might  draw  from 
such  evidence,  are  to  be  taken  in  favor  of  the  party  against  whose  evi- 
dence  the  demurrer  is  addressed. 

From  the  Blackford  Circuit  Court. 

J.  A.  Bonham,  W.  H.  Carroll  and  H.  Browrdee,  for  ap- 
pellant. 

A.  E,  Steele  and  J.  A.  Kersey y  for  appellee. 

Bebbbhibe^  C.  J. — ^This  was  an  action  brought  by  the  ap* 
pellee  to  recover  damages  because  of  injuries  to  the  person 
of  the  appellee  occasioned  by  the  alleged  negligence  of  the 
appellant. 

The  complaint  was  in  one  paragraph^  and  the  answer  in 
one  paragraph — ^the  general  denial. 

The  cause  was  submitted  to  a  jury ;  after  the  evidence  of 
the  appellee  had  been  introduced  the  appellant  demurred 
thereto,  and  the  jury  was  discharged.  After  the  discharge 
of  the  jury  the  appellee  asked  and  obtained  leave  of  the  court 
to  amend  his  complaint. 

Until  the  complaint  was  amended  it  was  clearly  bad,  as 
there  was  no  negative  allegation  of  contributory  negligence 
to  be  found  therein. 

The  amendment  cured  the  infirmity. 
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The  appellant  objected  to  the  amendment,  reserved  an 
exception  and  filed  a  bill  of  exceptions.  Its  contention  is 
that  the  amendment  came  too  late  ;  that  after  the  demurrer 
was  submitted  and  the  jary  discharged  it  was  not  within  the 
power  of  the  court  to  allow  the  amendment.  We  can  not 
agree  with  this  contention  It  is  in  the  face  of  the  provi- 
sions of  the  statute  (section  396^  B.  S.  1881). 

The  amendment  did  not  change  the  nature  of  the  cause 
of  action ;  it  simply  cured  an  infirmity  because  of  the 
omission  of  a  material  allegation  in  the  statement  of  the 
cause  of  action  alleged^  and  was  in  furtherance  of  justice.  It 
may,  with  propriety,  be  contended  that  but  for  the  said  in- 
firmity in  the  complaint  the  appellant  would  not  have 
taken  the  risk  of  addressing  a  demurrer  to  the  evidence,  but 
this  contention  can  not  influence  our  conclusion.  If  the 
appellant  had,  after  the  amendment,  asked  permission  to 
withdraw  its  demurrer,  it  would  have  been  the  duty  of  the 
court  to  have  granted  its  request,  and  its  reiiisal  would 
have  been  error. 

We  have  examined  the  evidence,  and  recognizing  as  we 
do  the  well-settled  rule  which  prevails  in  cases  where  the 
evidence  is  demurred  to,  that  all  material  facts  which  the 
evidence  tends  to  establish,  assisted  by  all  reasonable  infer- 
ences which  a  jury  might  draw  from  such  evidence,are  to  be 
taken  in  favor  of  the  party  against  whose  evidence  the  de- 
murrer is  addressed,  we  are  not  prepared  to  say  that  the 
court  erred  in  overruling  the  demurrer  to  the  evidence. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  8, 1890. 
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No  14,490.  f?«_Jw| 

CliABK  ET  AL.  V.  ThE  CbAWFOBDSVILLE  C!oFFIN  COM- 
PANY. 

Plkadihg. — OomplaifU, — Demurrer. — Drfeel  of  BoarUea. — Misjoinder  qf  Oauees 
(^Action, — No  Oaaue  (^Action, — This  was  an  action  against  A.,  B.,  C,  D. 
and  K  The  complaint  sets  ont  three  written  instruments,  the  first  be- 
ing signed  by  A.,  B.,  C.  and  D.  In  this  instrument  the  plaintifi*  agreed 
to  furnish  to  the  parties  named  fifty  machines,  known  as  the  ''  Cooley 
Hay  Stacker/'  for  which  they  agreed  to  pay  a  certain  price  in  a  certain 
manner,  at  specified  dates.  The  second  instrument  was  signed  only  by 
A.  and  B.,  and  modified  the  former  agreement,  but  provided  that  *'  this 
agreement  does  not  invalidate  the  former  contract  except  as  to  the  man- 
ner of  payment.''  On  the  the  same  day  a  similar  agreement  was  signed 
by  C.  and  D.  and  by  one  £. 

Heldf  that  a  demurrer  to  the  complaint  for  defect  of  parties  is  bad,  be- 
canse  there  was  no  omission  of  necessary  parties  defendant. 

EMd,  also,  that  a  demurrer  proceeding  on  the  theory  that  there  is  no  cause 
of  action  is  bad,  because  at  least  as  to  some  of  the  defendants  there  is  a 
cause  of  action. 

Hddj  also,  that  the  overruling  of  a  demurrer  to  the  complaint  for  a  mis- 
joinder of  causes  of  action  will  avail  nothing,  the  statute  expressly  for- 
bidding a  reversal  upon  that  ground. 

EviDENCB.— TFrt^ten  IrutrumenL—IderUifieaiion  cf  Svbject'MaUer.—Admieei- 
hiUly  of  Parol  Evidence. — The  machine  which  the  plaintiff  undertook  to 
deliver  to  the  defendants  was  not  specifically  described.  It  was  proper, 
therefore,  to  admit  parol  evidence  to  identify  the  kind  of  stackers  con- 
tracted for,  and  thus  apply  the  contract  to  its  subject-matter. 

Verdict. — Special  IrUerrogatoriee. — Ansufers  to. — Reconciling  of  with  Qeneral 
Verdict. — ^The  general  verdict  will  stand  if  the  answers  to  special  inter- 
rogatories can  be  reconciled  with  it  upon  any  reasonable  hypothesis. 

From  the  Carroll  Circuit  Court. 

8.  0.  BaylesSy  for  appellants. 
A.  D.  ThxymaSj  for  appellee. 

Elliott,  J. — The  complaint  of  the  appellee  sets  out  three 
written  instruments.  The  first  is  dated  April  9th,  1886,  and 
is  signed  by  the  appellee  and  by  Robert  A.  Clark,  James  L. 
Beckard,  Frederick  E.  Minor  and  Arthur  M.  Kinney.  In 
this  instrument  the  appellee  agrees  to  furnish  to  the  parties 
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named  fifty  machines,  known  as  the  "  Cooley  Hay  Stacker," 
and  the  parties  named  agree  to  pay  twenty-eight  dollars  for 
each  machine,  payments  to  be  made  in  instalments  and  at  the 
dates  specified.     On  the  29th  day  of  Jane,  the  second  in- 
strument was  executed,  wherein  the  former  agreement  was 
modified,  but  which  provided  that  *^  this  agreement  does  not 
invalidate  the  former  contract  except  as  to  the  manner  of 
payment.^'     This  second  agreement  was  not  signed  by  Minor 
or  Kinney.     On  the  same  day  a  similar  agreement  was  made, 
and  it  was  signed  by  Kinney  and  Minor  and  by  one  David 
Lannum.     The  complaint  alleges  performance  on  the  part 
of  the  appellee  and  failure  on  the  part  of  the  appellants. 
The  defendants  demurred  to  the  complaint.     The  demurrer, 
omitting  the  formal  parts,  reads  thus:    ^'Come  now  the  de- 
fendants and  demur  to  the  plaintiff's  complaint  separately 
and  severally,  and  to  each  of  the  paragraphs  on  the  follow- 
ing grounds:     1st.    The  complaint  does  not,  nor  does  either 
of  the  paragraphs  thereof,  state  facts  sufficient  to  constitute 
a  cause  of  action  against  said  defendants  or  either  of  them." 
This  demurrer  was  subsequently  withdrawn  and  Lannum 
filed  a  separate  demurrer,  assigning  for  cause :     "  1st.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.     2d.   That  there  is  a  misjoinder  of  parties 
defendant.     3d.   Because  the  defendant  is  improperly  united 
with  the  other  defendants."     Before  this  demurrer  was  ruled 
on  the  appellants  filed  a  third,  which,  omitting  formal  parts, 
reads  thus :     ^'  Come  now  the  said  defendants  and  each  of 
them  separately  demurs  to  the  complaint  herein  for  the  rea- 
sons :     1st.    That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  them  or  either  of 
them.     2d.    Because  there  is  a  misjoinder  of  parties  defend- 
ant herein.     3d.   Because  there   are   two   causes  of  action 
improperly  joined."     The  record  entry  of  the  ruling  upon 
these  demurrers  is  this :     ''  Come  again  the  parties  and  the 
court,  afler  due  consideration,  overrules  the  separate  de- 
murrer of  the  defendant,  Lannum,  to   the  plaintiff's  com- 
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plaint,  and  said  defendant  excepts,  and  the  court  also  over- 
rules the  joint  demurrer  of  the  defendants  to  the  plaintiff's 
complaint,  and  said  defendants  except.'^ 

The  course  pursued  by  the  appellants  in  their  attack  hj 
demurrer  is  an  unusual  one  and  has  produced  confusion,  but 
they  can  not  be  permitted  to  profit  by  the  result  of  their 
own  departure  from  the  proper  mode  of  procedure.  It  is 
very  doubtful  whether  the  last  demurrer,  in  which  all  joined, 
is  not  a  waiver  of  the  second,  for  it  may  well  be  questioned 
whether  a  joint  demurrer  which  repeats  causes  assigned  in  a 
former  separate  one  does  not  waive  the  separate  demurrer. 
But  the  course  of  argument  adopted  by  counsel  renders  it 
unnecessary  to  decide  this  question. 

We  shall  decide  the  questions  presented  in  the  appellants' 
brief,  and  only  such  questions  as  are  there  argued.  That 
there  may  be  no  misunderstanding  upon  this  point  we  copy 
all  that  counsel  say  respecting  the  ruling  upon  the  demur- 
rers. What  they  say  is  this :  '^  In  this  complaint  thei^e  was 
clearly  a  misjoinder  of  parties.  Lannum  was  a  stranger  to 
the  contract  made  by  his  co-defendants.  He  was  not  a  party 
to  this  contract,  nor  was  he  a  party  having  a  privity  of  in- 
terest with  his  co-defendants  in  the  original  contract.  As  to 
the  other  defendants  there  would  be  a  severance  of  the  orig- 
inal contract,  and  by  the  subsequent  contracts  entered  into 
by  appellee,  on  June  29th,  1886,  the  appellee  looked  to 
Clark  and  Keckard  alone  for  the  payment  of  twenty-five  of 
these  machines,  and  to  Kinney  &  Minor,  with  Lannum  as  their 
surety,  for  the  payment  of  the  remaining  twenty-five  machines. 
Therefore,  this  action  should  have  been  brought  against 
these  sets  of  defendants  separately ;  and  the  joining  of  these 
actions,  and  by  it  these  parties,  was  clearly  an  error."  It  is 
somewhat  difficult  to  determine  upon  what  theory  the  argu- 
ment proceeds,  and  much  is  lefl  to  conjecture.  If  it  proceeds 
upon  the  theory  that  there  was  a  misjoinder  of  causes  of  ac- 
tion, it  will  avail  nothing,  because  the  statute  expressly  for- 
bids a  reversal  upon  that  ground.     If  it  proceeds  upon  the 
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theory  that  there  was  a  defect  of  parties  it  must  fail,  becaase 
there  was  no  omission  of  necessary  parties,  and,  as  has  often 
been  decided,  the  making  of  too  many  defendants  does  not 
constitute  a  defect  of  parties  defendant  within  the  meaning 
of  the  statute.  If  the  theory  is  that  there  is  no  cause  of  ac- 
tion the  argument  fails,  because  as  to  some,  at  least,  of  the 
defendants  there  is  a  cause  of  action.  Indeed,  no  argument 
is  adduced  to  prove  that  there  is  not  a  cause  of  action  against 
all  of  them.  The  original  contractors  were  unquestionably 
liable ;  the  subsequent  writings  continued  that  contract  in 
force,  and  Lannum,  when  he  came  into  the  transaction, 
agreed  that  it  should  continue  in  effect.  Luena  v.  OouUtT^ 
104  Ind.  81. 

The  machine  which  the  appellee  undertook  to  deliver  to 
the  appellants  is  not  specifically  described,  for  it  is  designated 
as  a  ^^  Cooley  Hay  Stacker,"  and  the  courts  can  not  say  that 
all  ''  Cooley  Hay  Stackers  "  are  of  a  certain  size  and  kind. 
It  was,  therefore,  proper  to  admit  parol  evidence  to  identify 
the  kind  of  stackers  contracted  for,  and  thus  apply  the  con- 
tract to  its  subject-matter.  It  is  a  familiar  rule  that  parol 
evidence  is  competent  to  apply  a  contract  to  its  subject-mat- 
ter, and  that  rule  applies  to  this  case.  Wills  v.  i2oM,  77  Ind. 
1  (13) ;  Stoops  V.  Smith,  100  Mass.  63  (1  Am.  Rep.  85). 

The  appellants'  counsel  assert  that  the  court  erred  in  re- 
fusing instructions  asked,  but  they  content  themselves  with 
the  bare  assertion,  adducing  neither  argument  nor  authority 
in  its  support.  We  can  not,  without  a  violation  of  our  rules 
and  a  departure  from  our  decisions,  consider  any  question  as 
presented  upon  the  instructions. 

The  answera  to  special  interrogatories  do  not  state  such 
facts  as  override  the  general  verdict.  The  rule  is  that  the 
general  verdict  will  stand  if  the  answers  can  be  reconciled 
with  it  upon  any  reasonable  hypothesis,  and  there  is  no  dif- 
ficulty in  doing  that  in  this  case. 

Judgment  affirmed.' 

Filed  Oct.  S,  1890. 
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XSuBCnOHS. — Ckmdituiional  Qtudifiealion  of  Voters. — May  not  be  Added  to  by  U^  431 
JjegidaHve  EntuimeiU, — The  qualification  of  voters,  as  defined  by  the  Con-  U^  ^1 
stitntion,  can  not  be  added  to  or  changed  by  legislative  enactment. 

8am& — RegixtraJtion  of  Voters, — Pr<^^ty  Qualifieation. — Section  13  (/  Act  of 
1889, —  VneonttUviionaliiy  of, —  The  part  of  section  13  of  the  act  of 
1839  (Acts  1889,  p.  162),  which  provides  that  a  person  absent  from  the 
State  for  a  period  of  six  months  or  more  on  business  of  the  State  or  of 
the  United  States,  shall,  at  the  time  he  offers  to  vote,  produce  a  certif- 
icate from  the  county  auditor  that  his  name  has  been  continuously, 
aince  his  departure  from  the  State,  upon  the  tax  duplicate  for  the  pur- 
pose of  taxation  during  his  absence,  and  that  he  is  still  a  taxpayer,  is 
unconstitutional  and  void,  since,  in  addition  to  the  qualifications  to 
yote  as  required  by  section  2  of  article  2  of  the  Constitution,  it  adds 
in  effect  a  property  qualification. 

Samb. — Regiairation, — Bequirement  of  Ninety  Dayi^  Besidence  in  Pi-eeincL — 
TJneontiUutionaiity  of. — The  part  of  said  section,  which  provides  that  resi- 

.  dents  of  the  State  who  absent  themselves  from  the  State  for  a  period  of 
six  months  or  more,  and  persons  who  have  not  resided  in  one  county  for 
six  months  before  any  election,  shall  register  and  produce  a  certificate  of 
Bnch  registration  ninetydays  before  the  election  to  entitle  them  to  vote, 
is  in  conflict  with  the  Constitution,  and  void,  because  by  requiring  such 
voters  to  declare  their  intention  to  become  qualified  voters,  and  to 
designate  their  voting  precinct  ninety  days  before  the  election,  the  qual- 
ification of  a  residence  of  ninety  days  in  the  precinct  is  added  to  the 
constitutional  qualification  of  a  residence  of  thirty  days  therein. 
MiTCHBLL,  J.,  dissents  from  the  holding  that  the  provision  which  re- 
quires persons  who  have  absented  themselves  from  the  State  for  a 
period  of  six  months  or  more  to  present  the  required  certificate  of  their 
intention,  is  invalid. 

Same. — RegittrcUion  Law, — Must  be  Impartial. — Where  the  Constitution 
commands  how  a  right  may  be  exercised,  it  must  be  exercised,  if  at  all, 
as  commanded  by  the  Constitution.  Section  14  of  article  2  of  the 
Constitution,  which  provides  that  the  "  General  Assembly  shall  pro- 
vide for  the  registration  of  all  persons  entitled  to  vote,"  is  an  implied 
prohibition  against  providing  for  the  registration  of  any  class,  or  for 
only  a  part  of  the  voters.  One  class  of  voters  can  not  be  required  to 
possess  qualifications  which  are  not  required  of  all  others.  Hence,  the 
part  of  said  section  13  which  requires  the  registration  of  persons  ab- 
senting themselves  from  the  State  for  six  months  or  more,  and  persons 
who  have  not  resided  in  any  one  county  for  six  months  before  any  elec- 
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tioD,  is  Toid,  for  the  reason  that  it  imposes  extra  burdens  and  hardships 
on  the  persons  named,  and  in  that  respect  is  unreasonable  and  not 
impartial.    The  unconstitutionality  of  the  provisions  named  renders  the 
entire  section  void. 
Mitchell,  J.,  dissents. 

From  the  Henry  Circuit  Coart. 

C.  S.  Hemly,  for  appellants. 

M.  -E  Forkner  and  A.  0.  HarriSy  for  appellee. 

Olds,  J. — This  action  was  brought  by  Simon  T.  Powell 
against  Joshua  I.  Morris,  auditor  of  Henry  county,  and 
William  H.  Elliott,  to  enjoin  the  payment  of  an  account  for 
books  furnished  the  county  for  registering  votes  under  sec- 
tion 13  of  the  election  law  of  1889  (Acts  of  1889,  p.  162; 
Elliott's  Supp.,  section  1335),  and  it  involves  the  validity  of 
said  section. 

A  demurrer  was  filed  by  the  appellants  to  the  complaint, 
and  overruled,  and  he  refusing  to  plead  further,  judgment 
was  rendered  on  demurrer  in  favor  of  appellee. 

The  section  of  the  law  reads  as  follows : 

^'  Section  13.  Each  elector  shall  vote,  by  ballot,  in  the  pre- 
cinct wherein  he  resides.  Any  person,  who,  having  been  a 
resident  of  Indiana,  shall  have  absented  himself  from  the 
State  for  a  period  of  six  months  or  more,  or  who  shall  have 
gone  into  any  other  State  or  sovereignty  with  the  intention 
of  voting  therein,  or  during  any  absence  in  another  State 
or  sovereignty  shall  have  voted  therein,  and,  also,  any  per- 
son who  shall  not  have  been  a  bona  fide  resident  of  this  State 
and  of  the  county  in  which  he  resides,  at  least  six  months  be- 
fore any  election,  shall,  before  being  entitled  to  vote  at  any 
election  in  this  State,  register  a  notice  of  his  intention  to  be- 
come a  qualified  elector  therein,  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  in  which  he  resides.  Who- 
ever shall  be  absent  from  the  State  for  a  period  of  six  months 
or  more  on  business. of  the  State  or  of  the  United  States, 
shall,  at  the  time  he  ofiers  to  vote,  produce  a  certificate  from 
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the  ooontj  auditor  that  his  name  has  continuously,  since  his 
departure  from  the  State  on  such  business,  been  upon  the  tax 
duplicate  of  said  county  for  the  purpose  of  taxation,  during 
his  absence  from  the  State,  and  that  he  is  still  a  taxpayer  in 
fiaid  county;  and  failing  to  produce  such  certificate  such 
person  shall  not  be  permitted  to  vote.  Such  registration 
shall  be  made  at  least  three  months  prior  to  any  such  elec- 
tion, and  the  notice  shall  state  such  person's  name,  age  and 
place  of  residence  (by  which  shall  be  understood  his  lodging 
place),  and  the  notice  shall  be  in  vthe  form  following,  and 
sworn  to  before  such  clerk : 

**  State  op  Indiana 
County 

"  I, ,  the  subscriber  hereto,    hereby  declare 

my  intention  to  become  a  qualified  elector  under  the  laws  of 
Indiana ;  that  I  was  years  of  age  on  my  last  birth- 
day ;  that  my  lodging  place  is  now (here 

insert  exact  location) ;  and  I  am  a  bona  fide  resident  of  the 
precinct  in  which  I  lodge :  Promded,  That  the  provisions  of 
this  section  respecting  such  registration  and  notice  shall  not 
apply  to  any  voter  who,  six  months  or  more  previous  to  any 
election,  shall  have  registered  with  said  clerk  a  notice  declar- 
ing his  intention  to  hold  his  residence  in  this  State  during  a 
contemplated  absence,  and  that  during  such  absence  he  will 
not  exercise  the  right  of  sufirage  elsewhere,  and  which  notice 
shall  be  as  follows,  and  shall  be  sworn  to  before  said  clerk  : 

"  State  op  Indiana,  \ 
County,        /  ^  ' 

"  I, ,  the  subscriber  hereto,  a  qualified  voter 

of (here  insert  the  name  of  his  precinct,  ward, 

township,  town  and  city),  in  said  county,  intending  to  ab- 
sent myself,  do  hereby  declare  my  purpose  to  hold  my  res- 
idence as  a  voter  in  said  State,  and  that  I  will  not  exercise 
the  right  of  suffrage  elsewhere  during  my  absence. 


i( 


'^On  the  filing  of  any  notice,  as  provided  for  in  this  sec- 


284  SUPREME  COURT  OP  INDIANA, 

Morris  etaLv.  Powell. 

tion^  it  shall  be  the  duty  of  such  clerk  to  enter  the  name  and 
residence  of  said  elector  and  date  of  the  filing  of  said  notice 
in  a  book  furnished  for  said  purpose,  to  be  open  at  all  times 
to  the  inspection  of  the  public,  and  safely  preserve  said 
original  notice  and  deliver  a  certified  copy  of  the  same  to  the 
elector  so  registering,  and  on  demand  of  any  challenger  or 
member  of  the  election  board  such  elector  shall  be  requested 
to  produce  the  same  before  being  allowed  to  vote.  No  per- 
son shall  register  for  any  other  person,  or  in  the  name  of  any 
other  person,  or  present  the  copy  of  the  register  for  any 
other  person  at  a  polling  place,  or  induce,  hire  or  advise  any 
other  person  not  to  register  who  may  be  required  to  register 
as  above.  Any  person  violating  the  provisions  of  this  sec- 
tion, or  who  shall  vote,  or  attempt  to  vote,  without  having 
been  registered,  when  required  to  do  so  ^s  above,  shall  be 
guilty  of  a  felony,  and,  upon  conviction,  shall  be  imprisoned 
in  the  State  prison  for  not  less  than  one  nor  more  than  five 
years,  and  be  disfranchised  for  any  determinate  period.  No 
elector  shall  be  at  any  cost  or  charge  for  such  registration  or 
certificate  thereof;  and  the  clerk  shall  be  allowed  twenty- 
five  cents,  and  no  more,  for  each  registration  and  certificate 
thereof,  to  be  in  full  for  all  services  connected  therewith, 
which  allowance  shall  be  made  out  of  the  county  treasuiy 
by  the  board  of  county  commissioners,  on  itemized  state- 
ments sworn  to  by  said  clerk." 

Article  2,  section  1,  of  the  Constitution  of  this  State  de- 
clares that  '^  All  elections  shall  be  free  and  equal,"  and  sec- 
tion 2  of  the  same  article  defines^  in  unambiguous  language, 
who  shall  be  entitled  to  vote. 

Section  2.  "  In  all  elections  not  otherwise  provided  for 
by  this  Constitution,  every  male  citizen  of  the  United  States^ 
of  the  age  of  twenty-one  years  and  upward,  who  shall  have 
resided  in  the  State  during  the  six  months,  and  in  the  town- 
ship sixty  days,  and  in  the  ward  or  precinct  thirty  days,  im- 
mediately preceding  such  election,  and  every  male  of  foreign 
birth,  of  the  age  of  twenty-one  years  and  upwards,  who  shall 
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have  resided  in  the  United  States  one  year,  and  shall  have 
resided  in  this  State  during  the  six  months,  and  in  the  town- 
ship sixty  days,  and  in  the  ward  or  precinct  thirty  days,  im- 
mediately preceding  such  election,  and  shall  have  declared 
his  intention  to  becooie  a  citizen  of  the  United  States,  con- 
formably to  the  laws  of  the  United  States  on  the  subject  of 
naturalization,  shall  be  entitled  to  vote  in  the  township  or 
precinct  where  he  may  reside,  if  he  shall  have  been  duly  reg- 
btered  according  to  law.^' 

Section  4,  of  the  same  article,  provides  that  '^  No  person 
shall  be  deemed  to  have  lost  his  residence  in  the  State  by 
reason  of  his  absence,  either  on  business  of  this  State  or  of 
the  United  States/' 

Under  the  Constitution  a  person  must  have  certain  quali- 
fications to  entitle  him  to  vote,  viz. :  He  must  be  a  male 
citizen  of  the  United  States  or  if  of  foreign  birth,  must  have 
declared  his  intention  to  become  a  citizen  of  the  United 
States,  conformably  to  the  laws  of  the  United  States  on  the 
subject  of  naturalization,  and  have  resided  in  the  United 
States  one  year.  He  must  be  twenty-one  years  of  age,  and 
have  resided  in  this  State  six  months,  and  in  the  township 
sixty  days,  and  in  the  precinct  thirty  days,  and  he  must  be 
duly  registered  according  to  law  providing  for  the  registra- 
tion of  voters.  If  a  person  possess  all  of  these  qualifica- 
tions he  is  entitled  to  vote,  but  if  there  be  any  one  of  these 
qualifications  which  he  does  not  possess  then  he  is  not  en- 
titled to  vote,  except  if  there  be  no  legally  enacted  statute 
providing  for  the  registration  of  voters,  then  he  is  exempted 
from  the  duty  of  registering,  or  rather  the  voters  of  the 
State  can  not  be  disfranchised  by  reason  of  the  failure  of 
the  Legislature  to  comply  with  the  constitutional  mandate. 
In  1881  the  electors  of  the  State  by  a  majority  vote  of  over 
eighty-seven  thousand,  amended  section  14  of  article  2  of  the 
Constitution  so  as  to  provide  that  the  ''  General  Assembly 
*  *  shall  provide  for  the  registration  of  all  voticrs  entitled  to 
vote/'  and  it  is  by  reason  of  an  omission  or  a  refusal  on  the 
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part  of  the  General  Assembly  to  obey  and  comply  with  this 
constitutional  mandate  that  the  voters  of  the  State  have  ex- 
ercised theiright  of  suffrage  without  registration  since  the 
adoption  of  this  amendment.  That  the  Qeneral  Assembly 
has  the  power  to  enact  a  law  providing  for  a  uniform  system 
of.  registration  of  all  voters,  we  think,  can  not  be  contro- 
verted^ and  that  it  is  made  the  duty  of  the  General  Assem- 
bly by  the  Constition  to  enact  a  law  providing  a  reasonable, 
uniform  and  impartial  system  for  the  registration  of  all 
voters  must  be  conceded,  but  section  13  of  the  present  law 
imposes  certain  duties  upon  certain  classes  of  voters,  aud  re- 
quires certain  qualifications  of  another  class,  while  a  much 
larger  portion  is  not  included  within  its  provisions  or  affected 
thereby.  The  question  is  presented  as  to  whether  or  not  the 
Legislature  can  impose  the  obligations  which  it  seeks  to  do 
by  this  section  on  the  class  of  voters  therein  specified,  and 
to  another  class  add  a  qualification  not  required  by  the  Con- 
stitution to  entitle  them  to  vote. 

This  section  attempts  to  impose  an  obligation  upon  all  per- 
sons who,  being  residents  of  the  State  of  Indiana,  shall 
absent  themselves  from  the  State  for  a  period  of  six  months 
or  more,  or  who  shall  have  gone  into  any  other  State  or  sov- 
ereignty with  the  intention  of  voting  therein,  or  who,  dur- 
ing an  absence  in  another  State  or  sovereignty,  have  voted 
therein,  and  upon  all  persons  who  shall  not  have  been  bona 
fide  residents  of  this  State  and  of  the  county  in  which  thej 
reside  at  least  six  months  before  any  election,  the  duty  of 
registering  a  notice  of  their  intention  to  become  qualified 
electors  in  their  respective  precincts  in  the  office  of  the  clerk 
of  the  circuit  court  of  the  county  in  which  they  reside  at 
least  three  months  prior  to  any  such  election,  and  makes  it 
a  felony,  punishable  by  imprisonment  in  the  State  prison,  to 
vote,  or  attempt  to  vote,  without  having  been  so  registered. 

It  is  also  attempted  by  this  section  to  make  the  right  to 
vote  of  certain  electors  of  this  State,  who  shall  be  absent 
from  this  State  for  a  period  of  six  months  or  more  on  bosi- 
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ness  of  the  State  or  of  the  United  States^  to  depend  upon 
their  producing  at  the  time  thej  offer  to  vote  a  certificate  of 
the  county  auditor  that  their  names  have  continuously  since 
their  departure  from  the  State  been  upon  the  tax  duplicate 
of  said  county  for  the  purpose  of  taxation  during  their  ab- 
sence from  the  State,  and  that  they  are  still  taxpayers  in  said 
county. 

This  latter  clause  seeks  to  add,  in  addition  to  the  qualifi* 
cation  required  by  the  Constitution,  a  property  qualification 
to  a  certain  class  of  voters,  for  it  provides  that  persons  being 
absent  from  the  State  on  the  business  of  the  State  or  United 
States,  shall  be  taxpayers  in  the  county  in  which  they  re- 
side, and  that  they  shall  keep  their  names  on  the  tax  dupli- 
cate during  their  absence,  and  shall  furnish  a  certificate  of 
the  auditor  to  that  effect  before  they  shall  have  a  right  to 
vote.  None  of  the  names  of  voters  except  able-bodied  men, 
between  the  ages  of  twenty-one  and  fifty  years,  and  persons 
owning  taxable  property  in  the  county,  properly  appear  upon 
the  tax  duplicate,  and  are  not  taxpayers  in  the  county.  So 
that  a  voter  over  fifty  years  of  age,  being  absent  on  business 
of  the  State  or  United  states,  and  owning  no  taxable  prop- 
erty in  the  county,  is  not  a  taxpayer  in  the  county,  and  he 
could  not  procure  such  a  certificate  from  the  county  auditor, 
and  on  voting,  or  attempting  to  vote,  he  would  by  this  sec- 
tion be  guilty  of  a  felony. 

The  only  reasonable  construction  to  be  placed  upon  this 
part  of  the  section  is,  that  in  addition  to  the  qualifications 
to  vote,  as  required  by  the  Constitution,  it  adds  another,  a 
property  qualification,  that  he  shall  own  taxable  property 
within  the  county  where  he  resides,  and  shall  keep  his 
name  upon  the  tax  duplicate.  The  Legislature  has  no  such 
power.  That  when  the  people  by  the  adoption  of  the  Con- 
stitution have  fixed  and  defined  in  the  Constitution  itself 
what  qualifications  a  voter  shall  possess  to  entitle  him  to 
vote,  the  Legislature  can  not  add  an  additional  qualification 
is  too  plain  and  well  recognized  for  argument,  or  to  need 
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the  citation  of  authorities.  The  principle  is  elementary  that 
when  the  Constitution  defines  the  qualification  of  voters, 
that  qualification  can  not  be  added  to  or  changed  by  legisla- 
tive enactment.  That  our  Constitution  does  define  the  quali- 
fication of  voters,  and  that  the  part  of  section  13,  ^upra^ 
providing  that  certain  persons  shall  make  proof  of  the  fact 
that  they  are  taxpayers  of  the  county,  is  an  attempt  to  add 
an  additional  qualification, will  admit  of  no  doubt,  and  it  is, 
therefore,  unconstitutional  and  void.  This  is  in  accordance 
with  the  holding  of  this  court  in  Quinn  v.  Staie,  35  Ind. 
485.  The  court,  in  that  case,  says :  '^  In  liison  v.  Farr,  24 
Ark.  161,  the  court  held,  that  when  the  Constitution,  as  in 
that  State,  fixes  the  qualifications  of,  and  determines  who 
shall  be  deemed  qualified  voters,  these  qualifications  can  not 
be  added  to  by  the  Legislature.^'  In  the  case  of  Quinn  v. 
State,  8upra,  it  was  held  that  a  law  providing  for  a  residence 
of  ninety  days  in  the  township  was  in  conflict  with  the  Con- 
stitution of  this  State  then  in  force,  which  did  not  require  a 
residence  for  any  definite  length  of  time  in  the  township. 
St.  Joseph,  etc.y  R.  R.  Go.  v.  Buchanan  County  Court,  39  Mo. 
485 ;  People  v.  Canaday,  73  N.  C.  198 ;  Page  v.  Allen,  58 
Pa.  St.  338  (98  Am.  Dec.  272) ;  Staie  v.  Williams,  5  Wis. 
308 ;  Kineen  v.  Welh,  144  Mass.  497  (59  Am.  Rep.  105). 

That  portion  of  the  section  providing  for  certain  persons 
to  register  before  being  entitled  to  vote  was  evidently  in- 
tended, and  we  think  it  must  be  regarded  as  an  attempt  to 
create  a  system  of  registration  whereby  persons  coming 
within  its  provisions  shall  be  required  to  register  before  be- 
ing entitled  to  vote.  It  is  true,  it  can  hardly  be  said  that  it 
creates  a  court,  or  board,  with  authority  to  determine  who 
are  legal  voters,  and  have  the  right  to  vote,  and  enter  their 
names  upon  a  register  as  legal  voters.  Tet  it  does  provide 
for  a  mode  of  registering/  and  keeping  a  record  of  certain 
classes  of  voters,  and  requires  such  voters  to  produce  a  cer- 
tificate of  such  registration  before  being  entitled  to  vote,  and 
it  may  be  properly  regarded  as  attempting  to  create  a  system 
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for  the  registration  of  certain  classes  of  voters.  It  is  desig- 
nated in  the  section  as  a  ^'  registration/'  Courts  differ  as  to 
the  effect  of  a  law  requiring  the  registration  of  voters  in 
States  wherein  the  constitution  defines  the  qualifications  of 
voterSi  and  is  silent  upon  the  question  of  registration ;  some 
courts  holding  registration  to  be  a  mere  regulation  as  to  the 
mode  of  exercising  the  right  of  suffrage^  while  other  courts, 
and,  we  think,  the  better  reasoned  opinions,  hold  it  to  be 
adding  a  qualification ;  but  whatever  may  be  the  true  rule 
where  the  Constitution  is  silent,  we  think  there  can  be  no 
doubt  that  under  the  Constitution  of  this  State,  registra- 
tion under  a  proper  law  constitutes  a  qualification.  When 
the  Legislature  of  this  State  enacts  a  law  providing  for  a 
reasonable,  uniform,  and  impartial  registration  of  all  voters 
in  this  State,  then  registration  will  constitute  a  qualification 
which  the  voter  must  possess  to  entitle  him  to  vote,  the  same 
as  any  of  the  other  qualifications  defined  by  the  Constitu- 
tion. When  such  a  registration  law  is  enacted  the  voter  then 
must  possess  the  qualifications  of  being  a  male  citizen  of  the 
United  States,  twenty-one  years  of  age,  or  over,  and  must 
have  resided  in  the  State  six  months,  in  the  township  sixty 
days,  in  the  ward  or  precinct  thirty  days,  and  must  be  duly 
registered  according  to  law.  If  he  possess  all  these  qualifi- 
cations he  can  vote;  if  he  lacks  any  he  can  not  vote. 
The  Constitution,  in  defining  the  qualification  of  voters, 
makes  one  of  the  qualifications  to  be  ^'  if  he  shall  have  been 
duly  registered  according  to  law.''  When  a  valid  law  for  the 
registration  of  all  voters  shall  have  been  enacted,  as  required 
by  the  Constitution,  then  registration  will  be  as  much  a  qual- 
ification as  age  or  residence.  The  qualifications  of  voters 
must  be  uniform ;  one  voter  must  possess  the  same  as  an- 
other, and  he  need  possess  no  more.  Where,  as  under  our 
Constitution,  registration  is  a  qualification,  one  voter  can 
not  be  required,  by  a  law,  to  register,  while  another  has  the 
right  to  vote  without  registering.  Indeed,  such  a  discrep- 
Vol.  125.— 19 
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ancy  woald  invalidate  a  law  even  if  the  CoDRtitation  was 
silent  as  to  registration. 

Under  the  Constitution  of  this  State  a  male  citizen  of  the 
United  States  over  the  age  of  twenty -one  years,  who  has  been 
a  resident  of  this  State  for  six  months  prior  to  any  election^ 
may,  up  to  sixty  days  prior  to  such  election,  exercise  the 
right  to  move  and  change  his  residence  from  county  to  county 
and  from  township  to  township  within  the  State  as  often  as 
he  may  desire,  but  from  that  time  forward  he  must  have  a 
fixed  residence  in  the  county  and  township  where  he  intends 
to  vote,  but  he  may  still  continue  to  change  his  residence 
from  precinct  to  precinct  up  to  thirty  days  prior  to  the  elec- 
tion, after  which  time  he  must  have  a  fixed  residence  in  the 
precinct  to  be  entitled  to  vote.  The  Constitution  grants  to 
every  voter  the  right  of  changing  his  intention  and  residence 
from  county  to  county  and  to^vnship  to  township  up  to  sixty 
days  before  an  election,  and  of  still  continuing  to  change,  if 
he  so  desire,  from  precinct  to  precinct  up  to  thirty  days  be- 
fore an  election.  Nothing  is  required  of  the  voter  up  to 
sixty  days  prior  to  the  election  except  that  he  reside  in  the 
State.  The  Constitution  does  not  require  of  the  voter  that 
he  fix  or  designate  his  residence  in  any  particular  township 
up  to  sixty  days  prior  to  an  election.  From  that  time  for- 
ward he  can  not  change  his  residence  from  one  township  to 
another  if  he  desires  to  vote.  The  same  is  true  in  regard  to 
the  precinct  up  to  thirty  days  before  ap  election ;  the  voter 
is  left  free  to  change  his  intentions  and  residence  up  to  these 
dates. 

These  privileges  belong  to,  and  are  exercisible  by,  every 
qualified  voter  of  the  State,  whether  he  be  temporarily  ab- 
sent from  the  State  for  a  day,  a  month,  a  year,  or  even  longer, 
or  not  absent  at  all.  A  mere  temporary  absence  does  not 
in  any  way  afiect  his  residence  or  his  right  to  vote  under  the 
Constitution,  but  section  13,  supra^  provides  that  persons 
who  absent  themselves  from  the  State  for  a  period  of  six 
months,  and  persons  who  have  not  resided  in  one  county  for 
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BIX  months  before  any  election^  shall  register  as  provided  bj 
8uch  section  ninety  days  before  the  election  to  entitle  them 
to  vote,  and  they  are  required  to  prodace  the  certificate  of 
registration  before  voting. 

While  this  section  is  indefinite  in  some  of  its  provisions^ 
and  its  meaning  and  purpose  somewhat  obscure,  yet  it  seems 
to  us  that  the  reasonable  construction  to  be  given  to  it  is 
that  such  voters  shall  declare  their  intention  to  become  qual- 
ified voters,  and  fix  and  designate  the  respective  precincts  of 
which  they  are  residents  and  entitled  to  vote  ninety  days  be- 
fore an  election,  and  that  upon  presentation  of  their  certifi- 
cates of  registration  they  shall  have  the  right  to  vote  in  the 
precinct  so  designated,  and  that  it  requires  of  such  voters 
that  they  designate  their  voting  precinct  ninety  days  prior 
to  an  election,  and  is,  in  fact,  requiring  a  fixed  residence  in 
the  precinct  ninety  days  previous  to  an  election,  and  in  this 
particular  at  least  it  is  an  abridgment  of  the  rights  of  such 
voters,  and  is  in  direct  conflict  with  the  Constitution.  It 
seems  to  us  that  the  construction  we  place  upon  this  part  of 
the  section  is  the  only  reasonable  construction  it  will  bear. 
It  certainly  was  not  the  intention  of  the  Legislature  to  re- 
quire such  voters  to  designate  their  particular  place  of  resi- 
dence, even  to  their  exact  lodging  place,  as  required  by  the 
notice,  in  some  voting  precinct  other  than  that  in  which  they 
would  have  a  right  to  vote ;  or,  in  other  words,  to  require 
them  to  designate  their  particular  lodging  place  in  one  pre- 
cinct ninety  days  before  an  election,  and  yet  recognize  the 
right  of  such  voters  to  change  their  residence  sixty  days 
after  registering  and  vote  in  another  precinct,  and  make  the 
evidence  of  the  registration  proof  of  their  right  to  vote  in 
a  ward  or  precinct  other  than  that  designated  in  the  notice 
of  registration. 

This  section  also  provides  that  the  registration  books  shall 
be  kept  open  at  all  times  to  the  inspection  of  the  public. 
Certainly  the  object  of  such  registration,  and  the  keeping  of 
the  books  open  to  the  inspection  of  the  public,  are  for  the 
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purpose  of  requiring  such  voters  to  fix  and  designate  their 
residence  and  voting  places  ninety  days  before  the  election^ 
and  afibrding  information  to  the  public  as  to  the  residence 
and  lawful  voting  places  of  such  persons.  But  if  we  are  in 
error  in  this  construction,  the  provision  is  obnoxious  to  the 
Constitution  and  void  for  other  reasons. 

It  is  a  well  settled  rule  of  law  that  ^^  when  the  Constitu- 
tion defines  the  circumstances  under  which  a  right  may  be 
exercised,  or  a  penalty  imposed,  the  specification  is  an  im- 
plied prohibition  against  legislative  interference,  to  add  to 
the  condition,  or  to  extend  the  penalty  to  other  cases." 
This  language  of  Judge  Coolet  is  quoted  with  approval  by 
the  court  in  the  case  of  Quinn  v.  StctUy  supra.  See,  also,  Me- 
chem  Pub.  Offices  and  Officers,  section  148,  State  v.  Williams, 
supra,  and  State,  ex  rd.,  v.  Tuttle,  53  Wis.  45.  In  other  words, 
where  the  Constitution  commands  how  a  right  may  be  exer- 
cised, it  prohibits  the  exercise  of  that  right  in  some  other  way ; 
if  exercised  at  all  it  must  be  exercised  as  commanded  by  the 
Constitution.  The  Constitution  of  this  State,  section  14,  arti- 
cle 2,  provides  that  the  "  General  Assembly  *  *  *  shall  pro- 
vide for  the  registration  of  all  persons  entitled  to  vote.'' 
This  provision  defines  how  the  Legislature  shall  exercise 
the  right  of  requiring  the  registration  of  voters,  that  is,  by 
providing  that  all  voters  shall  register.  This  constitutional 
mandate  is  an  implied  prohibition  against  providing  for  the 
registration  of  any  class,  or  for  only  a  part  of  the  voters, 
and  this  is  consistent  with  the  great  weight  of  authorities 
upon  the  question  of  the  validity  of  registration  laws  which 
hold  that  such  laws  must  be  impartial,  reasonable  and  ani- 
form. 

Judge  CooLEY  states  the  law  to  be  that  '^  All  regulations 
of  the  elective  franchise,  however,  must  be  reasonable,  uni- 
form, and  impartial ;  they  must  not  have  for  their  parpose 
directly  or  indirectly  to  deny  or  abridge  the  constitutional 
right  of  citizens  to  vote,  or  unnecessarily  to  impede  its 
exercise ;  if  they  do  they  must  be  declared  void.*'    Cooley 
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Const.  Lim.  (5th  ed,),  p.  758.  See,  also,  authorities  herein- 
before cited. 

In  a  well  reasoned  opinion  in  the  case  of  Attomeif  Oeneral 
Y.  Oity  of  DetraU  (Mich.),  44  N.  W.  Bep.  388,  the  authori- 
ties on  the  question  are  fully  reviewed  and  considered,  and  it 
18  held  by  the  Supreme  Court  of  Michigan,  in  that  case,  that 
a  registration  law  is  unreasonable  and  void  if  it  provides  for 
bat  five  registration  days  during  the  year,  at  one  of  which  the 
elector  must  make  personal  application  for  registration ;  that 
it  thereby  disfranchises  persons  who  are  ill  or  absent  on  reg- 
istration days,  but  who  would  be  able  to  vote  on  election 
days.  It  also  holds  the  same  act  void  because  it  is  not  im- 
partial, in  that  it  requires  a  naturalized  voter  to  produce 
his  certificate  of  naturalization  or  show  by  evidence,  other 
than  his  own  oath,  that  such  certificate  was  issued,  while  it 
permits  a  native-born  citizen  to  prove  his  right  to  vote  by 
his  own  oath. 

The  court  in  that  case,  after  citing  and  reviewing  numer- 
ous authorities,  says :  "  These  authorities  all  tend  in  one 
direction.  They  hold  that  the  Legislature  has  the  right  to 
reasonably  regulate  the  right  of  sufiVage,  as  to  the  manner 
and  time  and  place  of  voting,  and  to  provide  all  necessary 
and  reasonable  rules  to  establish  and  ascertain  by  proper 
proof  the  right  to  vote  of  any  person  offering  his  ballot,  but 
has  no  power  to  restrain  or  abridge  the  right,  or  unneces- 
sarily to  impede  its  free  exercise.  This  law  before  us  dis- 
franchises every  person  too  ill  to  attend  the  board  of  registra- 
tion, and  unreasonably  and  unnecessarily  requires  persons 
whose  business  duties,  public  or  private,  ai*e  outside  of  De- 
troit to  return  home  to  register  as  well  as  to  vote,  making 
two  trips  when  only  one  ought  to  be  required.*'  Daggett  v. 
Hucbon,  43  Ohio  St.  548  (54  Am.  Bep.  832). 

Indeed,  section  13,  supra,  seems  to  be  aimed  at  a  certain 
class  of  voters  who  may  be  absent  from  the  State  for  a  pe- 
riod of  six  months,  either  for  pleasure  or  on  business  of  a 
public  or  private  character,  and  those  at  all  times  within  the 
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State  who  may  be  compelled  in  order  to  obtain  employment, 
or  for  other  lawful  purposes,  to  change  their  residence  from 
one  county  to  another  within  the  six  months  next  preceding 
an  election,  and  it  imposes  a  burden  upon  them  which  is  not 
imposed  upou  other  voters,  and  changes  their  constitutional 
privileges  and  rights,  as  it  requires  them  to  designate  their 
particular  residence  and  voting  precinct,  and  prohibits  them 
from  again  changing  it  at  a  time  when,  under  the  Constitu- 
tiouy  they  are  not  required  to  do  so.  It  imposes  extra  bur- 
dens and  hardships  on  these  classes  of  voters.  In  this  re- 
spect it  is  both  unreasonable  and  not  impartial. 

Under  the  Constitution  the  rights  of  voters  who  are  re- 
quired to  move  from  one  county  to  another  within  six 
months,  and  prior  to  sixty  days  before  an  election,  in  order 
to  obtain  employment,  or  for  other  lawful  purposes,  and 
those  who  are  compelled  to  be  temporarily  absent  from  the 
State  for  six  months,  or  longer,  to  earn  a  living  for  them- 
selves and  families,  or  to  recuperate  their  health,  or  for  other 
proper  motives,  are  as  sacred  under  the  Constitution  as 
those  whose  circumstances  are  such  as  not  to  require  them 
to  change  their  residence  to  seek  employment,  or  to  be  ab- 
sent from  the  State  for  that  or  any  other  lawful  purpose. 
The  Constitution  guarantees  the  same  rights  to  all  voters 
who  are  bona  fide  residents  of  the  State. 

If  once  admitted  that  the  Legislature  has  the  power  to 
enact  a  law  requiring  persons  who  are  absent  from  the  State 
six  months  to  register  ninety  days  before  an  election,  why 
may  not  a  law  be  valid  requiring  persons  who  are  absent 
from  the  State  three  months,  or  one  month,  or  one  day,  also, 
to  register?  And  if  a  law  requiring  a  registration  ninety  days 
before  an  election  is  valid,  why  not  a  law  requiring  a  regis- 
tration six  months,  one  year,  or  even  a  longer  time  before  an 
election?  If  a  law  requiring  all  persons  who  are  absent 
from  the  State  six  months  to  register,  and  none  others,  is 
valid,  why  would  not  a  law  requiring  all  foreign-born  citi- 
aens,  or  all  persons  engaged  in   farming  or  manufacturings 
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and  uone  others,  to  register,  be  valid?  If  this  law  is  valid 
which  requires  all  persons  to  register  who  are  residents  of 
the  State  six  moDths,  but  not  residents  of  the  county  six 
months  prior  to  an  election,  why  may  not  the  Legislature 
enact  a  valid  law  requiring  persons  moving  from  one  ward 
to  another,  at  any  time  within  six  months,  and  none  others, 
to  register?  Indeed,  it  seems  to  us  to  be  beyond  controversy 
tiiat  if  the  present  act  can  be  upheld,  aimed  as  it  is  at  a 
class  of  travelling  men,  and  men  whose  business,  either  of  a 
public  or  private  character,  or  ill  health,  may  take  from 
the  State  six  months,  and  persons  who  may  be  required 
to  move  from  one  county  to  another  to  obtain  employment, 
within  six  months  preceding  an  election,  and  imposing,  as  it 
<ioe8,  a  burden  upon  this  class  of  citizens,  which  is  imposed 
upon  none  other,  then  the  Legislature  may  enact  a  valid 
law  relating  to  any  class,  designating  them  by  nationality, 
place  of  birth,  religious  belief,  professional,  or  business  pur- 
suits, and  require  them,  and  none  others,  to  register.  If  this 
law,  which  requires  a  registration  of  this  class  of  citizens 
ninety  days  before  an  election  is  valid,  then  any  class  of 
voters  may  be  singled  out,  and  burdens  and  duties  imposed 
upon  them  which  are  not  imposed  upon  others,  and  obstruct- 
ing the  right  of  suffrage  as  given  to  them  by  the  Constitu- 
tion of  the  State.  It  matters  not  whether  this  provision  of  the 
law  be  termed  a  registration  of  voters,  or  a  provision  requir- 
ing certain  proof  of  the  class  of  voters  named  to  entitle  them 
to  vote ;  in  either  event  the  effect  is  the  same,  for  it  requires 
proof  of  qualifications  to  vote  which  the  voter  under  the 
Constitution  does  not  have  to  possess,  and  the  effect  of  the 
law  is  the  same,  and  it  changes  and  abridges  the  rights  of 
the  classes  of  voters  designated. 

We  believe  this  section  of  the  law  to  be  in  contravention 
of  the  Constitution,  in  opposition  to  all  authority,  illegal 
and  void. 

As  we  have  said,  the  Legislature  has  the  right  to  pass  a 
law  requiring  the  registration  of  all  voters,  and  the  Consti- 
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tutioD  expressly  requires  the  passage  of  such  a  law,  but  an* 
der  the  provisions  of  the  Constitution  it  must  apply  alike 
to  all  voters.  One  class  of  voters  can  not  be  required  to 
possess  qualifications  which  are  not  required  of  all  others. 

Under  the  Constitution  voters  may  change  their  residence 
from  precinct  to  precinct  up  to  thirty  days  prior  to  an  elec- 
tion. This  right  can  not  be  impaired  or  taken  from  them 
by  legislative  enactment,  and  until  that  time  has  occurred 
they  can  not  be  required  to  designate  their  intended  resi- 
dence and  voting  precinct  at  a  future  election.  Up  to  that 
date  they  have  the  right  to  change  their  intention  and  place 
of  residence  as  often  as  their  circumstances  may  require  or 
as  they  may  choose.  The  right  to  so  change  their  intention 
and  residence  is  given  to  every  voter  by  the  Constitution 
and  can  not  be  abrogated  or  interfered  with.  The  authori- 
ties universally  hold  that  registration  laws  must  be  impar- 
tial, uniform  and  reasonable,  giving  to  all  who  have  a  right 
to  vote  a  fair  and  reasonable  opportunity  to  exercise  such 
right. 

The  Constitution  not  only  confers  upon  the  General  As- 
sembly the  power  to  make  illegal  voting  an  impossibility  by 
a  proper  system  of  registration,  but  it  makes  it  the  impera- 
tive duty  of  that  body  to  exercise  that  power.  The  imposi- 
tion of  unauthorized  burdens  and  qualifications  not  author- 
ized by  the  Constitution  upon  a  part  of  the  citizens  of  the 
State  is  not  an  exercise  of  that  power,  and  while  we  would 
regret  to  declare  void  any  law  having  for  its  object  the 
purity  of  elections,  we  can  not  so  far  forget  our  duty  as  to 
uphold  a  law  so  plainly  in  conflict  with  the  fundamental  law 
of  the  State  as  the  section  of  the  law  under  consideration. 

The  provisions  of  the  section  we  have  particularly  consid- 
ered and  discussed  render  the  whole  section  void,  and  we 
deem  it  unnecessary  to  further  discuss  the  other  portions  of 
the  section.  State,  ex  rel.,  v.  Denny ^  118  Ind.  449 ;  Baldwin 
V.  Franksy  120  U.  S.  678 ;  Norton  v.  Shelby  County y  118  U. 
S.  425. 
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The  conclusion  we  have  reached  being  in  harmony  with 
the  holding  of  the  circuit  coart^  it  follows  that  the  jadg- 
ment  mast  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  8, 1890. 

Separate  Opinion. 

Mitchell,  J. — Those  provisions  of  the  Constitution  which 
define  the  right  of  suffrage,  and  prescribe  the  qualifications 
of  persons  entitled  to  its  exercise,  and  those  statutes  which 
look  to  the  guarding  of  the  purity  of  elections  and  the  in- 
tegrity of  the  ballot-box,  demand  the  gravest  and  most  de-' 
liberate  consideration  whenever  they  are  drawn  into  ju- 
dicial discussion. 

The  right  of  the  citizen,  who  possesses  the  requisite  qual- 
ifications to  vote,  is  to  be  jealously  protected,  and  any  statute, 
the  effect  of  which  is  to  abridge,  alter  or  add  to  the  consti- 
tutional qualification  of  the  voter,  or  which  imposes  quali- 
fications other  than  those  prescribed  by  the  C!onstitution, 
must  necessarily  fall  under  condemnation  when  subjected  to 
a  judicial  test.     McCafferty  v.  GuyeVy  59  Pa.  St.  109. 

On  the  other  hand,  the  fact  must  be  kept  constantly  in 
view  that  the  duty  of  prescribing  rules  and  regulations  for 
the  orderly  and  honest  exercise  of  the  right  of  suffrage,  and 
of  providing  reasonable  safeguards  for  preserving  the  purity 
of  elections,  and  for  the  prevention  of  frauds  upon  the  bal- 
lot-box, has  been  committed  to  the  Legislature,  and  when 
the  judiciary  ventures  to  strike  down  a  statute  enacted  by 
the  immediate  representatives  of  the  people  in  response  to  a 
demand  for  purer  elections,  being  without  power  to  provide 
another  in  the  place  of  the  one  destroyed,  it  should  be  able 
to  rest  its  decision  upon  ground  that  is  absolutely  sure  and 
impregnable. 

The  purity  of  elections  is  subserved  quite  as  effectually  by 
the  rigid  exclusion  of  those  who  are  not  entitled  to  vote  as 
by  protecting  the  privilege  of  those  who  are. 
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It  has  been  said,  and  repeated  a  thousand  times,  that 
courts  have  no  concern  with  the  policy^  convenience  or  ex- 
pediency of  a  public  law.  These  are  questions  solely  for  the 
Legislature.  Any  decision,  therefore^  which  obliterates  from 
the  public  law  of  the  State  a  statute  designed  to  prevent 
fraudulent  votings  and  to  give  effect  to  the  ballots  of  honest 
voters,  should  rest  broadly  upon  the  safe  ground  that  the 
statute  blotted  out  by  the  court  is  in  clear  violation  of  some 
express  provision  of  the  Constitution. 

The  test  by  which  to  determine  the  validity  of  every  leg- 
islative enactment  upon  the  subject  of  suffrage  and  elections 
is  this :  Does  it  add  any  substantive  qualification  or  condi- 
tion to  those  prescribed  by  the  Constitution  to  the  right  of 
the  voter  to  vote,  or  does  it  merely  afford  methods  of  proof 
by  which  to  determine  the  presence  or  absence  of  the  quali- 
fications prescribed? 

If  it  falls  within  the  class  first  described,  it  is  unconsti- 
tutional and  void ;  if  within  that  last  described^  no  matter 
what  courts  may  think  of  its  expediency,  it  is  a  valid  exer- 
cise of  legislative  power,  and  is  not  subject  to  judicial  inter- 
ference. 

If  the  law  is  unwise  or  inexpedient,  the  Legislature  is  re- 
sponsible, and  it  is  for  the  people  to  apply  the  correction, 
and  not  for  the  court  to  substitute  its  judgment  for  that  of 
the  Legislature,  or  run  a  race  of  opinions  upon  points  of 
reason  and  expediency  with  the  law-making  power. 

The  courts  all  agree  that  the  Legislature  can  not  prescribe 
conditions  to  the  right  to  vote  which  shall  add  any  substan- 
tive qualification  to  those  prescribed  by  the  Constitution, 
but  it  may  prescribe  modes  of  proof,  such  as  test  oaths,  evi- 
dence of  freeholders,  or  any  other  evidence  which  may  be 
deemed  efficient  to  disclose  the  presence  or  absence  of  the 
constitutional  qualifications.  The  Legislature  can  not  im- 
pair or  abridge  the  right  of  suffrage  in  those  who  possess  the 
constitutional  qualifications,  but  it  is  clearly  within  the  just 
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and  constitutioDal  limits  of  legislative  power  to  adopt  any 
reasonable  and  aniform  regulation  affecting  the  mode  of  ex- 
ercising the  right,  in  such  a  manner  as  to  iiacilitate  pure^ 
orderly  and  honest  elections,  and  to  that  end  to  require  the 
voter  to  furnish  evidence  of  his  qualification  by  any  provi- 
sion of  law  not  inconsistent  with  the  right  itself.  Capen  v. 
Foster  J  12  Pick.  485. 

Accordingly,  it  has  been  held  that  an  elector  may  be  re- 
quired  to  furnish  preliminary  proof  of  his  qualification  to 
vote,  and  that  this  proof  may  be  required  either  by  a  board 
of  registration  at  a  specified  time  before  the  election,  or  by 
an  election  board  before  receiving  the  vote  of  the  elector. 
In  re  Electi<m  of  MoDonough,  105  Pa.  St.  488. 

*'  The  necessity,''  said  the  Supreme  Court  of  Wisconsin, 
^'  of  preserving  the  purity  of  the  ballot-box,  is  too  obvious 
for  comment,  and  the  danger  of  its  invasion  too  familiar  to 
need  suggestion.  While,  therefore,  it  is  incompetent  for  the 
Legislature  to  add  new  qualifications  for  an  elector,  it  is 
clearly  within  its  province  to  require  any  person  offering  to 
vote  to  furnish  such  proof,  as  it  deems  requisite,  that  he  is 
a  qualified  elector.'*     StaUy  ex  rel.,  v.  Lean^  9  Wis.  279. 

For  example,  an  act  of  Congress  defining  the  qualifications 
of  voters  in  Territories  subject  to  the  jurisdiction  of  the 
United  States,  disfranchised  bigamists,  polygamists,  and 
othera  living  in  prohibited  marital  relations.  The  Terri- 
torial Legislature  of  the  Territory  of  Utah  prescribed  cer- 
tain for^ns  of  proof  which  the  voter  was  required  to  furnish 
ID  respect  to  his  marital  relations.  This  was  recognized  as 
a  legitimate  exercise  of  legislative  power.  Murphy  v.  Ram- 
sey,  114  U.  S.  16. 

In  like  manner  where  it  was  a  constitutional  condition  to 
the  right  of  suffrage  that  the  voter  had  nofc  been  engaged  in 
acts  of  open  rebellion  against  the  authority  of  the  United 
States,  it  was  held  that  a  provision  requiring  the  voter  to 
take  an  oath  as  evidence  or  in  proof  of  his  loyalty  was  a 
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proper  exercise  of  i)ower.  Blair  v.  Ridgely,  41  Mo.  63  (97 
Am.  Dec.  248). 

The  Constitution  prescribes  certain  qualifications  as  con- 
ditions of  the  right  to  vote,  but  it  is  wholly  silent  as  to  the 
manner  in  which  election  boards,  or  registration  officers,  if 
such  shall  be  provided  for,  shall  ascertain  the  presence  or 
absence  of  the  prescribed  qualification.  The  fact  of  sex, 
citizenship,  age,  domicile  within  the  State,  township  or  vot- 
ing precinct,  are  inquiries  involved  in  the  right  of  every 
person  who  claims  the  privilege  of  voting,  and  there  can  be 
DO  doubt  but  that  the  Legislature  must  either  have  the 
power  to  prescribe  modes  of  proof  upon  these  subjects,  or 
the  barriers  against  fraud  and  the  prostitution  of  the  elective 
franchise  must  be  thrown  down,  so  that  elections  instead  of 
reflecting  the  choice  of  honest  voters  become  a  scramble  be- 
tween corrupt  partisans  to  determine  who  shall  excel  in  the 
pollution  of  the  ballot-box. 

The  Legislature  must  have  the  power  to  provide  by  law 
the  means  of  distinguishing  the  qualified  from  the  unqual- 
ified voters,  and  this  can  only  be  done  by  providing  a  tribu- 
nal to  decide,  and  by  prescribing  the  means  of  obtaining 
evidence  upon  which  a  decision  can  be  made.  The  tri- 
bunal which  shall  decide,  and  the  evidence  upon  which  the 
decision  shall  be  made,  are  matters  exclusively  within  legis- 
lative control. 

Does  the  statute  in  question,  when  subjected  to  the  tests 
proposed,  add  new  and  additional  qualifications  to  the  right 
to  vote,  or  does  it  merely  require  the  voter  to  furnish  the 
evidence  that  he  possesses  the  constitutional  qualifications? 
Does  it  alter  or  abridge  the  right  to  vote,  or  does  it  do  any- 
thing more  than  afford  evidence  by  which  to  distinguish  the 
true  from  the  false  voter? 

The  constitutional  qualifications  relate  to  and  affect  the 
subjects  of  sex,  citizenship,  age  and  domicile,  and  certain 
general  limitations  in  respect  to  the  subjects  mentioned  are 
imposed  upon  the  right  of  suffrage.     Other  limitations  than 
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those  mentioDed  can  not  be  imposed  by  legislative  enact- 
ment^ but  as  has  been  seen,  the  Legislature  has  unlimited 
and  plenary  power  over  the  subject  of  the  methods  of  prov- 
ing that  the  voter  possesses  the  constitutional  qualifications. 

It  is  pertinent  to  inquire  to  what  extent,  if  at  all,  does 
the  statute  in  question  add  new  qualifications  to  the  right  to 
vote,  or  impose  additional  limitations  than  those  above  upon 
the  exercise  of  the  constitutional  right  ? 

The  first  substantive  proposition  contained  in  the  statute 
is  to  the  effect  that  any  person  who  having  been  a  resident 
of  the  State  shall  have  absented  himself  therefrom  for  a 
period  of  six  months  or  more,  shall,  at  least  three  months 
before  any  election  at  which  he  intends  to  vote,  register  a 
notice,  the  form  of  which  is  prescribed,  of  his  intention  to 
become  a  qualified  voter,  in  the  office  of  the  clerk  of  the 
circuit  court  of  the  county  in  which  he  resides.  There  is  a 
proviso  which  renders  the  notice  inapplicable  to  any  person 
who  six  months  or  more  before  any  election  shall  have  reg- 
istered notice  of  his  intention  to  hold  his  residence  in  this 
State  during  a  contemplated  absence.  The  statute  provides 
that  upon  the  demand  of  any  challenger  or  member  of  the 
election  board,  any  person  thus  absent  may  be  required  to 
produce  a.  certified  copy  of  the  notice  so  required  to  be  reg- 
istered before  he  shall  be  entitled  to  vote,  which  copy  the 
clerk  is  required  to  furnish  at  the  expense  of  the  county. 
Having  produced  his  certificate  of  registration,  he  shall  then 
be  entitled  to  vote  unless  the  challenger  or  some  other  qual- 
ified voter  of  the  precinct  shall  make  a  written  affidavit  that 
he  knows,  or  is  informed  and  believes,  giving  the  name  of 
his  informant,  that  the  person  offering  to  vote  is  not  a  legal 
voter,  in  which  case  the  person  so  offering  shall,  in  addition 
to  his  certificate  of  notice  and  his  own  affidavit,  produce  the 
affidavit  of  a  qualified  person  as  to  his  right  to  vote.  Like 
provision  is  made  in  regard  to  all  persons  who  shall  have 
gone  into  any  other  State  or  sovereignty  with  the  intention 
of  becoming  a  voter  there,  or  who  have  during  any  absence 
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from  the  State  voted  in  any  other  State  or  sovereignty,  and 
also  iu  regard  to  auy  person  who  shall  not  have  been  a  bona 
fide  resident  of  this  State,  and  of  the  county  in  which  he 
resides  at  least  six  months  prior  to  any  election  at  which  he 
offers  to  vote. 

It  is  as  plain  as  any  proposition  can  be  that  these  provis- 
ions of  the  law  relate  exclusively  to  methods  of  proof  by 
which  to  ascertain  the  constitutional  qualification  of  voters; 
to  distinguish  between  the  true  and  the  spurious.  With  the 
exceptions  to  be  hereafter  noted,  they  add  no  new  conditions 
to  the  right  of  any  ]ier8on  constitutionally  qualified  to  vote, 
nor  do  they  in  the  slightest  degree  impair,  alter  or  abridge 
the  right  of  any  legal  voter  to  cast  his  ballot.  It  is  true  a 
legal  voter,  when  properly  challenged,  may  be  required  to 
furnish  certain  proof  of  his  qualification,  but  until  it  can  be 
said  that  the  Legislature  can  neither  add  to  the  constitu- 
tional qualifications  of  the  voter,  nor  require  any  proof  of 
those  presented,  except  such  as  may  suit  the  notions  of  the 
judiciary,  it  is  difficult  to  find  any  ground  upon  which  to 
set  aside  and  annul  the  statute.  If  the  court  can  obliterate 
a  statute  which  requires  one  method  of  proof,  then  any  and 
all  other  methods  which  the  Legislature  may  devise  are  sub- 
ject to  judicial  surveillance. 

If,  as  has  been  truly  and  forcibly  said,  the  legislative  de- 
partment, being  the  Nation  or  State  itself,  speaking  by  its 
representatives,  has  a  choice  of  methods,  and  is  the  master 
of  its  own  discretion,  then  upon  what  principle  can  the  court 
interfere  and  declare  the  particular  method  adopted  of  no 
effect?    State, ex  rel.,  v.  Haworth,  122  Ind.  462. 

If  the  court  can  say  that  a  person  who  has  absented  him- 
self from  the  State  for  six  months  or  more,  or  one  whose 
residence  for  six  months  or  more  prior  to  the  election  at 
wliich  he  intends  to  vote,  has  been  unfixed,  and  of  an  am- 
biguous character,  can  not  be  required,  upon  being  chal- 
lenged at  the  polls,  to  furnish  evidence  showing  that  his  in- 
tention was  fixod  at  Ir^ast  three  months  l>efoi*e  election  to 
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claim  his  residence  in  the  precinct  in  which  he  offers  to  vote, 
then  it  can  for  the  same  reason  adjudge  that  he  shall  not  be 
required  to  prove  by  the  oath  of  a  freeholder  of  the  pre- 
cinct that  he  is  a  legal  voter  therein.  If  the  requirement 
that  he  shall  produce  a  certificate  showing  his  intention  a 
specified  time  previous  to  the  election  is  adding  a  new  quali- 
fication, then  the  requirement  that  he  shall  procure  the  oath 
of  a  freeholder  is  doing  the  same  thing. 

The  reasons  which  serve  to  annul  one  statute  which  pre- 
scribes a  particular  method  of  proof,  are  equally  potent  to 
strike  down  any  statute  which  prescribes  methods  of  proof. 
The  result  will  be  that  the  Legislature  must  either  tie  the 
hands  of  election  boards,  and  have  the  ballot-box  open  for 
the  reception  of  honest  and  fraudulent  votes  alike,  or  it  must 
feel  its  way  blindly  until  it  strikes  a  method  of  proof 
which  shall  pass  judicial  scrutiny. 

Requiring  a  person  who  offers  to  vote  to  produce  a  cer- 
tificate, when  he  is  challenged  on  the  ground  of  non-resi- 
dence, showing  that  he  had  declared  his  purpose  to  claim  the 
right  of  suffrage  before  the  heat,  pressure,  and  excitement 
of  election  day,  free  from  the  solicitation  of  partisan  friends, 
is  not  in  any  sense  imposing  an  additional  qualification,  or 
abridging  the  right  to  vote,  any  more  than  requiring  a  voter 
to  go  to  a  specific  place  to  vote,  or  to  cast  his  ballot  within 
specified  hours  on  a  given  day,  or  to  fold  his  ticket  in  a  pre- 
scribed manner,  or  to  prove  by  his  own  oath,  or  the  oaths  of 
other  parties,  his  right  to  vote  when  challenged.  State  v. 
Butts,  31  Kan.  637.  As  is  pertinently  said  by  Brbweb,  J., 
in  the  case  last  cited  :  *^  If  the  Legislature  has  the  right  to 
require  proof  of  a  man's  qualification,  it  has  a  right  to  say 
when  such  proof  shall  be  furnished,  and  before  what  tribunal ; 
and  unless  this  power  is  abused  the  courts  may  not  inter- 
fere." 

It  is  no  argument  which  a  court  can  consider  at  all  to  sug- 
gest that  isolated  instances  may  occur  where  a  person  ab- 
sent from  the  State  may  be  prevented,  by  sickness  or  other 
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unavoidable  cause,  from  registering  the  required  certificate 
within  the  time  prescribed,  and  it  is  equally  impertinent  to 
suggest  that  the  nature  of  the  employment  of  others  maj 
render  it  inconvenient,  or  even  expensive,  to  return  to  the 
State  at  or  prior  to  a  designated  time  in  order  to  record  a 
declaration  of  their  intention  to  vote.  All  laws  designed 
for  the  prevention  of  great  wrongs  impose  hardships  occa- 
sionally on  good  men,  while  holding  back  the  horde  of  evil 
doers  for  whose  restraint  they  were  enacted.  They  are  not, 
however,  for  that  reason  to  be  declared  unconstitutional.  It 
might,  with  equal  reason,  be  urged  that  the  law  requiring 
electors  to  cast  their  ballots  on  a  particular  day,  at  a  speci- 
fied place,  was  unconstitutional,  because  it  omitted  to  make 
provision  for  those  too  sick  to  attend  the  polling  place,  or 
for  those  who  are  unavoidably  absent  from  the  State  on  elec- 
tion day.  Nearly  every  law  that  has  ever  been  passed,  re- 
quiring, registration  of  some  kind  to  be  completed  a  speci- 
fied time  before  election  day,  has  been  assailed  with  these 
arguments,  but  in  no  case  that  has  been  followed  as  authority 
have  these  arguments  proved  availing.  State  v.  BuUSy  w- 
pray  and  authorities  cited ;  Patterson  v.  Barlow^  60  Pa.  St 
64;  People,  ex  reL,  v.  Hoffman,  116  111.  587  (66  Am.  Eep. 
793). 

Notwithstanding  an  isolated  decision  or  two  to  the  con- 
trary, the  authorities  overwhelmingly  sustain  those  provisions 
in  election  laws  which  require  voters  to  afford  the  means  for 
determining  their  qualifications  prior  to  the  haste  and  con- 
fusion of  election  day,  and  while  exceptional  cases  of  incon- 
venience, or  hardship,  may  arise,  this  is  nothing  more  than 
may  often  result  from  the  fact  that  the  right  to  vote  is  fixed 
at  a  certain  place,  on  a  certain  day,  and  between  fixed  hours. 
Hardship  or  inconvenience  is  no  test  of  the  constitutionality 
of  a  law;  besides,  what  objection  can  an  honest  voter 
make  to  a  law  that  enables  him,  by  his  own  act,  to  relieve 
himself  of  tiie  unfounded  aspersions  which  unfriendly  parti- 
sans are  always  ready  to  cast  upon  him  when,  after  a  tern- 
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porary  absence  from  the  State^  he  presents  himself  at  the 
polls  to  vote  ?  What  better  or  more  satisfactory  evidence  can 
there  be  of  a  residence^  complete  and  maintained,  than  the 
personal  appearance  of  the  elector  on  the  day  of  election, 
<slaiming  his  right,  with  a  certified  copy  of  a  declaration 
made  before  the  dust  and  smoke  of  the  campaign  had  arisen 
showing  that  the  question  of  residence  was  not  an  after- 
thought engendered  by  the  heat  and  excitement  of  the  cam- 
paign? 

Is  not  such  a  law  as  this  promotive  of  honest  voting? 
And  does  it  not  afford  to  an  honest  voter  a  safe  and  dignified 
method  of  establishing  his  residence,  without  being  com- 
pelled to  deliver  himself  over  to  the  ward  politicians  to  be 
*'  put  through  ''  according  to  the  devious  methods  which  are 
sometimes  practiced  ?  Without  question  a  law  like  this  will 
sometimes  work  a  hardship  to  an  honest  man,  but  that  is 
not  the  fault  of  the  law.  The  fault  lies  in  the  conditions 
which  require  the  enactment  of  such  a  law.  Is  it  necessary 
because  an  honest  man  may  occasionally  suffer  wrong  or  in- 
convenience to  nullify  the  statute  with  the  sure  consequence 
to  follow  that  illegal  voters  and  rogues  shall  have  full  swing 
to  debauch  the  ballot-box  without  let  or  hindrance?  Ab 
was  in  effect  said  in  PctUerson  v.  Barlow^  supra:  What 
injustice  is  done  to  the  real  electors  by  requiring  all  those 
without  fixed  residences,  or / who  have  maintained  an  ambig- 
uous residence,  to  appear  in  person  before  some  officer  and 
declare  their  residence  at  a  specified  time  before  election 
day  ?  What  clause  of  the  Constitution  forbids  that  a  voter 
should  be  required  to  furnish  evidence  of  his  residence  be- 
forehand, rather  than  engage  in  a  scramble  for  dubious  evi- 
dence in  the  hurry  and  confusion  of  election  day  ? 

The  act  b  assailed  because  it  is  said  the  Constitution  im- 
posed upon  the  Legislature  the  duty  of  providing  by  a  gen- 
eral law  for  the  registration  of  all  voters,  and  that  inasmuch 
as  this  statute  only  requires  certain  persons  whose  residence 
Vol.  126.— 20 
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is  of  an  ambiguous  character  to  register,  it  is,  therefore, 
void. 

Whether  a  law  is  general  or  not,  does  not  depend  upon 
the  number  of  persons  who  fall  within  its  scope  or  opera- 
tion. Laws  are  general  not  because  they  operate  upon  every 
person  in  the  State,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  provided  for  is  af- 
fected by  the  laws.  Hancock  v.  Yaden,  121  Ind.  366  (374). 
The  statute  under  consideration  affects  no  particular  class 
of  persons.  It  affects  all  alike  who  come  within  the  rela- 
tions and  circumstances  upon  which  it  operates.  The  only 
fair  assuraptiop  is  that  the  law  is  aimed  at  persons  who  seek 
to  vote  illegally.  Any  other  assumption  is  a  reflection  upon 
the  Legislature  that  ought  not  to  be  made. 

It  is,  in  some  respects,  a  misnomer  to  call  the  statute  in 
question  a  registry  law.  While  it  is  quite  true  that  the  words 
**  register"  and  '*  registration  "  are  employed  in  the  statute, 
its  provisions  bear  little  or  no  resemblance  to  a  registry  law. 
The  act  simply  provides  for  certain  modes  of  proof,  in  the 
cases  of  persons  who  offer  to  vote,  upon  the  subject  of  their 
residence.  This  proof  is  not  required  to  be  made  to  a  board 
of  registration,  or  before  a  registering  officer,  but  to  the  elec- 
tion board.  The  evidence  required  is  to  consistof  a  written 
declaration,  or  statement,  made  by  the  elector,  and  filed 
with  a  public  officer,  such  a  length  of  time  before  the  elec- 
tion as  to  rebut  any  presumption  that  the  pretence  of  resi- 
dence is  merely  to  secure  the  right  to  vote.  The  sole  pur- 
pose of  the  statute  is  to  provide  a  method  of  proving  resi- 
dence, and  not  to  secure  a  registry  of  voters  of  a  particular 
class.  The  statute  is  to  be  judged,  not  by  what  it  is  called, 
but  by  its  language,  scope,  and  purpose.  But  conceding  it 
to  be  a  law  requiring  a  partial  registration,  by  which  is 
meant  a  registration  which  applies  to  all  citizens,  under  cer- 
tain conditions  or  circumstances,  while  it  has  no  application 
to  others  in  a  different  situation,  can  the  statute  be  main- 
tained ?    The  question  is  not  a  new  one.     It  has  been  de- 
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cided  iD  the  affirmative  again  and  again  by  courts  of  the 
highest  authority  in  the  land.  A  constitution  would,  in- 
deed, be  "  deformed  and  sterile  '^  if  a  law  designed  to  pro- 
tect the  ballot-box,  in  gi^eat  centers  of  population,  from 
falsehood  and  fraud,  should  &11  under  condemnation  because 
it  did  not  also  include  the  rural  districts,  where  the  neces- 
sity for  such  a  law  did  not  exist.  Equally  sterile  and  de- 
formed would  be  a  constitution  under  whose  provisions  a 
law  could  be  justly  condemned  which  required  proof  of  a 
specified  kind  as  to  the  qualification  of  all  voters  under  a 
given  state  of  circumstances,  because  it  omitted  to  require 
the  same  kind  of  proof  from  all  other  persons,  whether  they 
came  within  or  under  the  designated  circumstances  or  not. 

Let  it  be  conceded  that  the  Constitution  requires  the  Leg- 
islature to  provide  for  the  registration  of  all  voters  in  the 
State,  how  does  it  logically  follow  that  it  prohibits  the  en-  . 
aotment  of  a  law  which  requires  all  voters  under  certain  con- 
ditions, viz.,  those  having  for  the  time  being  no  fixed  resi- 
dence, to  register  a  notice  of  their  intention  to  claim  the 
right  to  vote  in  a  particular  voting  precinct? 

Premise :  It  was  the  duty  of  the  Legislature  to  enact  a 
general  registry  law.  This  duty  it  has  failed  to  perform. 
Conclusion  :  Having  failed  to  perform  this  duty,  the  courts 
will  declare  any  law  that  it  may  enact  requiring  voters  when 
challenged  on  election  day  to  furnish  certain  proof  of  their 
qualification  to  vote  unconstitutional.  This  is  the  argument 
in  substance. 

To  say  that  because  the  Legislature  omitted  to  perform  a 
given  duty,  it  is  thereby  prohibited  from  taking  any  step  in 
the  direction  of  the  duty  prescribed,  is  to  violate  all  legal 
precedents  as  well  as  to  go  against  all  logical  reasoning.  The 
rule  is  that  a  body  invested  with  a  certain  power  may  exer- 
cise the  power  with  which  it  is  vested  to  any  degree  not  in 
excess  of  the  whole.  So,  when  the  chief  executive,  being 
inves<'ed  with  the  whole  pardoning  power,  paroled  a  prisoner 
on  condition  of  good  behavior,  it  was  contended  that  he  must 


308  SUPREME  COURT  OF  INDIANA, 


Morris  eiaLv,  PowelL 


exercise  the  whole  power  or  none.  It  was  held,  however, 
that  being  invested  with  the  whole  power,  it  was  lawful  for 
him  to  exercise  it  in  any  degree.  Accordingly,  too,  it  has 
been  held  in  numerous  cases,  where  the  enactment  of  laws 
providing  for  a  uniform  system  of  registration  was  required, 
that  statutes  requiring  voters  in  certain  designated  cities,  or 
in  cities  of  a  certain  class,  to  register  within  a  specified  time 
prior  to  any  election  are  valid.  PaUerson  v.  Barlow^ supra; 
State  v.  Butts,  supra;  People,  ex  rel.,  v.  Hojinan,  supra. 

These  decisions  recognize  the  principle  that  the  purity  of 
the  ballot-box  must  be  protected  from  the  local  and  partic- 
ular frauds  and  evil  practices  which  are  known  to  exist,  and 
which  disfigure  and  destroy  the  freedom  and  fairness  of  elec- 
tions. Any  other  interpretation  of  the  Constitution  mtu^t 
operate  as  an  incentive  to  fraud  which  the  Legislature  is 
without  power  to  arrest. 

Laws  designed  to  protect  the  ballot-box  must  strike  at  the 
pernicious  practices  which  are  known  to  be  employed  in 
order  to  nullify  the  votes  of  the  honest  voter.  A  law  blind 
to  the  vicious  methods  of  the  dishonest  politicians,  applied 
alike  to  every  voter,  might  prove  a  delusion  and  a  snare.  A 
registry  law  which  made  no  different  provision  for  the  reg- 
istration and  proof  of  domicile  of  those  having  no  fixed 
abode,  from  that  required  of  permanent  residents,  would  be 
an  absurdity.  To  say  that  a  law  is  to  be  so  general  that  it 
must  open  the  door  for  the  very  evils  it  was  intended  to 
guard  against  is  to  effectually  tie  the  hands  of  the  Legis- 
lature from  enacting  any  law  to  preserve  the  purity  of  the 
ballot-box.     Commonwealth  v.  McClelland,  83  Ky.  686. 

In  so  far  as  the  law  seems  to  require  a  voter  who  moves 
from  one  county  to  another  to  register  a  notice  of  his  inten* 
tion  to  vote  in  the  county  to  which  he  removes,  three  months 
before  the  election,  it  is,  in  my  opinionpinvalid.  Page  v. 
AUen,  68  Pa.  St.  338 ;  Commonwealth  v.  McClelland,  sapra; 
Attorney  Gfeneral  v.  CUy  of  Detroit  (Mich.),  44  N.  W.  Bep. 
388. 


MAY  TERM,  1890.  309 

Morris  eloLv,  PowelL 

A  voter  who  moves  from  one  county  to  another  sixty  days 
before  an  election^  is  entitled  to  vote  in  the  township  in 
which  he  establishes  his  residence.  This  statute  seems  to 
require  such  a  voter  to  register  or  give  notice  three  months 
Ibefbre  the  election  of  bis  intention  to  vote.  This  can  not  be 
required.  To  the  extent  that  the  statute  requires  an  elector 
who  moves  from  one  county  to  another  to  register  more  than 
sixty  days  before  the  election  it  adds  a  new  qualification. 

Nor  can  the  statute  be  upheld  wherein  it  undertakes  to  re- 
quire of  any  voter  as  a  condition  to  his  right  to  vote  that  he 
should  procure  a  certificate  from  the  auditor  of  the  county 
showing  that  his  name  had  been  continuously  on  the  tax 
duplicate  of  the  county  for  a  given  period.  This  last  is  a 
condition  that  might  well  imply  a  property  qualification,  and 
is  in  addition  to  those  prescribed  in  the  Constitution.  As 
has  been  in  efiect  said,  a  registry  act  which  would  require  a 
longer  residence  prior  to  the  time  of  voting  than  that  re- 
quired by  the  Constitution,  or  which  should  require  the  pay- 
ment of  taxes  not  required  to  be  paid  by  constitutional  pro- 
vision, would  be  void.  McCrary  Elections,  section  8 ;  Kin^ 
neen  v.  Wells,  144  Mass.  497. 

To  the  extent  that  the  statute  requires  persons  who  have 
absented  themselves  from  the  State  for  a  period  of  six  months 
or  more,  or  those  who  have  gone  into  any  other  State  or 
sovereignty  with  the  intention  of  voting  there,  or  who  have 
voted  in  any  other  State  or  sovereignty  during  any  absence 
from  this  State,  and  also  to  the  extent  that  it  requires  persons 
who  have  not  been  bona  fide  residents  of  the  State  at  least  six 
months  before  any  election  at  which  they  ofier  to  vote,  to 
present  the  required  certificate  of  their  intention,  it  should 
be  held  constitutional  and  valid.  To  the  extent  that  it  re- 
quires persons  who  have  lived  in  the  State  for  six  months, 
but  who  move  from  one  county  to  another,  to  present  the 
proof  prescribed,  and  to  the  extent  that  it  requires  proof  that 
the  voter  has  been  borne  oh  the  tax  duplicate,  it  is  invalid. 

Filed  Oct  8, 1890. 
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Sepabat£  Opinion. 

Elliott,  J. — The  questions  for  decision,  although  they 
arise  on  a  single  section  of  the  statute,  are  of  the  gravest 
importance  inasmuch  as  they  concern  the  highest  right  of 
citizenship,  and  it  is,  therefore,  not  improper  that  separate 
opinions  should  be  expressed.  No  other  questions  face  os 
except  jBuch  as  arise  upon  section  13  of  the  election  law  of 
1889,  and  the  decision  of  those  questions  does  not  affect 
other  provisions  of  the  act,  nor  can  it  do  so,  for  the  section 
is  an  independent  one  and  its  downfall  carries  no  other  part 
of  the  act.  Nor  do  I  deem  it  necessary  for  us  to  decide 
whether  there  are  not  some  provisions  of  the  section  which; 
if  separated  and  put  in  proper  form,  might  be  valid,  for  the 
entire  section,  with  its  provisions  interlocked  beyond  the 
power  of  severance,  is  before  us  for  judgment,  and  we  can 
only  give  judgment  upon  the  section  as  it  is  written.  Griffin 
V.  Slate,  ex  reL,  119  Ind.  620;  Baldwin  v.  Franks,  120  U.  S. 
678. 

It  is  proper  to  say,  by  way  of  introduction,  that  the  ques- 
tion is  what  a  Legislature  may  do,  acting  under  a  written 
constitution  which  gives  it  all  the  power  respecting  the  right 
of  suffrage  that  it  possesses,  and  not  what  may  be  done  by 
Congress,  or  by  a  territorial  legislature  acting  under  a  law 
of  Congress,  nor  what  may  be  done  by  the  people  in  fram- 
ing or  amending  a  constitution. 

The  thirteenth  section  of  the  act  of  1889,  construed  as  I 
think  it  must  be,  requires  one  who  has  not  resided  for  six 
months  in  the  county  where  he  claims  the  right  to  vote  to 
register  his  intention  to  become  a  voter  ninety  days  before 
the  flection,  thus  requiring  of  the  citizen  two  things,  viz,: 
that  in  order  to  be  entitled  to  register^  he  shall  have  resided 
in  the  county  six  months,  and  that  he  shall  register  his  in- 
tention to  become  a  voter  ninety  days  before  the  election. 
He  is  required  by  these  provisions  to  reside  in  the  county  in 
order  to  acquire  the  character  of  a  voter  a  much  longer  time 
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than  the  Constitution  reqaires^  for  it  requires  a  residence  of 
only  sixty  days.  It  is  entirely  safe  to  afiBrm  that  no  one 
will  question  the  proposition  that  the  Legislature  has  no 
power  to  require  a  longer  residence  than  that  fixed  by  the 
Constitution.  The  affirmation  of  this  proposition  leads^ 
beyond  the  possibility  of  cavil,  to  the  conclusion  that  the 
provisions  referred  to  are  utterly  destitute  of  force. 

There  are,  however,  other  objections  to  the  validity  of 
aection  13,  which  seem  to  me  to  be  insurmountable,  and 
these  objections  go  to  the  entire  section,  as  its  provisions 
4ire  so  interwoven  as  to  be  incapable  of  severance,  and  are,  i,o 
my  mind,  so  palpable  that  it  is  impossible  to  avoid  perceiv- 
ing them,  or  to  escape  their  force. 

It  may  not  be  improper  to  preface  the  direct  statement 
and  discussion  of  these  objections  by  affirming  that  it  is  not 
because  the  Legislature  does  not  possess  power  to  enact  a 
general  registry  law  that  section  13  is  invalid,  for  no  one 
who  studies  the  language  of  the  Constitution,  or  heeds  the 
history  of  the  amendments  of  1881,  can  doubt  that  it  was 
the  purpose  of  the  people  to  invest  the  Legislature  with 
power  to  enact  a  general  registry  law.  But,  while  this  is 
true,  it  is  also  true  that  no  other  conclusion  will  square  with 
the  judgments  of  candid  men  than  this :  The  Legislature  can 
«nact  only  such  a  law  concerning  the  right  of  suffrage  as  the 
Oonstitution  authorizes.  This,  therefore,  is  the  central  ques- 
tion :  Is  the  thirteenth  section  of  the  election  law  of  1889 
such  an  enactment  respecting  the  right  of  suffrage  as  the 
Oonstitution  authorizes? 

The  question  is  one  of  ]>ower.  If  the  Constitution  au- 
thorizes such  enactments  as  those  contained  in  section  13,  the 
power  exists,  and  the  section  must  stand ;  if  the  Constitu- 
tion does  not  authorize  such  a  law,  the  power  does  not  exist, 
and  the  section  must  fall.  With  questions  of  policy  or  ex- 
pediency courts  have  nothing  to  do,  but  it  is  their  duty  to 
determine  whether  there  is,  or  is  not,  power  to  enact  a  law. 
The  power  which  the  General  Assembly  assumed  to  exercise 
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IB  not  an  ordinary  legislative  power,  for,  in  assuming  to  leg- 
islate apon  the  subject  of  the  qualifications  of  voters,  that 
body  entered  into  the  domain  of  those  in  whom  original 
power  resides,  and  from  whom  all  legislative  powers  are  de- 
rived. The  people  control  the  subject  of  the  right  of  suf- 
frage, and  legislative  assemblies  have  only  such  power  over 
that  subject  as  the  people  have  granted  them  by  the  organic 
law. 

That  the  Legislature  can  not  add  to  the  qualifications  of 
voters  is  a  proposition  upon  which  there  is  no  diversity  of 
opinion.  Cooley  Const.  Lim.  78,  n.  It  would  be  strange,  in- 
deed, if  the  Legislature  could  add  qualifications  to  those  pre- 
•  scribed  by  the  Constitution,  for  the  right  of  suffrage  is  a 
political  right,  and  it  is  the  right  of  a  sovereign.  The  peo- 
ple are  above  the  Legislature,  and  they  are  there  because  the 
Legislature  has  no  power  to  abridge  or  qualify  the  sovereign 
right  of  suffrage. 

Section  13  violates  the  Constitution  by  assuming  to  classify 
the  voters  of  the  State,  and  by  adding  qualifications  to  those 
prescribed  by  the  Constitution.  It  assumes  to  divide  the 
voters  into  taxpayers  and  non-taxpayers,  and  to  add  to  the 
requirements  of  the  Constitution  the  requirement  that  the 
citizen  shall  be  recorded  as  a  taxpayer.  It  violates  the 
Constitution  by  assuming  to  classify  voters  into  those  who 
remain  continuously  in  the  State  and  those  who  temporarily 
absent  themselves  from  it.  Where  the  Constitution  makes 
a  classification,  a  different  one  can  not  be  made  by  the  Leg- 
islature. Our  Constitution  does  make  a  classification,  for  it 
specifically  provides  who  shall  be  eligible  to  vote.  Where 
the  Legislature  exercises  the  power  conferred  upon  it,  and 
enacts  a  registry  law,  then  registration  is  essential  to  quali- 
fication ;  but  where  there  is  no  such  law  registration  can  not 
be  made  essential,  for  in  the  absence  of  a  registry  law  the 
sole  qualifications  of  a  voter  are  citizenship,  age  and  res- 
idence. 

The  General  Assembly  has  no  power  to  enact  a  law  oper- 
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atiDg  through  a  olassification  exclusively  its  own.  This  is, 
indeed,  a  corollary  of  the  proposition  that  it  has  no  power 
to  classify  voters  except  by  following  the  Constitution.  Un- 
der the  Constitution  the  Legislature  has  power  to  make  two 
classes,  registered  and  unregistered,  but  it  can  not  create  a 
third  class.  AUamey  General  v.  City  of  Detroit  (Mich.),  44 
N.  W.  Rep.  388. 

If  the  power  to  classify  exists  in  one  case  it  exists  in  all. 
No  one  will  deny  that  if  the  Legislature  has  power  over  a 
subject  it  is  master  of  its  own  discretion  and  may  enact  any 
law  it  chooses.  Grant  the  power  and  the  discretion  is  un- 
limited. If  the  Legislature  has  power  to  make  the  classifi- 
cation attempted  in  section  13,  then  it  may  provide  that  only 
naturalized  citizens  shall  register,  or  that  farmers  shall  reg- 
ister and  no  others,  or  that  commercial  travellers,  tempo- 
rarily absent'in  the  line  of  their  business,  shall  make  affi- 
davits and  record  their  names  although  such  things  may  be 
required  of  no  other  citizen.  In  short,  if  the  power  exists 
the  Legislature  may  make  any  classification  it  pleases.  To 
my  mind  it  is  perfectly  clear  that  it  can  do  no  such  thing. 
It  can  not  in  any  form  classify  the  fundamental  political 
right  of  sufirage^  except  as  the  Constitution  expressly  au- 
thorizes it  to  do.  Such  a  right  is  infinitely  higher  than  leg- 
islative authority  can  climb.  No  matter  what  form  legisla- 
tion may  assume  it  is  utterly  void  if  it  touches  upon  the 
right  of  suffrage  in  a  mode  not  authorized  by  the  Constitu- 
tion. The  name  given  the  legislation  adds  nothing,  for  a 
name  can  no  more  change  its  substance  than  a  name  can 
change  the  odor  of  a  rose. 

The  provision  of  section  13  assuming  to  impose  upon  a 
citizen  who  has  resided  in  the  State  for  the  period  prescribed 
*  by  the  Constitution  the  duty  of  making  an  affidavit  declara- 
tory of  his  intention  to  become  a  voter,  is  in  violation  of 
the  Constitution,  and  so,  too,  is  the  provision  which  assumes 
to  require  a  citizen  who  has  been  temporarily  absent  to  swear 
that  he  has  not  voted  elsewhere.     A  citizen  who  does  what 
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the  Constitution  requires  can  not  be  required  to  do  more. 
If  lie  fixes  his  character  as  a  voter  by  a  residence  for  the 
time  designated  by  the  Constitution^  the  incidents  insepara- 
bly conuected  with  that  character  are  beyond  legislative 
touch.  The  principle  here  asserted  has  been  declared  by 
our  own  and  by  other  courts.  We  must  adhere  to  it  or 
overrule  our  own  decisions  and  disregard  those  of  other 
States.  Quinn  v.  State,  35  Ind.  485 ;  Feibleman  v.  State, 
ex  rei,  98  Ind.  516  ;  Riao^i  v.  FarVf  24  Ark.  161 ;  Dames  y. 
MoKeeby,  5  Nev.  369. 

It  is  no  answer  to  many  of  the  propositions  I  have  af- 
firmed to  assert  that  the. classification. attempted  is  valid  be- 
cause all  who  belong  to  a  designated  class  are  put  upon  an 
equality,  so  that  if  it  were  conceded  that  the  assertion  re- 
sponds to  some  of  the  propositions  affirmed  and  is  valid,  the 
act^  nevertheless,  still  remains  undefended,  f&r  any  one  of 
the  propositions  affirmed  is  fatal  to  its  validity.  But  it  can 
not  be  justly  conceded  that  the  classification  is  valid.  When 
the  question  is  examined  it  will  be  found  that  the  proposi- 
tion that  the  equality  of  the  classification  rescues  it  from 
condemnation  has  not  the  poor  merit  of  plausibility ;  it  is, 
indeed,  so  thinly  apparelled  even  in  plausibility  that  when 
brought  to  the  touchstone  of  principle  all  semblance  of 
strength  vanishes. 

The  General  Assembly  has  no  power  to  classify  voters  ex- 
cept as  the  Constitution  expressly  provides,  no  matter  what 
system  it  may  adopt.  This  is  so  for  the  invincible  reason 
that  the  prerogative  of  conferring  and  defining  the  right  of 
suffrage  is  that  of  constitution  makers,  and  not  that  of  the 
creatures  of  constitutions.  The  electors  who  frame  con- 
stitutions and  give  being  and  power  to  legislatures  are  above 
the  created  things,  and  legislators  can  not  reach  above  them- 
selves to  the  source  of  their  power  and  the  authors  of  their 
existence  for  the  purpose  of  enlarging  or  restricting  the 
sovereign  right  of  suffrage.  If  it  were  otherwise,  legisla- 
tors would  be  the  masters,  and  masters  they  are  not.    If 
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the  Legislature  can  limit,  or  even  define  the  right  of  suffrage, 
then  it  is  greater  than  Its  constituency,  but  it  can  do  nothing 
of  the  kind,  for  the  right  of  suffrage  is  not  subject  to  legis- 
lative power. 

The  right  of  suffrage  is  a  political  right  of  the  highest 
dignity.  It  is  a  right  of  which,  as  the  courts  have  declared, 
no  department  of  government,  nor  all  of  them  combined, 
can  divest  the  citizen  otherwise  than  in  the  mode  and  to  the 
extent  expressly  authorized  by  the  Constitution.  State  v. 
Adams,  2  Stew.  (Ala.)  231.  It  is  because  the  right  of  suf- 
fi'age  is  a  political  right,  abiding  in  the  fountain  of  power, 
that  the  Legislature  can  not  lay  so  much  as  a  finger  upon  it, 
except  when  expressly  authorized  by  the  organic  law,  and 
for  this  reason  it  is  that  the  Legislature  can  not  make  a  clas- 
sification of  its  own,  no  matter  whether  there  is  or  is  not 
equality.  It  is  because  the  right  of  suffrage  is  a  political 
right,  as  has  been  decided  by  the  Supreme  Court  of  the 
United  States,  and  by  other  courts,  that  the  provisions  of 
the  Constitution  respecting  the  bestowal  of  spctcial  privi- 
leges aud  immunities  have  no  application  to  legislation  upon 
that  subject.  These  decisions  demonstrate  the  proposition 
that  those  provisions  apply  only  to  rights  in  the  nature  of 
property  interests,  and  not  at  all  to  political  rights.  Minor 
V.  HapperseU,  21  Wall.  162;  Bradwdl  v.  ^ate,  16  Wall. 
130;  Amy  v.  Smith,  1  Litt.  (Ky.)  326;  Anderson  v.  Baker, 
23  Md.  531 ;  In  re  Taylor,  48  Md.  28 ;  Brovm  v.  Hummel, 
6  Pa.  St.  86.  To  me  it  seems  very  clear  that  neither  the  de- 
cisions made  under  those  constitutional  provisions  nor  the 
provisions  themselves  can  have  the  remotest  relevancy  to 
cases  involving  only  high  political  rights  of  which  constitu- 
tions are  the  framers  and  rulers.  The  right  of  suffrage  is 
one  for  the  consideration  of  the  people  in  their  capacity  as 
creators  of  constitutions,  and  is  never  one  for  the  considera- 
tion of  the  Legislature,  except  in  so  far  as  the  Constitution 
authorizes  a  regulation  of  its  mode  of  exercise.  The  people 
create,  define,  and  limit  their  own  right  to  vote ;  no  legisla- 


316  SUPREME  COURT  OF  INDIANA, 

Morris  etoLv.  Powell. 

tare  can  do  that  for  them,  although  the  Legislature  may  be 
authorized  to  regulate  the  mode  of  exercising  this  right. 
Power  to  regulate  the  exercise  of  the  right  is  not  power  to 
legislate  upon  the  substantive  right  itself.  The  right  is  a 
transcendent  one,  and  is  far  beyond  legislative  dominion. 
It  would,  therefore,  be  illogical  in  the  extreme  to  assert  that 
the  framers  of  the  Constitution  meant  to  prohibit  class  legis- 
lation upon  a  subject  where,  without  an  express  grant  of 
power,  there  is  no  authority  to  legislate  at  all. 

The  provisions  of  section  13  assume  to  do  much  more  than 
prescribe  a  mode  of  procedure.  They  assume  to  legislate 
upon  the  substantive  right  itself,  and  to  prescribe  conditions 
precedent  to  the  right  to  vote.  They  do  more  than  declare 
what  evidence  a  citizen  whose  right  is  challenged  shall  pro- 
duce ;  they  assume  to  declare  what  he  shall  do  before  he  can 
acquire  the  character  of  a  voter.  If  the  provisions  are  of 
any  force  at  all  they  require  that  the  citizen  shall  be  a  tax- 
payer, and  as  such  recorded  ;  that  he  shall  not  only  reside  in 
the  State  and  county  six  months,  but  that  he  shall  also  swear 
that  he  intends  to  become  a  qualified  elector,  and  they  also 
require  that  a  citizen  who  has  been  temporarily  absent,  al- 
though he  is  otherwise  as  fully  qualified  as  the  Constitution  re- 
quires, shall  swear  that  he  has  not  voted  elsewhere.  Elliott's 
Supp.,  section  1335.  These  requirements,  every  one  of  them, 
concern  the  substantive  right  and  add  qualifications  to  those 
prescribed  by  the  paramount  law,  to  which  all  legislation 
must  yield.  The  Supreme  Court  of  Oregon,  in  a  strongly 
reasoned  opinion,  denies  that  registry  can  be  considered  a 
matter  of  procedure,  and  says :  '^  The  true  view  of  this  ques- 
tion seems  to  be  that  stated  in  State  v.  Baker,  38  Wis.  86— 
that  where  registry  is  required  as  a  prerequisite  to  the  ngbtto 
vote,  such  registry  is  a  condition  precedent  to  the  right  itself." 
White  V.  OommiasionerSy  etc.,  13  Ore.  317.  In  the  coarse 
of  the  opinion  it  is  said  :  **  But  under  this  act,  he  who  goes 
to  the  polls  on  election  day,  possessing  every  constitutional 
qualification,  may  find  that  the  Legislature  has  stepped  in 
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between  him  and  the  Constitution.  He  finds  his  vote  de« 
nied  because  he  has  not  done  something  which  the  Legis- 
lature has  required  him  to  do.  He  discovers  that  he  is  not 
a  qualified  elector,  and  jret  he  is  told  that  his  omission  to  do 
the  act  which  had  effect  to  disqualify  him,  is  not  a  disquali- 
fication.'' The  court  adopts  as  the  law  the  statement  of  Mr. 
Drake,  that  '^  Every  definition  of  the  qualification  of  voters 
is  but  a  statement  of  the  terms  on  which  men  may  vote ; 
and  in  every  instance  such  definitions  refer  to  what  a  party 
has  done  as  well  as  to  what  he  is  [to  do].  They  say  to  the 
voter :     *  If  you  have  done  certain  things,  you  may  vote.' " 

The  thirteenth  section  of  the  act  before  us  does  say  to  the 
citizen  what  he  must  do  in  order  to  be  entitled  to  vote,  and 
in  doing  this  assumes  to  prescribe  the  terms  upon  which  he 
may  vote,  thus  stepping  in  between  him  and  the  Constitu- 
tion, and  adding  qualifications  to  those  which  that  instru- 
ment requires.  That  the  legislation  embodied  in  section  13 
does  assume  to  control  the  substantive  right  itself,  and  that 
this  assumption  of  power  is  in  direct  and  irreconcilable  hos- 
tility to  the  Constitution  is  a  conclusion  which  seems  to  me 
to  be  beyond  debate. 

Filed  Oct.  8, 1890. 
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HURST  ET  AL. 

ExJBCUnoN. — Lien, — Bow  Affected  by  AppoirUmerU  of  Beeeiver, — Lien^kolders 
May  Levy  upon  Property  After  Sale. — Where  executions  become  liens  on 
personal  propertji  and  afterwards  a  receiver  is  appointed,  in  a  pro- 
ceeding to  which  the  lien-holders  are  not  made  parties,  snch  appoint- 
ment of  the  receiver  and  the  sale  of  the  property  by  him  do  not  divest 
SQch  liens.  While  the  property  is  in  the  hands  of  the  receiver  the  right 
to  enforce  the  lien  is  suspended ;  bat  after  a  sale  the  lien-holders  have 
the  right  to  levy  npon  and  sell  the  property. 

Sams. — AdminigtrcUian  of  EUate  by  Receiver  not  Purdy  a  Proceeding  in  Bern, — 
The  administration  of  an  estate  by  a  receiver  is  not  purely  a  proceed- 
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ing  tn  rem,  and  the  acts  of  such  receiTer,  and  the  orders  of  the  court  in 
which  the  estate  is  administered,  do  not  bind  persons  who  are  not  par- 
ties to  the  proceeding,  and  who  have  no  opportunity  of  being  heard. 

From  the  La  Porte  Circuit  Court. 

J.  JET.  Bradley  aud  F.  E.  Oaborn,  for  appellants. 

A.  L.  Osbom,  M.  Nye  and  W.  B.  Biddle,  for  appellees. 

CoFFEYy  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  instituted  in  the  La  Porte  Circuit  Court,  to 
recover  the  possession  of  the  personal  property  described  in 
the  complaint. 

The  error  assigned  is  that  the  circuit  court  erred  in  its 
conclusions  of  law  upon  the  special  finding  of  facts. 

It  is  disclosed  by  the  special  finding  of  facts  that  the  ap- 
pellant J.  W.  Dann  Manufacturing  Company,  on  the  9ih 
day  of  February,  1888,  recovered  judgment  in  the  La  Porte 
Circuit  Court  against  the  Loomis  Carriage  Company^  a  cor- 
poration organized  under  the  laws  of  this  State,  for  the  sum 
of  (410.94  and  costs  of  suit.  On  the  same  day  the  appel- 
lants Heyton,  Hay  and  Hay,  recovered  judgment  in  the 
same  court  against  said  corporation  for  the  sum  of  $732.40, 
with  costs  of  suit.  Neither  of  said  judgments  has  ever  been 
paid.  On  the  17th  day  of  February,  1888,  executions  were 
issued  on  said  judgments  and  delivered  to  the  sheriff  of  said 
county  at  10  o'clock  P.  M.  on  that  day.  On  that  day  the  said 
Loomis  Carriage  Company  was  the  owner  and  in  the  posses- 
sion of  the  personal  property  involved  in  this  suit.  On  the 
20th  day  of  February,  1888,  Howard  Houseman  filed  his 
complaint  in  the  La  Porte  Circuit  Court  for  the  foreclosure  of 
an  employee's  Hen,  and  for  the  appointment  of  a  receiver 
against  the  said  Loomis  Carriage  Company.  On  the  21st  day 
of  February,  1888,  on  the  motion  of  said  Houseman,  one 
Edward  F.  Michael  was,  by  the  said  court,  duly  appointed 
receiver  of  the  property  and  effects  of  the  said  Loomis  Orr- 
riage  Company,  and,  on  the  23d  day  of  February,  filed  his 
bond,  was  duly  qualified  and  took  possession  of  all  the 
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property  of  said  corporation,  including  the  property  in  con- 
troversy, and  on  the  26th  day  of  said  mouth  filed  an  in- 
ventory and  appraisement  of  all  said  property.  On  the  5th 
day  of  March  following,  the  receiver  filed  and  presented  to 
the  judge  of  said  court  a  petition  praying  an  order  for  the 
sale  of  all  of  said  property,  whereupon  said  judge  made  the 
following  order :  * 

"  Upon  reading  the  above  and  foregoing  petition,  it  is  or- 
dered that  the  receiver,  Edward  F.  Michael,  be  authorized 
and  empowered  to  sell  the  property  mentioned  in  the  above 
and  foregoing  petition  at  private  sale,  without  notice,  for  the 
suoi  of  |2,500  cash  in  hand,  and  that  he  be  authorized  to 
execute  to  said  purchaser  a  bill  of  sale  of  said  property. 
Done  at  chambers  in  the  city  of  La  Porte,  the  6th  day  of 
March,  1888." 

On  the  20th  day  of  March,  1888,  the  receiver  sold  all 
said  property,  including  the  property  involved  in  this  suit, 
to  the  appellees  for  the  sum  of  $2,500,  which  was  paid,  and 
on  the  30th  day  of  said  month,  the  report  of  the  sale  was 
made  and  approved  by  the  court. 

The  property  involved  in  this  suit  is  of  the  value  of 
$1,200.  The  appellants  were  not  parties  to  the  action  of 
Houseman  against  the  Loomis  Carriage  Company,  nor  to 
the  petition  to  sell  said  property,  and  had  no  notice  of  any 
of  said  proceedings. 

On  the  6th  day  of  April,  1888,  said  sherifi^  levied  the 
above-named  executions  on  the  property  in  controversy  and 
took  the  same  into  his  possession,  and  retained  possession 
thereof  until  the  12th  day  of  said  month,  when  it  was  taken 
by  virtue  of  the  writ  of  replevin  in  this  cause. 

Upon  these  facts  the  court  found  as  a  conclusion  of  law 
that  the  appellees  were  the  owners  and  entitled  to  the  pos- 
session of  the  property  in  controversy,  and  rendered  judg- 
ment accordingly. 

The  contention  of  the  appellants  is  that  their  several  ex- 
ecutions became  liens  on  the  property  in  dispute  on  the  17th 
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day  of  February,  1888,  before  the  appointment  of  a  re- 
ceiver, and  that  the  appointment  of  the  receiver  and  the  sale 
of  the  property  by  him  did  not  divest  such  liens,  and  that 
they  had  the  legal  right,  after  the  property  passed  from  the 
hands  of  such  receiver,  to  levy  upon  and  sell  it  to  satisfy 
their  debts. 

On  the  other  hand,  it  is  contended  by  the  appellees  thai 
the  appointment  of  the  receiver  and  the  sale  by  him,  under 
the  order  of  the  court,  had  the  effect  of  divesting  the  lien 
from  the  property  and  of  transferring  it  to  the  funds  derived 
from  the  sale. 

It  is  a  fundamental  principle  of  law  that  no  person  is 
bound  by  a  proceeding  in  court  to  which  he  was  not  a  party 
and  of  which  he  had  no  notice  or  right  to  be  heard.  This 
principle  is  too  familiar  to  call  for  the  citation  of  authority. 

It  is  expressly  shown  by  the  special  finding  in  this  case 
that  the  appellants  were  not  parties  to  the  proceedings  by 
which  it  is  claimed  the  liens  of  their  executions  were  re- 
moved from  the  property  in  dispute,  and  if  such  liens  were 
removed  it  must  be  because  the  administration  of  the  prop- 
erty of  the  Loomis  Carriage  Company  by  the  receiver  was 
purely  a  proceeding  in  rem.  In  such  a  proceeding  all  the 
world  is  a  party,  and  many  authorities  are  to  be  found  to 
the  effect  that  the  seizure  of  the  property  is  notice  to  every- 
one, and  that  all  persons  claiming  an  interest  in  the  thing 
seized  are  called  upon  to  appear  in  court  and  assert  their  re- 
spective rights.  The  better  authority,  however,  seems  to  be 
that  a  judgment  in  rem  is  not  binding  on  all  the  world  an- 
less  some  notice  is  given  other  than  the  mere  seizure  of  the 
thing  to  be  condemned.  Freeman  Judgments,  section  617; 
Waples  Proceedings  in  Rem,  sections  64,  572 ;  State,  ex  rd.y 
v.  Sullivan,  120  Ind.  197. 

It  seems  to  be  settled  beyond  dispute,  however,  that  the 
administration  of  an  estate  by  a  receiver  is  not  purely  a  pro- 
ceeding in  rem,  and  that  the  acts  of  such  receiver,  and  the 
orders  of  the  court  in  which  the  estate  is  administered|  do 
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not  bind  persons  who  are  not  parties  to  the  proceeding,  and 
who  had  no  opportunity  of  being  heard.  Lorch  v.  Avttman 
A  Go.y  75  Ind.  162;  SAand  v.  HanLeyy  71  N.  Y.  319  ;  GkoLMr- 
tauque  Bank  v.  Rialey,  19  N.  Y.  369  ;  Hackenaack  Water  Co. 
V.  De  Kay,  36  N.  J.  Eq.  548 ;  Snow  v.  Winslow,  54  Iowa, 
200 ;  Shields  v.  Ashley,  16  Mo.  471 ;  Sorer  Judicial  Sales 
{2d  ed.),  section  38. 

In  the  case  of  Lorch  v.  AuUman  &  Co.,  supra,  it  was  said 
bj  this  court :  ^'  The  appointment  of  a  receiver  will  not,  as 
a  general  rule,  affect  or  divest  an  existing  lien.  The  appoint- 
ment is  regarded  as  being  made  subject  to  such  rights  and 
liens  as  have  been  previously  acquired.'^ 

In  the  case  of  Davenport  v.  Kelly,  42  N.  Y.  193,  it  was 
said  by  the  court :  ^^  The  vigilant  creditor,  who,  by  his  exe- 
oation,  seizes  and  sells  the  property  of  his  debtor,  before  the 
appointment  of  a  receiver  in  an  equity  action,  secures  a 
preference  which  the  law  sanctions  and  protects.^'  To  the 
«ame  effect  is  Favorite  v.  Deardorff,  84  Ind.  555. 

In  the  case  of  Snow  v.  WxTislow,  supra,  it  was  said  by  the 
court :  ''As  between  the  parties  before  the  court  the  ap- 
pointment was  doubtless  valid.  It  was  not  necessary,  we 
think,  to  its  validity  that  Snow,  the  plaintiff  in  the  case  at 
bar,  should  be  made  a  party.  He  was  a  mere  lien-holder. 
Had  he  been  in  possession  of  the  property  it  would  doubt- 
less have  been  necessary  to  make  him  a  party,  because  the 
very  object  of  the  appointment  would  have  been  to  deprive 
bim  of  possession.  But  in  this  case  the  object  of  the  ap- 
pointment was  to  deprive  the  company  of  possession.  The 
rights  of  Snow  were  not  affected.  A  receiver's  possession  is 
subject  to  all  valid  and  existing  liens  upon  the  property  at 
the  time  of  his  appointment.  The  receiver  might  have  pro- 
ceeded to  sell  the  property  without  Snow's  being  made  a  party, 
but  in  such  case,  we  think,  he  could  have  sold  only  subject 
to  Snow's  lien.  That  a  lien  can  not  be  divested  by  any  ja- 
Vol.  126.— 21 
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dicial  proceeding  to  which  the  lien-holder  is  not  a  party  is 
well  settled/'     • 

In  this  case  the  appellants  acquired  liens  on  the  property 
in  dispute  by  placing  their  executions  in  the  hands  of  the 
sheriff  of  La  Porte  county  before  the  appointment  of  the 
receiver.  The  appointment  of  such  receiver  did  not  divest 
such  liens^  nor  did  any  order  of  the  courts  nor  the  sale  by 
the  receiver,  divest  them,  for  the  reason  that  the  court  had 
not  acquired  jurisdiction  over  the  parties  holding  the  liens. 
It  is  true  that  during  the  time  the  property  was  in  the  hands 
of  the  receiver  the  right  to  enforce  the  liens  was  suspended, 
for  the  reason  that  the  property  was  in  the  hands  of  and 
subject  to  the  control  of  the  court ;  but  the  same  would  be 
true  of  a  judgment  lien  against  lands  in  the  hands  of  a  re- 
ceiver. 

No  valid  reason  is  given,  and  we  know  of  none,  why  soch 
liens  might  not  be  enforced  after  the  property  had  passed 
from  the  control  of  the  court  and  had  ceased  to  be  in  the 
custody  of  the  law.  In  our  opinion  the  appellants  had  the 
legal  right  to  levy  upon  and  sell  the  property  in  controversy 
after  the  same  passed  from  the  hands  of  the  receiver  and 
into  the  hands  of  the  appellees. 

It  is  claimed  by  the  appellees  that  the  conclusion  here 
reached  is  in  conflict  with  the  case  of  Walling  v.  Miller^  108 
N.  Y.  173,  but  we  are  not  of  that  opinion.  The  only  ques- 
tion decided  in  that  case  which  can  have  any  application  to 
the  case  at  bar  is,  that  a  sale  of  property  upon  execution, 
while  the  property  sold  is  in  the  bands  of  a  receiver,  is  void. 
No  such  question  is  involved  in  this  case. 

As  to  whether  the  liens  of  the  appellants  could  have  been 
divested  by  making  them  parties  to  the  proceeding  in  which 
the  receiver  was  appointed  we  need  not  decide,  as  nothing 
of  the  kind  was  attempted.  What  we  do  decide  is,  that 
their  liens  could  not  be  affected  by  a  proceeding  to  which 
they  were  not  parties,  and  of  which  they  had  no  notice  and 
no  opportunity  of  being  heard. 
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In  our  opinion  the  court  erred  in  its  conclusion  of  law 
upon  the  facts  as  stated  in  the  special  finding. 

Judgment  reversed^  with  directions  to  the  circuit  court 
to  restate  its  conclusions  of  law  in  accordance  with  this 
opinion^  and  to  render  judgment  accordingly. 

Filed  Oct.  10, 1890. 
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HsaiJGBNCB. — Action  for  Personal  Injuries  and  Injury  to  Prcperdy. — BiU  nf  125   323 

AifiMars. — Gm  nxA,  ht  Required. — In  an  action  for  damages  for  per*  -    —  \ 

Bonal  injuries  and  injury  to  the  plaintiff's  team  occasioned  by  the  neg^         nog 
ligence  of  the  defendant,  a  general  motion  applicable  to  the  personal 
injuiy  and  to  the  property  alleged  to  have  been  damaged,  to  require 
the  plaintiff  to  make  his  complaint  more  specific  by  filing  a  bill  of  par- 
ticulars was  properly  overruled. 

8AM1S. — QmijMnL — Denial  by  Ptainiiff  of  Oonirtbulory  NegUyence, — Oenend 
Denial  only  Profper  AnKwer, — In  such  action  the  plaintiff  having  averred 
that  the  injury  occurred  through  the  negligence  of  the  defendant,  with- 
out any  fault  on  his  part,  the  only  appropriate  answer  was  a  denial. 
The  defendant  could  not  confess  and  avoid.  Hence,  it  was  not  error 
to  sustain  plaintiff's  motion  to  reject  an  answer  following  the  general 
denial,  which  alleged  that  the  plaintiff  was  guilty  of  contributory  n^g* 
ligence. 

Bill  of  £xception8.— l>ai«  of  Preaenlation.^Mud  be  Slated  in  the  BiU. — 
Where  the  date  of  the  presentation  of  the  bill  of  exceptions,  as  stated  in 
the  body  of  the  bill,  indicates  that  it  was  not  presented  until  after  the 
time  limited  had  expired,  the  bill  is  not  properly  in  the  record,  al- 
though following  the  proper  authentication  and  signature  of  the  judge 
there  is  a  personal  statement  signed  by  the  judge  showing  that  the  bill 
liad  been  presented  within  the  proper  time.  The  statute  is  imperativei, 
and  the  date  of  presentation  must  be  stated  in  the  bill  of  exceptions. 

From  the  Marshall  Circait  Ck>urt. 

A.  C.  Oapron,  for  appellant. 

•71  D.  McLaren  and  E.  C  Mariindale,  for  appellee. 
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Mitchell,  J. — Fields  sued  the  city  of  Plymouth  to  re- 
cover damages,  and  charged  in  liis  complaint  that  the  city  had 
permitted  a  person  engaged  in  moving  buildings  to  obstruct 
one  of  the  streets  by  planting  a  capstan  in  the  street  and 
leaving  it  over  night  without  guards,  lights,  or  other  means 
to  warn  persons  lawfully  using  the  street  of  the  obstruction. 

It  is  averred  that  the  plaintiff,  while  driving  his  team  and 
omnibus  along  the  street  in  the  night,  ran  upon  and  against 
the  capstan,  thereby  overturning  and  breaking  his  omnibus 
and  harness,  and  bruising,  wounding,  and  injuring  one  of  bis 
horses,  besides  sustaining  severe  injury  to  his  person,  with- 
out any  fault  on  his  part,  to  his  damage  in  the  sum  of  one 
thousand  dollars. 

There  is  no  question  made  as  to  the  sufficiency  of  the  com- 
plaint. We  do  not  decide  anything  on  the  question  of  the 
liability  of  the  city  under  the  circumstances  disclosed  in  the 
complaint.     Elliott  Roads  and  Streets,  490. 

The  motion  to  require  the  plaintiff  to  make  his  complaint 
more  specific,  by  filing  a  bill  of  particulars,  was  properly 
overruled.  Possibly  a  bill  of  particulars  might  be  re* 
quired  in  a  case  involving  injury  to  personal  property  alone, 
but  in  an  action  for  injury  to  the  person,  or  for  a  mere  per- 
sonal tort,  such  a  thing  as  an  itemized  account,  or  bill  of 
particulars,  is  impossible,  as  well  as  unknown  in  practice. 
Lemmon  v.  Moore,  94  Ind.  40  ;  Kelley  v.  City  of  Madison,  43 
Wis.  638.  The  motion  was  general,  applicable  to  the  per- 
sonal injury  as  well  as  to  the  property  alleged  to  have  been 
damaged. 

The  second  paragraph  of  answer  was,  in  effect,  a  plea  set- 
ting up  facts  which,  if  true,  showed  that  the  plaintifi*  was 
guilty  of  contributory  negligence.  This  answer  having  fol- 
lowed a  general  denial,  the  court  committed  no  error  in  sus- 
taining the  plaintiff's  motion  to  reject  it.  In  actions  like 
the  present,  the  burden  is  upon  the  plaintiff  to  allege  and 
prove  that  he  was  without  fault  which  contributed  to  the  in- 
jury.    The  plaintiff  having  averred  that  the  injury  occarred 
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through  the  negligence  of  the  defendant^  witbont  any  fault 
on  his  part,  the  only  appropriate  answer  was  a  denial.  The 
defendant  could  not  confess  and  avoid.  In  actions  sound- 
ing in  tort;  where  the  defendant  seeks  to  show  that  the  plain- 
tiff waived  some  right  to  which  he  would  otherwise  have 
been  entitled,  or  that  he  released  the  defendant  from  the  per- 
formance of  «ome  duty  which  would  otherwise  have  been  in- 
cumbent upon  him,  by  purposely  taking  the  risk  on  himself, 
an  affirmative  answer  setting  up  the  waiver,  or  the  assump- 
tion of  the  risk,  may  be  proper.  The  answer  in  the  present 
case  was  not  of  that  character. 

The  bill  of  exceptions,  purporting  to  contain  the  evidence, 
is  not  properly  in  the  record.  The  date  of  the  presentation 
of  the  bill  of  exceptions,  as  stated  in  the  body  of  the  bill, 
indicates  that  it  was  not  presented  until  after  the  time  lim- 
ited had  expired.  It  is  true,  following  the  proper  authenti- 
cation and  signature  of  the  judge  there  is  a  personal  state- 
ment, or  memorandum,  signed  by  the  judge,  showing  that 
the  bill  had  been  presented  within  the  proper  time.  A  state- 
ment, or  memorandum,  on  or  anywhere  about  a  bill  of  ex- 
ceptions, which  is  not  a  part  of  the  bill  itself,  can  not  control 
a  statement  made  in  the  body  of  the  bill.  The  statute  is 
imperative,  and  this  court  has  frequently  decided  that  the 
date  of  the  presentation  shall  be  stated  in  the  bill  of  excep- 
tions. Ofion  V.  mden,  110  Ind.  131 ;  Rigler  v.  Bigler,  120 
Ind.  431 ;  BuchaH  v.  Burger^  116  Ind.  123. 

The  bill  of  exceptions  not  having  been  properly  authenti- 
cated by  the  judge,  we  can  not  consider  questions  arising 
apon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

FUed  Oct.  9, 1890. 
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No.  14,306. 

Hall  v.  Hedbick. 

112s    886 
i»  *J7         BAax»aasrr.— Right  of  Way.—DerivaHon  o/  TUU  To.— Need  not  he  Atemd.— 
l^  4ai  ComplainL — In  an  action  to  enjoin  the  defendant  from  obstructing  and 

125   326|  closing  up  a  right  of  waj,  which  the  plaintiff  claimed  over  and  across 

151    434|  ^iiQ  lands  of  the  defendant,  it  is  not  necessary  to  allege  in'  the  complaint 

166     sis  ^^®  particular  manner  in  which  the  plaintiff  derived  title  to  the  right 

**  of  way.    The  averment  in  the  complaint  that  he  is  the  owner  of  a  cer- 

tain tract  of  real  estate,  and  also  of  an  easement  and  right  of  waj 
across  the  land  of  the  defendant  (describing  it),  is  a  sufficient  allega- 
tion of  ownership  to  withstand  a  demurrer. 
Same. — Non- Revocable  Lieenae. — Barol  Evidence  to  EtlabliBL — AdrnMbUUg 
<^. — Under  the  allegations  of  a  complaint  averring  broadly  a  right  of 
way  over  and  across  the  lands  of  the  defendant,  it  is  competent  to  prove 
a  parol  non-revocable  license  to  pass  over  the  said  land. 
Sams. — New  Trial  as  of  Right. — An  action  to  enjoin   the  closing  up  of 
a  right  of  way,  and  for  damages,  is  not  an  action  to  recover  land,  and 
the  defeated  party  is  not  entitled  to  a  new  trial  as  a  matter  of  right 
Pbactice. — Ch'ow-ComplaitU.—Suetaining  Demurrer  to, —  When  Harmlem  Er- 
ror.— It  is  harmless  error  to  sustain  a  demurrer  to  a  cross-complaint 
when  all  the  averments  of  the  cross- complaint  can  be  proved  under  an 
answer  of  general  denial  on  file. 

From  the  Brown  Circuit  Court. 

W.  C  Duncan  and  N.  H.  Franklin^  for  appellant. 
iJ.  L.  Coffey y  for  appellee. 

Olds,  J. — This  was  an  action  brought  by  the  appellee 
against  the  appellant  to  enjoin  the  appellant  from  obstract- 
ing  and  closing  up  a  right  of  way  which  appellee  claimed 
over  and  across  the  lands  of  the  appellant,  and  for  damages. 
Issues  were  joined  and  a  trial  had,  resulting  in  a  finding  and 
judgment  for  appellee. 

Appellant  assigns  and  discusses  four  alleged  errors : 

First  The  overruling  of  appellant's  demurrer  to  the  com- 
plaint. 

Second.  Sustaining  appellee's  demurrer  to  the  first  para- 
graph of  appellant's  cross-complaint. 
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Uiird.  Overraling  appellant's  motion  for  a  new  trial  for 
cause. 

fourth.  Overraling  appellant's  motion  for  a  new  trial  as 
of  right. 

The  complaint  is  in  thiB  usual  form.  It  alleges  the  appel- 
lee's ownership  of  a  certain  tract  of  real  estate,  describing 
it,  with  the  appurtenances,  and  that  by  reason  thereof  he 
ought  to  have  had  and  still  of  right  ought  to  have,  and  that 
he  has  and  does  own  a  certain  way  from  the  said  real  estate, 
so  owned  by  him,  unto,  into,  through  and  over  a  certain  piece 
or  parcel  of  land  (describing  the  land),  unto  and  into  a  certain 
public  highway  near  the  western  boundary  of  said  tract  of 
land,  fully  describing  appellee's  right  to  the  use  of  the  same, 
and  averring  that  appellant  had  obstructed  the  same,  and 
alleging  that  said  way  is  appendant  and  appurtenant  to  the 
said  real  estate  of  the  appellee,  and  describing  the  location 
and  width  of  the  way.  The  prayer  asks  that  the  appellee's 
right  to  said  way  be  declared,  and  appellant  be  perpetually 
enjoined  from  closing  the  same  up  or  interfering  with  ap- 
pellee's free  use  of  the  same,  and  for  damages  sustained  by 
reason  of  the  obstruction. 

The  objection  made  to  the  complaint,  by  counsel  for  the 
appellant,  is  that  a  private  way  is  an  easement  in  land  which 
can  only  arise  in  certain  ways,  or  methods,  and  that  the  com- 
plaint must  allege  facts  showing  that  the  appellee  derived 
such  right  of  way  by  some  one  of  the  methods  in  which  such 
ways  may  be  created.  In  other  words,  it  is  contended  that 
the  complaint  is  bad  because  it  does  not  set  out  the  particular 
manner  in  which  the  appellee  derived  title  to  the*  right  of 
way  in  question,  and  to  establish  such  contention  counsel 
argue  ably  and  at  length  that  ways  of  this  character  can  only 
be  established  in  one  of  four  methods,  and,  hence,  it  is  con- 
tended that  the  complaint  must  allege  facts  showing  that  the 
appellee  derives  his  title  by  one  of  these  methods ;  that  it  is 
not  sufficient  to  allege  title  generally,  without  showing  the 
manner  in  which  it  is  derived.     Counsel  do  not  cite  us  to 
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any  authority  reqairing  sach   particularity  in   pleading  in 
this  class  of  cases,  and  we  know  of  no  rule  requiring  it. 

The  complaint  alleges  that  the  appellee  is  the  owner  of  a 
certain  tract  of  real  estate,  and  also  an  easement  and  right  of 
way  across  the  land  of  the  appellant  (describing  it),  and  this 
was  a  sufficient  allegation  of  ownership  to  withstand  a  de* 
murrer. 

The  appellant  answered  the  complaint  of  the  appellee  by 
general  denial.  He  also  filed  a  cross-complaint,  in  the  first 
paragraph  of  which  he  alleges  that  he  is  the  owner  in  fee 
sipiple,  and  in  possession  of  the  parcel  of  real  estate  (describ- 
ing it)  which  the  appellee  claimed  the  right  of  way  across, 
and  alleged  that  the  appellee  wrongfully,  and  without  right, 
asserted  title  to  and  an  interest  in  the  same  adverse  to  the 
appellant  in  this,  that  the  appellee  is  claiming,  by  his  com- 
plaint in  this  case,  an  easement  and  right  of  way  in  and  over 
said  real  estate  of  the  length  of  250  yards,  and  of  the  width 
of  20  feet ;  that  appellee's  claim  was  without  right,  and  cast 
a  cloud  upon  appellant's  title,  to  his  damage  of  $250.  Prayer 
for  judgment  for  (250  damages,  and  for  a  decree  quieting 
appellant's  title. 

To  this  paragraph  of  cross-complaint  appellee  demurred^ 
and  the  court  sustained  the  demurrer,  and  appellant  ex- 
cepted. 

It  is  not  necessary  to  determine  whether  or  not  in  the  rul- 
ing on  this  demurrer  the  court  erred,  for  if  it  was  an  error 
it  was  a  harmless  one. 

It  will  be  seen  that  the  only  title  to  or  interest  in  the  real 
estate  alleged  in  the  cross^complaint  to  be  owned  by  the  ap- 
pellant which  the  appellee  claims  in  his  complaint,  is  a  right 
of  way  across  the  same,  and  the  only  claim  it  is  alleged  in 
the  cross-complaint  that  appellee  is  making  to  the  land,  is 
the  claim  he  is  making  in  his  complaint  of  a  right  of  way 
across  the  same.  So  that  the  issue  sought  to  be  joined  by 
the  cross-complaint  was  the  identical  issue  formed  oo  the 
complaint. 
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The  only  claim  appellee  makes  is  that  he  owns  a  right  of 
way  across  the  appellant's  land^  and  that  right  is  denied  hj 
the  appellant  in  his  answer.  The  only  averments  in  the  cross- 
complaint  are  that  appellant  is  the  owner  of  the  tract  of  land 
in  fee  simple,  and  that  appellee  is  claiming  by  his  complaint 
that  he  owns  a  right  of  way  across  it,  and  that  right  is  de* 
nied.     The  only  controversy  is  over  the  right  of  way. 

Under  the  issue  joined  by  appellant's  denial  to  the  com- 
plaint the  same  evidence  could  be  introduced  as  under  the 
issue  joined  on  the  cross-complaint,  and  the  rights  of  the 
parties  as  completely  investigated  and  determined  as  under 
an  issue  joined  on  the  cross-complaint.  As  the  cause  pro- 
ceeded to  trial  and  final  judgment  on  the  issue  joined  on  the 
complaint,  the  appellant  is  not  harmed  by  the  ruling.  He 
had  the  right  and  an  opportunity  of  introducing  all  the  evi- 
dence under  the  issue  joined  that  he  could  have  introduced 
under  his  cross-complaint.  The  ruling,  if  erroneous,  cer- 
tainly did  no  harm  to  the  appellant,  and  this  court  will  not 
reverse  a  case  where  the  error  was  harmless.  BuU  v.  BuU^ 
118  Ind.  31 ;  Luntz  v.  OrevCy  102  Ind.  173. 

The  next  alleged  error  is  the  ruling  of  the  court  on  the 
motion  for  a  new  trial  for  cause. 

It  is  first  contended  that  the  finding  of  the  court  is  not 
sustained  by  the  evidence,  for  the  reason  that  the  evidence 
does  not  establish  a  right  of  way  of  the  kind  claimed  in  the 
complaint. 

We  have  examined  the  evidence,  and  find  there  is  some 
evidence  tending  to  support  the  finding,  and  this  court  will 
not  weigh  the  evidence. 

It  is  further  contended  that  the  court  erred  in  admitting 
the  testimony  of  certain  witnesses  to  prove  a  parol  non-re- 
vocable license  to  pass  over  defendant's  land.  We  do  not 
think  there  was  any  error  in  admittingthis  testimony.  The 
allegations  in  the  complaint  were  broad  enough  to  admit  of 
such  proof,  and  the  court  committed  no  error  in  overruling 
the  motion. 


330  SUPREME  CJOURT  OF  INDIANA, 

Woodward  eiaLv,  Semans  ei  aL 

Lastly,  it  is  contended  that  appellant  was  entitled  to  a 
new  trial  as  a  matter  of  right  under  the  statute ;  but  this 
court  has  decided  the  question  adversely  to  the  contention 
of  the  appellant.  Larrimore  v.  WilliamSy  30  Ind.  18.  In 
that  case  it  is  held,  and  we  think  properly,  that  such  a  suit 
is  not  an  action  to  recover  land,  but  to  recover  damages  for 
obstructing  an  alleged  easement,  and  we  may  add  in  this 
case,  injunctive  relief  is  asked  against  the  future  obstmo- 
tion  of  the  same. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Oct  9, 1890. 


No.  14,508. 
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154  554  Oonstitvles. — The  defendants  were  dealers  in  grain,  cond acting  a  ware- 

~       o^'  hoase  and  a  flouring -mill.    The  plaintifis  agreed  to  furnish  wheat  to 

,171     U59  the  defendants,  for  which  the  defendants  were  to  deliver  to  them,  on  re- 

quest,  a  designated  number  of  pounds  of  flour  and  bran  for  each  boshd 
of  wheat  delivered.  The  flour  and  bran  were  to  remain  in  the  posses- 
sion of  the  defendants,  subject  to  deliverv  upon  the  demand  of  the 
plaintifis.  Before  the  delivery  of  all  the  flour  and  bran  to  the  plain- 
tifis  the  mill  and  warehouse  of  the  defendants  were  burned  and  the 
flour  and  bran  destroyed,  the  fire  not  being  caused  by  any  negligenoe  or 
wrong  of  the  defendants. 
Heidf  that  the  agreement  between  the  parties  did  not  constitute  a  bail- 
ment, but  a  contract  of  sale.  The  plaintiffs  were  entitled  to  a  desi^ 
nated  quantity  of  flour  and  bran  for  each  bushel  of  wheat  deliTered  by 
them,  but  they  were  not  entitled  to  the  flour  and  bran  produced  from 
the  particular  wheat  delivered  by  them  to  the  defendants. 

From  the  Madison  Circuit  Court. 

if.  8.  Robinson  and  /.  W.  Loved,  for  appellants. 
C/.  L.  Henry  and  H.  C.  Ryan,  for  appellees. 
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Elliott,  J. — ^The  appellants  were  dealers  in  grain,  con- 
ducting a  warehouse  and  a  flouring-mill  at  the  town 'of  Lapel. 
The  appellees  agreed  to  furnish  wheat  to  the  appellants,  for 
which  the  appellants  were  to  deliver  to  them,  on  request,  a 
designated  number  of  pounds  of  flour  and  bran  for  each  bushel 
of  wheat  delivered.  The  flour  and  bran  were  to  remain  in 
the  possession  of  the  appellants,  subject  to  delivery  upon  the 
demand  of  the  appellees.  Before  the  delivery  of  all  of  the 
flour  and  bran  to  the  appellees  the  mill  and  warehouse  of 
the  appellants  were  burned  and. the  flour  and  bran  destroyed. 
The  fire  was  not  caused  by  any  negligence  or  wrong  of  the 
appellants. 

It  is  the  law  of  this  jurisdiction,  as  well  as  of  many 
others,  that  where  a  warehouseman  receives  grain  on  deposit 
fo{  the  owner,  to  be  mingled  with  other  grain  in  a  common 
receptacle  from  which  sales  are  made,  the  warehouseman 
keeping  constantly  on  hand  grain  of  like  kind  and  quality 
for  the  depositor,  and  ready  for  delivery  to  him  on  call,  the 
contract  is  one  of  bailment  and  not  of  sale.  Rice  v.  NixoUj 
97  Ind.  97  (49  Am.  Kep.  430,  and  authorities  cited) ;  BoUen- 
berg  v.  Nixon,  97  Ind.  106 ;  Schindler  v.  Westover,  99  Ind. 
395 ;  Lyon  v.  Lenon,  106  Ind.  567  (570)  ;  Preston  v.  Wither- 
spoony  109  Ind.  457;  Momingstar  v.  Ounningham,  110  Ind. 
328  (336).  But  the  case  before  us  does  not  fall  within  the 
rule  which  the  cases  cited  assert ;  on  the  contrary,  it  falls 
within  an  entirely  different  rule.  There  is  here  no  agree- 
ment to  restore  to  the  original  owner  the  identical  property 
nor  to  restore  to  him  property  of  like  quality,  nor  is  there 
any  agreement  to  restore  to  him  the  product  of  the  prop- 
erty. The  agreement  is  to  yield  property  in  exchange  for 
profferty,  and  this  is  essentially  a  contract  of  sale.  The  ap- 
pellees were  entitled  to  a  designated  quantity  of  flour  and 
bran  for  each  bushel  of  wheat  delivered  by  them,  but  they 
were  not  entitled  to  the  flour  and  bran  produced  from  the 
particular  wheat  delivered  by  them  to  the  appellants.  There 
was,  therefore,  no  undertaking  to  restore  the  wheat  either  in 
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its  original  form  or  in  an  altered  form.  In  Bretz  v.  Diddf 
117  Pa.  St.  589  (2  Am.  St.  R.  706),  the  court  said :  "  The 
fundamental  distinction  between  a  bailment  and  a  sale  is, 
that  in  the  former  the  subject  of  the  contract,  although  io 
an  altered  form^  is  to  be  restored  to  the  owner ;  whilst  in  the 
latter  there  is  no  obligation  to  return  the  specific  article; 
the  party  receiving  it  is  at  liberty  to  return  some  other  thing 
of  equal  value  in  place  of  it.''  Our  own  decisions  assert  a 
similar  doctrine,  and  by  some  of  them  it  has  been  applied 
to  cases  very  like  the  present.  Ewing  v.  Frenchy  1  Blackf. 
353;  Carlisle  v.  WaUace,  12  Ind.  252  (74  Am.  Dec.  207); 
Lyon  V.  Lenon^  supra.  The  decisions  of  other  courts  are  in 
full  agreement  with  our  own.  Norton  v.  Woodruff j  2  N.  T. 
153;  Austin  v.  Seligman,  21  Blatch.  506;  South  Australian 
Ins.  Co.  V.  Randell,  L.  R.  3  P.  C.  100  (108) ;  Jones  v.  Kea^, 
49  Mich.  9. 

Judgment  affirmed. 
FUed  Oct.  9, 1890. 


Buchanan  et  ai^.  v.  Millioan. 

Afpbai*  Bond.— <^rety. — App<nntment  of  hy  Otmrt'-SuhMiaicn  €f  JMIm 
by  PoHiu. — Effect  cf, — Where  the  coort  designated  the  surety  on  an  ap- 
peal hond,  and  the  person  so  designated  refused  to  serve,  and  hy  agree- 
ment of  the  parties  interested  a  different  surety  signed  the  appeal  bood, 
the  appeal  being  perfected  in  all  other  respects,  according  to  the  re- 
quirements of  the  statute  regulating  appeals  taken  in  term,  the  obligon 
on  the  bond  can  not  avail  themselves  of  the  objection  that  the  bon)  wis 
not  signed  by  the  surety  approved  by  the  court. 

Same. — SuiMltUed  Surely. — Liabiliiy  of,— The  appellant  having  been  sob- 
stituted,  by  mutual  agreement  of  the  parties,  as  surety,  and  the  bond 
having  performed  the  purpose  of  securing  the  stay  of  proceediogs,  it 
can  not  be  said  that  there  was  no  consideration  for  the  undertaking  of 
the  surety.  When  the  surety  signed  the  bond  in  pursuance  of  the  agree- 
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ment  of  the  parties  to  the  suit,  he  occupied  precisely  the  position  he 
would  hare  occupied  had  he  been  named  in  the  order  of  the  court 
JuDOMSNT. — Affimumee  of  by  SupresM  Court — Certified  Copy  qf  Opinion, — 
FiHng  of, — FreewnpUon  a$  to. — Where  the  judgment  appealed  from  was 
affirmed  at  the  May  term,  1876,  of  the  Supreme  Court,  it  will  be  pre- 
sumed, after  this  lapse  of  time,  that  a  certified  copy  of  the  opinion  of 
the  court,  affirming  the  judgment,  has  been  filed  in  the  office  of  the 
clerk  of  the  court  from  which  the  appeal  was  prosecuted. 

From  the  Huntington  Circuit  Court. 

W.  H.  Trammel,  C.  B.  8tuaH,  T.  A.  8tuaH  and  W.  V. 
Stuarty  for  appellants. 

Mitchell,  J. — It  is  shown  by  the  complaint  that  Lamb- 
din  P.  Milligan  recovered  a  judgment  in  the  Huntington 
Circuit  Court  against  the  Toledo,  Wabash  and  Western  Bail- 
way  Company  in  1874.  The  railway  company  prayed  an 
appeal  to  this  court,  the  court  below  fixing  the  amount  of 
the  bond  and  the  time  within  which  it  was  to  be  filed,  and 
also  designating  the  surety  therein.  It  is  averred  that  the  per- 
son designated  and  approved  by  the  court  refused  to  sign  the 
bond,  and  that  thereupon,  by  the  mutual  agreement  of  the 
judgment  plaintiff  and  the  railway  company,  the  appellant 
Buchanan  was  substituted  as  surety  in  order  to  save  the  rail- 
way company  the  trouble  of  procuring  a  supersedeas.  The 
bond  was  filed  within  the  time  fixed  by  the  court,  the  appeal 
perfected  and  proceedings  on  the  judgment  stayed  until  in 
the  year  1876,  when  the  judgment  wasaffirmed. 

This  is  a  suit  upon  the  bond,  alleging  as  a  breach  the  fail- 
ure of  the  railway  company  to  prosecute  the  appeal  with  ef- 
fect, and  to  pay  the  judgment  affirmed. 

The  facts  stated  in  the  complaint  show  that  the  appeal  was 
perfected  in  all  respects  according  to  the  requirements  of 
the  statute  regulating  appeals  taken  in  term,  except  that  by 
agreement  of  the  parties  interested  a  different  surety  signed 
the  appeal  bond.  It  is  settled  by  the  decisions  that  an  ap- 
peal bond  is  required  for  the  benefit  of  the  appellee,  and  that 
the  court,  in  fixing  the  amount  of  the  bond  and  approving 
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the  sureties,  acts  merely  as  an  arbiter  for  the  purpose  of  ae- 
curing  a  sufficient  bond.  If  the  parties  mutually  agree  upon 
a  surety  different  from  that  designated  and  approved  by  the 
court,  the  bond  is  as  effectual  to  stay  proceedings  as  if  it  had 
been  signed  by  the  surety  approved  by  the  court.  Accord- 
ingly, it  has  been  more  than  once  held  that  where  an  appeal 
was  taken  in  term,  the  penalty  of  the  bond  fixed  by  the 
court,  the  security  to  be  given  named  and  approved,  the 
time  for  filing  the  bond  specified,  and  a  bond  corresponding 
with  that  ordered  and  approved  by  the  court  filed,  with  a 
different  surety,  the  obligors  in  the  bond  could  not  avail 
themselves  of  the  objection  that  the  bond  was  not  signed  by 
the  surety  approved  by  .the  court,  after  the  transcript  had 
been  sent  up  and  the  execution  stayed  in  all  respects  as  if 
the  bond  had  been  regular.  Jofiea  v.  Dronebergery  23  Ind. 
74 ;  Smock  v.  HarrUorij  74  Ind.  348 ;  Ham  v.  Oreve,  41  Ind. 
531. 

The  appellant  having  been  substituted  by  mutual  agree- 
ment of  the  parties  as  surety,  and  the  bond  having  per- 
formed the  purpose  of  securing  the  stay  of  proceedings,  it  is 
no  answer  now  to  say  that  there  was  no  consideration  for  the 
undertaking  of  the  surety.  The  bond  not  only  secured  to 
the  principal  the  advantages  contemplated,  but  having  been 
accepted  by  agreement  with  the  appellee,  it  was  as  effectual 
to  stay  proceedings  as  if  it  had  been  signed  by  the  surety 
designated  and  approved  by  the  court. 

When  Buchanan  signed  the  bond  in  pursuance  of  the 
agreement  of  the  parties  to  the  suit,  he  occupied  precisely 
the  position  he  would  have  occupied  in  case  he  had  been 
named  in  the  order  of  the  court. 

It  is  averred  that  the  judgment  appealed  from  was  affirmed 
at  the  May  term,  1876.  It  will  be  presumed,  after  this  lapse 
of  time,  that  a  certified  copy  of  the  opinion  of  the  court  a^ 
firming  the  judgment  has  been  filed  in  the  office  of  the  clerk 
of  the  court  from  which  the  appeal  was  prosecuted. 

It  follows  from  what  has  already  been  said  that  the  facts 
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fonnd  by  the  coart  were  sufficient  to  support  the  conclusions 
of  law.     There  is  evidence  tending  to  sustain  the  finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct  10, 1890. 


No.  14,489. 

Meteb  et  al.  V.  The  State,  ex  bel.  Day. 

Bahaoad. — AppropriaHon  of  Land  for  Right  of  Way, — JvdgmaU  for  Dam^ 
ages. — Ihyment  of  to  Clerk, — Appeal, — Liability  of  Clerk  to  Relator, — Suit  on 
Offieial  Bond, — ^A  railway  company  instituted  proceedings  to  appropri- 
ate certain  real  estate  of  the  relator.    The  amount  of  damages  assessed 
by  the  appraisers  was  paid  by  the  company  to  the  clerk  of  the  circuit 
court.   The  relator,  being  dissatisfied  with  the  amount  of  the  assessment^ 
instituted  suit  against  the  company  and  recovered  judgment  for  a  larger 
sam.    From  this  judgment  the  company  perfected  its  appeal  to  the 
Supreme  Court,  which  appeal  was  still  pending  when  the  present  action 
was  instituted,  tried  and  determined.    After  the  rendition  of  said  judg- 
ment the  company  paid  to  the  clerk  of  the  circuit  court  the  excess  of 
the  judgment  over  the  original  assessment,  and  entered  upon  and  took 
possession  of  the  real  estate  appropriated  and  built  its  railroad  thereon, 
and  continued  to  occupy  the  same  to  the  exclusion  of  the  relator. 
Heldy  that  the  relator  was  entitled,  on  proper  demand,  to  the  money  so 
paid  by  the  company  to  the  clerk  of  the  court,  and  upon  his  refusal  to 
pay  it  could  maintain  an  action  against  the  clerk  and  the  sureties  on 
his  oflBcial  bond  for  its  recovery. 
Hddy  also,  that  the  fact  that  the  railway  company  notified  the  clerk  not 
to  pay  over  the  money  to  the  relator,  did  not  constitute  a  defence  to 
the  action. 
Practics. — Amendment  (f  Complaint  b^ore  Condunon  of  TriaL — JVopruty 
^.— It  was  proper  for  the  court  to  permit  the  plaintiff,  in  an  action 
r      against  a  clerk  and  the  sureties  on  his  official  bond,  the  cause  having 
been  commenced  in  his  name,  and  having  progressed  to  issue  and  trial  in 
his  name,  to  amend  his  complaint  before  the  conclusion  of  the  trial,  so 
:     as  to  make  the  State  of  Indiana,  on  his  relation,  the  plaintiff.    The 
f     amendment  did  not  change  the  nature  of  the  cause  of  action.    If  the 
I     defendants  were  injured  thereby,  it  was  incumbent  upon  them  to  show 
wherein  they  were  prejudiced. 

From  the  Floyd  Circuit  Court. 


161     54 
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A.  Dowling,  for  appellants. 

G  L.  Jewett  and  H.  E,  Jewett,  for  appellee. 

Berkshire,  C.  J. — ^This  was  an  action  instituted  on  the 
official  bond  of  the  appellant  Meyer,  as  clerk  of  the  circait 
court  of  Floyd  county ;  his  co-appellants  being  sureties  on 
the  said  bond. 

The  complaint  was  demurred  to,  the  demurrer  overruled, 
and  an  exception  reserved. 

An  answer  was  filed,  in  two  paragraphs,  the  first  of  whicli 
was  a  denial.  The  second  paragraph  was  demurred  to,  the 
demurrer  sustained,  and  an  exception  saved. 

The  cause  was  thereafter  submitted  to  the  court,  which 
resulted  in  a  special  finding  for  the  appellee. 

The  appellants  excepted  to  the  court^s  conclusions  of  law, 
and  filed  their  motion  for  a  new  trial,  which  the  court  over- 
ruled and  they  saved  an  exception,  and  thereupon  the  court 
rendered  judgment  for  the  appellee. 

The  cause  was  originally  commenced  in  the  name  of 
Ezekiel  R.  Day,  as  plaintiff,  and  progressed  to  issue  and 
trial  in  his  name  as  plaintiff.  Afterwards,  and  before  the 
final  conclusion  of  the  trial,  the  complaint,  upon  the  motion 
of  Day^s  attorneys,  was  so  amended  as  to  make  the  State  of 
Indiana,  on  the  relation  of  Ezekiel  R.  Day,  the  plaintiff. 

The  motion  to  amend  was  sustained,  and  the  amendment 
made  over  the  objection  of  the  appellants,  and  an  exception 
reserved  bv  them. 

The  several  errors  assigned  are  :  (1).  Overruling  the  de- 
murrer to  the  complaint.  (2).  Sustaining  the  demurrer  to 
the  second  paragraph  of  answer.  (3).  The  court  erred  in 
its  conclusions  of  law.  (4).  In  sustaining  the  motion  of  the 
plaintiffs  to  amend  the  complaint.  (6).  In  overruh'ng  the 
motion  for  a  new  trial. 

The  motion  for  a  new  trial  assigns  but  two  reasons :  L 
The  finding  of  the  court  is  not  sustained  by  sufficient  evi- 
dence.    2.    It  is  contrary  to  law. 
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The  complaint  was  techDically  bad  until  the  amendment 
complained  of  was  made^  but  the  amendment  cured  the 
infirmity.  The  amendment  worked  no  substantial  harm  to 
the  appellants ;  it  did  not  change  the  nature  of  the  cause  of 
action ;  apparently  the  appellants  were  as  well  prepared  to 
present  any  defence  going  to  the  merits  of  the  action  after 
as  before  the  amendment,  and  if  not  so  prepared  it  was  in- 
cumbent upon  them  to  show  wherein  they  would  be  prej- 
adioed.  The  amendment  was  in  furtherance  of  justice,  and 
was  within  the  letter  as  well  as  the  spirit  of  the  statute. 
Section  396,  B.  S.  1881. 

The  ruling  of  the  court  is  not  assigned  as  a  reason  for  a 
new  trial,  and  it  may  be  that  the  record  does  not  properly 
present  the  question  which  the  ruling  involves,  but  we  have 
not  stopped  to  consider  the  question  of  practice.  See  sec- 
tion 559,  B.  S.  1881 ;  Mcmnix  v.  SUUe,  ex  rel,  115  Ind.  245 ; 
Morgan  v.  HyaU^  62  Ind.  560. 

The  ruling  of  the  court  in  overruling  the  motion  for  a 
new  trial  involves  no  question  that  does  not  arise  upon  the 
second  and  third  errors  assigned — the  sustaining  of  the  de- 
mnrrer  to  the  second  paragraph  of  answer,  and  the  conclu- 
sions of  law.  The  second  and  third  assigned  errors  raise 
substantially  the  same  question. 

At  this  point  it  is  proper  to  give  a  short  history  of  a 
former  proceeding  leading  up  to  the  present  action,  together 
with  some  of  the  attendant  circumstances. 

In  the  spring  of  1887,  the  New  Albany  and  Eastern  Bail- 
way  Company  instituted  a  proceeding  under  section  3907,  B. 
S.  1881,  to  appropriate  certain  real  estate  owned  and  held 
by  the  relator  of  the  appellee,  and  such  proceedings  were 
had  that  the  appraisers  appointed  to  assess  the  damages 
caused  by  such  contemplated  appropriation  filed  their  as- 
sessments, in  writing,  with  the  clerk  of  the  Floyd  Circuit 
Court,  amounting  to  the  sum  of  $3,110,  and  immediately 
thereafter  the  said  sum  was  paid  by  the  said  railway  com* 
Vol.  125.— 22 
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pany  to  the  appellant  Meyer^  as  the  clerk  of  said  court,  for 
the  use  of  the  relator^  and  has  ever  since  been  retained  by 
him.  The  relator  not  being  satisfied  with  said  assessments 
filed  his  exceptions  thereto  and  appealed  therefrom  to  the 
circuit  court.  Afterwards^  upon  the  trial  of  the  issues 
raised  by  said  exceptions,  the  damages  occasioned  by  said 
appropriation  were  found  to  be  in  the  sum  of  |5,1 28.43,  and 
judgment  was  entered  accordingly.  Thereafter  and  at  the 
same  term  of  the  court,  the  railway  company  perfected  its 
appeal  to  this  court,  which  appeal  was  still  pending  when 
the  present  action  was  instituted,  tried  and  determined. 

Soon  after  the  rendition  of  said  judgment  the  said  railway 
company  paid  to  the  appellant  Meyer,  as  clerk  of  said  court, 
on  account  of  said  judgment,  the  sum  of  $2,018.43,  the  dif- 
ference between  the  amount  that  had  theretofore  been  paid 
to  him  and  the  sum  for  which  said  judgment  had  been  ren- 
dered. That  immediately  after  the  payment  of  said  $3,110 
to  the  said  clerk,  the  said  railway  company  entered  upon  and 
took  possession  of  the  real  estate  appropriated  by  said  pro- 
ceedings, and  built  its  i*ailroad  thereon,  and  continues  to  oo» 
cupy  the  same  to  the  exclusion  of  the  relator.  That  before  the 
commencement  of  this  action,  and  after  said  sum  of  $5,1 23.43 
had  been  paid  to  the  appellant  Meyer,  the  relator  made  a 
proper  demand  of  him  as  such  clerk  for  payment  of  said 
sum  of  money,  which  request  was  refused. 

The  contention  of  the  appellants  is  that  their  appeal  to  this 
court  stayed  all  proceedings,  of  whatever  character,  depend- 
ing on  said  judgment,  and  hence  the  relator  was  not  enti- 
tled to  said  sum  of  money  until  after  an  affirmance  of  said 
judgment  by  this  court.  There  is  nothing  in  this  conten- 
tion. 

The  only  effect,  as  has  often  been  decided  by  this  conrt^ 
of  an  appeal  from  a  final  judgment  of  the  circuit  court,  is 
to  stay  execution  on  the  judgment.  In  other  respects  the 
judgment  continues  to  be  binding  upon  the  parties  to  it  dor- 
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ing  the  pendency  of  the  appeal*  Walker  y.  HdleTy  73  Ind. 
46 ;  HayeB  v.  Hayes,  75  Ind.  396 ;  Burton  v.  Burton,  28 
Ind.  342 ;  Randies  v.  Bandies,  67  Ind.  434. 

If  the  appellants  had  any  remedy  it  was  by  a  proper  ap- 
plication for  a  stay  of  proceedings  until  the  appeal  in  the 
former  action  was  disposed  of.  Walker  y.  Heller,  supra.  But 
snch  an  application  inyokes  the  equity  powers  of  the  court, 
and  must  rest  upon  equitable  considerations.  But  we  can 
not  understand  how  it  became  material  to  the  appellant 
Meyer  whether  the  judgment  in  the  former  action  was  re- 
versed or  affirmed  by  this  court;  it  would  affect  him  in  no 
way.  He  was  a  mere  officer  of  the  court ;  the  money  came 
to  him  in  his  official  capacity,  and  it  became  his  duty  to  ap- 
ply it  to  the  purposes  for  which  he  received  it.  It  was  paid 
to  him  on  account  of  and  in  satisfaction  of  the  judgment. 
The  judgment  belonged  to  the  relator,  and  hence  it  became 
the  duty  of  the  clerk  to  pay  the  money  to  him  ou  demand. 

The  railway  company  could  not  at  the  same  time  blow  hot 
and  cold.  It  could  not  obtain  the  benefits  that  a  payment 
of  the  judgment  would  bring  to  it  and  at  the  same  time  say 
that  there  was  no  payment. 

After  payment  of  the  $3,110  into  court  the  railway  com- 
pany, as  we  haye  seen,  went  into  the  possession  of  the  real 
estate^  constructed  its  railroad  upon  it,  and  still  retains  the 
possession  to  the  exclusion  of  the  relator. 

The  purpose  of  the  payment  readily  appears,  for  it  was 
voluntary.  The  appeal  bond  stayed  execution.  The  object 
was  to  avoid  an  action  on  the  part  of  the  relator  for  the  re- 
covery of  possession  of  the  real  estate.  After  payment  the 
relator  could  not  have  successfully  prosecuted  his  action,  but 
pending  payment  he  could  haye  done  so.  Lake  Erie,  etc., 
R.  W.  Co.  V.  Einsetf,  87  Ind.  514;  Terre  Haute,  etc.,  R.  R. 
Co.  V.  Orawford,  100  Ind.  550. 

But  it  is  contended  that  a  distinction  is  to  be  taken  be- 
tween the  first  cited  case  and  the  one  at  bar,  in  this,  that  in 
that  case  the  appeal  was  not  perfected,  while  in  the  case  nn- 
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der  consideration  the  appeal  was  perfected  and  a  bond  filed. 
If  the  distinction  was  well  drawn  it  would  not  help  the  ap- 
pellants, for  the  ^^  paragraph  of  answer  was  pleaded  in  bar  of 
the  action/'  and  at  most  the  facts  stated  could  only  have  a 
tendency  to  show  that  the  action  was  prematurely  brought. 
Bui  the  distinction  is  not  well  grounded.  It  is  true  that  in 
Lake  Erie,  etc.y  R.  W.  Oo.  v.  Kinseyy  supra,  the  appeal  had 
not  been  perfected,  but  the  court  made  no  point  specially  on 
that  account.  The  gist  of  the  decision  is  that  until  payment 
of  the  judgment  rendered  in  the  circuit  court,  the  railroad 
company  acquired  no  title  to  the  real  estate ;  that  the  pay- 
ment to  the  clerk  of  the  court  of  the  damages  assessed  by 
the  appraisers  only  conferred  a  license  upon  the  company  to 
take  possession  subject  to  further  litigation,  and  upon  failure 
to  pay  the  judgment  in  the  circuit  court  the  land-holder 
might  recover  the  possession.  The  court  in  that  case  further 
recognizes  the  rule  as  declared- in  Walker  v.  Heller,  supra,  and 
Hayes  v.  Hayes,  supra,  in  the  following  language :  '^  No  ef- 
fort was  made  to  stay  proceedings  in  this  case  until  the  va- 
lidity of  the  judgment  for  damages  could  be  tested  in  the 
higher  court.'' 

In  Terre  Haute,  etc.,  R.  R.  Oo.  v.  Crawford,  supra,  the 
court  said  :  ^'  Upon  the  foregoing  facts,  it  was  held  by  this 
court  in  the  case  last  cited  {Lake  Erie,  etc.,  R.  W.  Co.  v.  £m- 
sey,  supra),  that  the  owner  was  entitled  to  recover,  and,  fiir- 
ther,  that  the  payment  to  the  clerk  of  the  damages  awarded  by 
the  appraisers,  did  not  vest  the  title  to  the  land  appropriated 
in  the  railroad  company,  but  operated  only  to  give  it  a  license 
to  take  possession,subject  to  the  result  of  future  litigation,  and 
determinable  upon  its  failure  to  pay  the  compensation  found 
just  on  final  trial."  But  we  can  imagine  no  circumstances 
which  by  appeal  or  otherwise  would  justify  a  stay  of  pro- 
ceedings in  a  case  like  the  present.  The  fact  that  the  railway 
company  notified  the  clerk  not  to  pay  over  the  money 
amounted  to  nothing.     Any  judgment  debtor  having  paid 
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money  to  the  clerk  to  avoid  execution  might  give  the  same 
kind  of  notice.     We  find  no  error  in  the  record. 

The  judgment  ought  to  be  affirmed  with  damages,  but  as 
the  appellee  has  not  asked  us  so  to  do,  we  have  awarded  none. 

J  udgment  affirmed,  with  costs. 

FUed  Ott  9, 1890. 


No.  15,284. 

Peabson  V.  Peabson  ET  AL. 

PaboIi  Tbubt. — Aelion  to  Er^oree, — Oomplatnt, — Intuffieietuy  <if, — The  com- 
plaint alleges  that  the  land  therein  described  was  deeded  by  P. 
to  G. ;  that  while  purporting  on  its  face  to  be  an  absolute  deed  it 
was  intended  by  the  parties  to  the  instrument  to  secure  C.  for  advances 
made  by  him  to  P.;  that  he  should  sell  enough  of  the  land  to  reimburse 
himself,  and  convey  the  remainder  to  P.'s  wife;  that  C's  advances  were 
fully  paid,  and  the  land  conveyed  by  him  to  J.  under  the  express  oral 
agreement,  made  at  the  time,  that  J.  should  dispose  of  the  land,  as  ne- 
cessity required,  and  pay  the  proceeds  to  his  mother,  the  wife  of  P., 
during  her  lifetime,  and  if  any  portion  remained  unsold,  at  the  time  of 
her  death,  the  same  should  be  sold  and  the  proceeds  paid  to  her  three 
children  equally,  one  of  whom  was  the  plaintiff;  that  J.  sold  portions  of 
the  land  during  the  lifetime  of  his  mother,  paying  the  proceeds  to  her,  and 
after  her  death  sold  other  portions,  converting  the  proceeds  to  his  own 
use ;  that  J.  died  intestate,  and  that  his  administrator  is  threatening 
to  sell  portions  of  said  land  for  the  payment  of  J.'s  debts.  Judgment 
was  prayed  that  the  sale  be'enjoined ;  that  a  commissioner  be  appointed 
to  sell  the  land,  and  that  he  be  directed  to  pay  one-third  of  the  proceeds 
of  the  sale  to  the  plaintiff,  taking  into  account  all  sales  of  said  lands 
made  bv  J.  since  the  death  of  his  mother. 

MMy  that  the  complaint  was  bad,  as  it  attempted  to  enforce  a  parol  trust 
in  land,  which  is  forbidden  bjr  section  2969,  R.  S.  1881. 

Mddy  also,  that  the  complaint  could  not  be  sustained  on  the  theory  that  it 
was  an  action  to  recover  the  proceeds  of  sales  made  by  J.  in  his  lifetime, 
lor  in  such  an  action  the  heirs  are  neither  necessary  nor  proper  parties, 
and  such  an  action  can  not  be  brought  against  an  administrator  by 
complaint  and  summons. 

Plbadino. —  "MmI  I^roceed  vpon  D^iU  Theory. — Every  pleading  must  pro- 
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ceed  upon  some  definite  theory,  and  its  snfficiencj  must  be  determined 
bj  the  theory  upon  which  it  proceeds. 

From  the  Warren  Circuit  Court. 

W.  L.  Baboum,  for  appellant. 

C  V.  MeAdams  and  E.  Stanabury,  for  appellees. 

Coffey^  J. — The  assignment  of  errors  in  this  case  calls 
in  question  the  correctness  of  the  ruling  of  the  circuit  court 
in  sustaining  the  demurrers  of  the  appellees  to  the  complaint 
filed  against  them  by  the  appellant. 

The  complaint  alleges^  substantially,  that  in  the  year  1859 
the  appellee  Robert  Pearson,  being  largely  indebted,  in  or- 
der to  procure  funds  with  which  to  pay  such  indebtedness, 
conveyed  to  Wilson  Claypool  the  land  described  in  the  com- 
plaint, by  an  instrument  in  writing  which  purported  to  be 
an  absolute  deed  of  conveyance,  for  the  stipulated  consid- 
eration of  twelve  hundred  dollars,  when,  in  fact,  it  was  in- 
tended by  the  parties  to  said  instrument  to  secure  the  said 
Claypool  in  the  loan  and  advancement  of  eight  hundred 
dollars  to  the  said  Robert ;  that  it  was  agreed  between  the 
said  Pearson  and  Claypool  that  the  said  Claypool  should 
sell  and  convey  enough  of  said  land  to  repay  said  eight  hun- 
dred dollars,  and  that  he  should  convey  the  remainder  of 
said  land  to  Rebecca  Pearson,  wife  of  the  said  Robert  Pearson; 
that  Claypool  was  fully  paid  said  sum  of  eight  hundred  dol- 
lars, and  by  agreement  between  him,  the  said  Robert,  and 
Rebecca  Pearson  and  John  G.  Pearson,  said  land  was  con- 
veyed by  the  said  Claypool  to  the  said  John  6.  Pearson  on 
the  22d  day  of  August,  1866 ;  that  said  conveyance  was 
made  to  the  said  John  G.  Pearson  under  the  express  agree- 
ment, made  at  the  time,  that  the  said  John  G.  Pearson  should 
sell  and  dispose  of  said  land  from  time  to  time,  as  necessity 
should  demand,  and  pay  the  proceeds  to  the  said  Rebecca 
Pearson,  who  was  his  mother,  during  her  lifetime,  and  that 
if  any  portion  should  remain  unsold  at  the  time  of  her  death 
the  same  should  be  sold  and  the  proceeds  thereof  paid  to 
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the  three  childreD  of  the  said  Rebecca,  viz.,  the  appellant, 
George  Pearson,  Eliza  Claypool  and  the  said  John  6.  Pear- 
son, share  and  share  alike ;  that  the  said  John  G.  Pearson 
paid  no  consideration  for  said  conveyance ;  that  during  the 
life  of  the  said  Rebecca  Pearson,  the  said  John  G.  Pearson 
sold  a  portion  of  said  land  for  which  he  realized  the  sum  of 
three  thoosand  doUars  which  he  paid  over  to  the  said  Re- 
becca ;  that  the  said  Rebecca  died  intestate  in  Warren  county, 
in  the  State  of  Indiana,  on  the  3d  day  of  March,  1883 ;  that 
after  her  death  the  said  John  G.  Pearson  sold  other  por- 
tions of  said  land,  from  which  he  realized  the  sum  of  four 
tfaoasand  dollars,  which  he  converted  to  his  own  use ;  that 
the  appellant  and  the  said  Eliza  Claypool  made  frequent 
demands  upon  the  said  John  G.  Pearson  to  sell  the  remain- 
ing portion  of  said  land,  and  to  pay  to  them  their  share  of 
the  proceeds  thereof,  which  he  refused  to  do ;  that  the  said 
John  G.  Pearson  died  intestate  in  Warren  county,  Indiana, 
on  the  4th  day  of  October,  1888,  leaving  surviving  him  his 
wife,  the  appellee  Martha  Pearson,  and  one  child,  the  ap- 
pellee Julia  Pearson;  that  the  said  Martha  Pearson  and 
Julia  Pearson  as  the  heirs  at  law  of  the  said  John  G.  Pear* 
son,  deceased,  claim  all  of  said  land  remaining  unsold,  which 
is  of  the  value  of  six  thousand  dollars ;  that  the  appellee 
Eli  Stansbury  is  the  duly  appointed  and  qualified  admin- 
istrator of  the  estate  of  the  said  John  G.  Pearson,  and  as 
such  has  procured  an  order  of  the  Warren  Circuit  Court  to 
sell  portions  of  said  land  for  the  payment  of  the  debts  of 
the  said  John  G.  Pearson,  and  is  threatening  to  sell  the 
same  for  that  purpose,  and  denies  the  right  of  the  plaintifi^ 
to  any  interest  in  said  land,  or  the  proceeds  of  the  sale 
thereof;  that  the  appellant  is  entitled  to  one-third  of  the 
proceeds  of  the  sales  of  said  land  made  by  the  said  John  G. 
Pearson  during  his  lifetime  and  after  the  death  of  the  said 
Rebecca  Pearson,  and  to  one-third  of  the  proceeds  of  all 
sales  of  said  land  hereafter  to  be  made ;  that  the  appellee 
Robert  Pearson,  who  is  the  surviving  husband  of  the  said 
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Rebecca,  is  mude  a  party  defendant  to  answer  as  to  his  in- 
terest in  the  sabject-matter  of  this  suit.  Prayer,  that  Stans- 
bury,  as  administrator,  be  restrained  from  selling  any  por- 
tion of  said  land  until  the  interest  of  the  parties  hereto  be 
determined ;  that  a  commissioner  be  appointed  to  sell  said 
lands,  and  that  he  be  directed  to  pay  one-third  of  the  pro- 
ceeds thereof  to  the  appellant,  and  that  in  the  distribution 
of  such  proceeds  he  take  into  account  all  sales  of  said  land 
made  by  the  said  John  G.  Pearson  since  the  death  of  the 
said  Rebecca,  etc. 

Every  pleading  must  proceed  upon  some  definite  theory, 
and  its  sufficiency  must  be  determined  by  the  theory  apon 
which  it  proceeds.  Platter  v.  City  of  Seymour,  86  Ind.  323 ; 
Meaoall  v.  Tally,  91  Ind.  96 ;  Western  Union  Tel.  Co.  v. 
Young,  93  Ind.  118 ;  Chicago,  etc.,  R.  22.  Go.  v.  BiUs,  104  Ind. 
13 ;  First  NatH  Bank,  etc.,  v.  Root,  107  Ind.  224. 

The  complaint  before  us  can  not  be  sustained  upon  the 
theory  that  it  is  an  action  to  recover  the  proceeds  of  sales 
made  by  John  G.  Pearson  in  his  lifetime,  as  contended  by 
the  appellant,  for  in  such  an  action  the  heirs  are  neither 
necessary  nor  proper  parties,  and  such  an  action  can  not  be 
brought  against  an  administrator  by  complaint  and  sum- 
mons. Leonard  v.  Blair,  59  Ind.  510;  Elliott's  Supp.,  see* 
tion  385  ;  Lovering  v.  King,  97  Ind.  130 ;  Hanna  v.  Fisher, 
95  Ind.  383. 

This  complaint  proceeds  upon  the  theory  that  the  deed 
from  Wilson  Claypool  to  John  G.Pearson  vested  in  the  lat- 
ter the  title  to  the  land  described  in  the  complaint,  charged 
with  a  verbal  trust  that  the  same  should  be  sold  and  the 
proceeds  paid  over  to  Rebecca  Pearson,  and  to  her  children. 

The  question  presented  for  our  consideration  involves  the 
sufficiency  of  the  complaint  upon  that  theory. 

It  is  conceded  by  the  appellant  that  Wilson  Claypool  had 
nothing  more  than  a  mortgage  upon  the  land,  a  mere  lien, 
which  had  been  discharged  before  the  date  of  his  deed  to 
John  G.  Pearson.     If  Claypool  bad  no  title  to  the  land  we 
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are  unable  to  conceive  any  principle  of  law  or  equity  by 
which  he  could  vest  title  in  a  grantee,  such  as  John  G«  Pear- 
son,  paying  no  consideration.  At  most,  the  deed  executed 
by  Claypool  to  John  G.  Pearson,  under  the  facts  disclosed  in 
the  complaint,  amounted  to  nothing  more  than  the  assign- 
ment of  a  satisfied  mortgage,  unless  Robert  Pearson,  the 
mortgagor,  became  estopped  from  claiming  any  interest  in 
the  land  by  reason  of  giving  his  assent  to  the  conveyance  by 
Claypool  to  John  G.  Pearson.  The  question  as  to  whether 
such  consent  amounted  to  an  estoppel  is  not  discussed  by 
counsel  in  their  briefs,  and  for  that  reason  we  do  not  exam- 
ine or  decide  it.  Assuming,  however,  without  deciding, 
that  the  deed  from  Claypool  to  John  G.  Pearson  vested  title 
in  the  latter,  we  are  then  confronted  with  the  question  as  to 
whether  the  parol  trust  set  up  in  the  complaint  is  valid. 

In  this  connection  the  fact  must  not  be  overlooked  that 
the  appellant  is  not  claiming  as  the  heir  of  Rebecca  Pearson, 
but  that  his  claim  is  based  upon  the  contract  between  Re- 
becca Pearson  and  John  G.  Pearson.  It  is  not  claimed  that 
he  has  parted  with  any  valuable  consideration,  but  the  claim 
is  that  he  is  entitled  to  avail  himself  of  the  trust  created  for 
his  benefit  by  the  terms  of  said  contract. 

Section  2969,  R.  S.  1881,  provides  that  '^  No  trust  con- 
cerning lands,  except  such  as  may  arise  by  implication  of 
law,  shall  be  created,  unless  in  writing,  signed  by  the  party 
creating  the  same,  or  by  his  attorney  thereto  lawfully  author- 
ized in  writing.'' 

It  has  often  been  held  by  this  court  that  a  party  who  has  not 
parted  with  anything  of  value  can  not  be  permitted  to  prove 
by  parol  that  a  purchase  of  land  was  made  for  his  benefit  or 
on  his  account.  Irwin  v.  IverSy  7  Ind.  308 ;  Thomas  v. 
i  Merry f  113  Ind.  83;  Booker  v.  Booker,  75  Ind.  571 ;  Mes- 
call  V.  Tally,  supra;  Mohn  v.  Mohn,  112  Ind.  285 ;  Wright 
V.  Moody,  116  Ind.  175. 

The  case  of  Irwin  v.  Ivera,  supra,  is,  in  its  facts,  similar  to 
the  case  at  bar.     In  that  case  Richard  and  Deborah  Ivers 
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conveyed  to  William  Ivers  a  tract  of  land  in  Darke  coaDtji 
in  the  State  of  Ohio,  bjdeed,  absolute  on  its  face,  with  the 
express  verbal  agreement  that  the  said  William  should  sell 
the  land  and  hold  the  proceeds  in  trust  for  the  heirs  of  the 
said  Richard  and  Deborah  Ivers.  He  sold  the  land  and  re- 
ceived therefor  the  sum  of  three  hundred  dollars.  In  a  soit 
by  the  heirs  it  was  held  by  this  court  that  they  could  not  re- 
cover for  the  reason  that  an  express  parol  trust  in  land  could 
not  be  created. 

In  the  case  of  Wright  v.  Moody,  supra,  it  was  said 
by  this  court :  ^^  A  court  of  chancery  will  not  enforce  an 
unexecuted  imperfect  trust,  in  favor  of  a  volunteer.  When 
two  persons,  for  a  valuable  consideration  between  themselves, 
covenant  to  do  some  act  for  the  benefit  of  a  volunteer,  the 
latter  can  not  enforce  performance  of  the  covenant  against 
the  two,  although  each  one  might  as  against  the  other.'' 

This  case  does  not  fall  within  the  rule  announced  in  the 
cases  of  ifoAn  v.  Mohn,  supra^  and  Tliomaa  v.  Merry,  supra, 
for  the  reason  that  there  has  been  no  subsequent  promise  to 
hold  the  proceeds  of  sale  in  trust  for  the  appellant.  Indeed, 
the  lands  in  which  it  is  sought  to  have  a  trust  declared  have 
not  yet  been  sold. 

In  our  opinion  the  trust  which  the  appellant  is  seeking  to 
establish  falls  clearly  within  the  statute  above  quoted,  and 
is  within  the  authorities  cited  above.  For  this  reason  the 
court  did  not  err  in  sustaining  the  demurrers  of  the  several 
appellees  to  the  complaint. 

Judgment  afl&rmed. 

FUed  Oct  9, 1890. 
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No.  14,476. 

Jackson  et  al.  v.  The  Cttt  National  Bi.NE  of  Gobhen.  .    . 

125   8«7 
128   40 

Gajcixq. — Loan  tsf  Motiey  to  be  Uaed  in  I\treha8e  of  Opiiona. — Lenda^t  Knowlr  125  3471 

eE^e. —  When  Recovery  will  noi  he  Defeated, — Mere  knowledge  on  the  part  '^..^^l 

of  a  person  loaning  money  that  the  borrower  intends  to  use  it  bj  en- 
gaging in  the  purchase  of  options  on  grain  in  the  market  of  another 
State,  or  investing  in  wagering  or  gambling  contracts,  will  not  defeat 
a  recovery.  In  order  to  defeat  a  recovery  it  must  appear  that  the  per- 
son loaning  the  money  did  something  more  than  loan  the  money  in 
furtherance  of  the  deal,  or  in  aid  of  the  illegal  transaction. 

Pbomisbobt  Note. — Aeiion  Upon. — Pleading. —  Anewer  Alleging  Want  of 
Oo/nMaaiion, — Sufficiency  of  Reply. — To  an  answer  alleging  want  of  con- 
sideration, a  reply  which  alleges  that  the  first  note  was  given  for  money 
loaned,  and  that  the  note  in  suit  was  given  in  renewal,  is  sufficient. 

From  the  Elkhart  Circuit  Court. 

S,  C.  Dodge^  for  appellaots. 

J.  H.  Baker  and  F.  E.  Bakery  for  appellee. 

OiJ>6y  J. — The  appellee  sued  the  appellants  upon  a  prom- 
issory note^  dated  May  Gth^  1887^  due  on  June  23d,  1887,  for 
fifteen  hundred  dollars,  with  eight  per  cent,  interest,  and 
payable  at  the  City  National  Bank  of  Goshen,  Indiana. 

The  appellant  Amos  C.  Jackson  filed  a  separate  answer  in 
one  paragraph,  in  substance,  as  follows :  He  admitted  the 
execution  of  the  note  to  the  City  National  Bank,  as  alleged 
in  the  complaint,  but  averred  that  on  November  7th,  1887, 
he  borrowed  the  money  represented  by  said  note  of  and  from 
the  said  plaintiff,  and  executed  his  note  therefor,  with  his 
co-defendant  as  surety,  due  in  ninety  days  from  said  date. 
Hitherto,  until  the  date  of  the  execution  of  the  note  men- 
tioned in  the  complaint,  every  ninety  days,  at  the  request  of 
the  plaintiff,  he  executed  a  new  note,  his  co-defendant  sign- 
ing as  surety  with  him  for  said  debt  in  renewal  of  said  orig- 
inal note,  and  took  up  the  note  next  theretofore  executed, 
and  he  avers  that  the  indebtedness  represented  by  the 
note  mentioned  in  the  complaint  is  the  identical  indebted- 
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ness  which  be  incurred  to  said  plaintiff  at  the  date  first 
above  mentioned,  and  no  other,  and  the  note  mentioned  in 
the  complaint  is  a  renewal  of  said  original  loan ;  that  the 
consideration  of  said  original  note  and  the  one  mentioned 
in  the  complaint,  was  for  money  loaned  hj  the  plaintiff  to 
the  defendant,  for  the  purpose,  at  the  time  of  such  loan,  of 
being  wagered  by  the  defendant  in  purchasing  options  in 
wheat  and  other  grain,  pork  and  lard,  and  articles  of  pro- 
duce,  and  in  making  contracts  upon  margins  and  gaming 
and  wagering  upon  the  future  price  of  wheat,  grain  and  pro- 
duce, and  making  good  and  paying  any  losses  that  might 
and  did  occur  to  defendant  in  certain  wagering,  gambling, 
immoral  and  illegal  contracts  entered  into  by  the  defendant 
personally  and  by  and  for  his  agents  for  the  purchase  of  cer- 
tain margins  on  wheat  and  other  grain,  pork,  lard  and  pro- 
duce, and  options  in  the  same,  with  the  understanding,  agree- 
ment and  intention  by  the  defendant,  and  the  parties  with 
whom  such  illegal,  immoral,  gambling  and  wagering  con- 
tracts were  made  that  the  said  wheat  and  other  grain,  pork, 
lard  and  produce  so  illegally  and  immorally  contracted  for 
and  purchased,  were  not  to  be  delivered  to  or  received  by  the 
defendant,  but  with  the  agreement  and  understanding  be- 
tween said  defendant  and  said  contracting  parties  that  at  a 
future  day  there  was  to  be  a  settlement  between  them,  when 
the  defendant  was  to  receive  from  said  other  contracting 
parties,  or  pay  to  said  other  contracting  parties,  the  difference 
between  the  contract  price  and  the  market  price  of  said  wheat 
and  other  grain,  pork  and  lard,  in  the  city  of  Chicago,  lUi- 
nois,  on  the  day  of  the  settlement ;  that  the  sole  and  only 
consideration  of  said  original  note  was  money  loaned  by  the 
plaintiff  to  defendant  at  the  time  of  the  making  of  such 
wagering  and  illegal  contracts  by  the  defendant,  and  llie 
sole  and  only  consideration  of  the  note  sued  upon  and  men- 
tioned in  the  complaint  is  the  renewal  of  said  original  note 
as  aforesaid  given  as  evidence  of  said  money  loaned,  and  that 
when  said  money  was  so  loaned,  the  plaintiff  loaned  it  to  the 
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defendant  for  the  purpose  of  being  invested  by  defendant  as 
aforesaid  in  gambling  and  wagering  contracts  so  made  by 
defendant  as  aforesaid,  and  which  purpose,  object  and  inten- 
tion were  then  and  there  fully  known  by  the  plaintiff,  and 
plaintiff  was  fully  informed  and  told  at  the  time  said  loan 
was  so  made  by  the  defendant,  that  he  wanted  said  mone/  to 
invest  in  the  city  of  Chicago  in  the  making  of  illegal 
wagering  and  gambling  contracts. 

It  is  further  averred  that  all  of  the  money  so  loaned  was 
invested  by  the  defendant  in  such  illegal  wagering  and 
gambling  contracts,  and  such  use  of  it  was  agreed  to  by  the 
plaintiff,  and  the  plaintiff  knew  that  said  money  was  so  used, 
and  knew  at  the  time  it  was  so  loaned  that  it  was  intended 
to  be  so  used.  And  it  is  further  averred  that  the  money  was 
all  lost  to  the  defendant,  and  he  received  nothing  of  value 
for  the  same,  or  any  part  thereof. 

It  is  further  averred  that  his  co-defendant,  Ira  Jackson, 
is  only  surety  on  the  note  sued  upon,  and  was  only  surety 
on  the  original  note  and  notes  given  in  renewal  thereof,  and 
received  no  part  of  the  money  or  any  consideration. 

The  appellant  Ira  Jackson  filed  a  separate  answer  in  one 
paragraph,  alleging  suretyship  and  that  the  note  was  exe- 
cuted without  consideration. 

The  appellee  filed  a  separate  demurrer  to  each  of  these 
paragraphs  of  answer,  which  was  overruled  and  the  appellee 
ezoepted  and  assigns  sucE  rulings  as  cross-errors. 

The  appellee  then  filed  a  reply  in  four  paragraphs.  The 
first  paragraph  is  a  general  denial  and  addressed  to  the  an- 
swer of  each  of  the  appellants.  The  second  and  third  par- 
agraphs are  addressed  to  the  separate  answer  of  Amos  C 
Jackson,  and  the  fourth  paragraph  is  addressed  to  the  sep- 
arate answer  of  Ira  Jackson. 

The  appellants  severally  demurred  to  the  second,  third 
and  fourth  paragraphs  of  the  reply,  which  demurrer  was 
overruled  and  exceptions  reserved  by  the  appellants. 

It  is  proper  to  consider  first  the  cross-errors  assigned. 
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since  if  the  answers  are  bad  it  is  unnecessary  to  consider  the 
ruling  upon  the  demurrer  to  the  reply.  The  force  of  the 
allegations  in  the  separate  answer  of  Amos  C.  Jackson  is, 
that  he  borrowed  the  money  of  the  appellee  for  the  purpoee 
of  investing  it  in  wagering  and  gamblitig  contracts  in  the 
city  of  Chicago,  Illinois,  and  that  appellee  was  informed 
that  he  was  borrowing  the  money  for  and  intended  to  use  it 
for  that  purpose,  and  that  it  loaned  him  the  money  to  be 
used  for  the  purpose  of  investing  in  such  gambling  contracts 
in  the  city  of  Chicago,  Illinois.  It  is  not  alleged  and  does 
not  appear  that  appellee  had  any  interest  in  such  wagering 
or  gaming  contracts,  or  that  it  took  any  part  in  the  mak- 
ing of  such  illegal  contracts,  or  that  it  in  any  way  took  part 
in  furthering  the  deals  to  be  made  by  the  appellant  Amoa 
C.  Jackson,  except  to  loan  him  the  money  with  the  knowl- 
edge that  he  intended  to  use  it  iu  making  illegal  contracts 
generally  with  persons  at  the  city  of  Chicago,  Illinois.  It 
presents  the  question  as  to  whether  or  not  a  bank  can  re- 
cover upon  a  note  taken  for  money  loaned  to  a  person  hav- 
ing knowledge  at  the  time  of  loaning  the  money  that  the 
borrower  intended  at  the  time  to  use  the  money  in  the  purchase 
of  options  on  grain  and  produce  in  another  State,  or  invest- 
ing in  other  like  gaming  contracts. 

In  speaking  of  transactions  of  this  character,  this  court, 
in  the  case  of  Sondheim  v.  Gilbert,  117  Ind.  71,  says :  **  Bat 
in  the  absence  of  a  statute  in  direct  terms  prohibiting  trana- 
actions  of  the  character  of  that  in  question,  and  declaring 
them  unlawful,  or  expressly  declaring  promissory  notes  grow- 
ing out  of  such  a  transaction  invalid,  while  the  courts  will 
on  general  common  law  principles  declare  such  notes  invalid 
between  the  parties  and  those  who  were  accessory  to  the  il- 
legal act,  yet  in  order  to  invalidate  a  note  or  other  security 
in  the  hands  of  one  who  advanced  money,  which  the  bor- 
rower intended  to  and  did  employ  in  carrying  on  an  illegal 
enterprise,  it  has  been  held  that  it  was  not  enough  to  defeat 
a  recovery  that  the  lender  knew  the  borrower's  purpose. 
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He  most  have  been  in  some  way  implicated  as  a  confederate 
in  the  specific  illegal  design  under  contemplation.  It  must 
have  been  a  part  of  the  contract,  or  there  must  have  been 
in  some  way  such  a  combination  of  intention  between  the 
lender  and  borrower  that  the  money  furnished  should  be 
used  in  aid  of  and  to  promote  the  nnlawful  enterprise,  as  that 
the  former  became  particq[>8  oriminisJ^ 

In  the  case  of  Biekel  v.  Sheets,  24  Ind.  1,  it  was  held  that 
a  contract  for  the  sale  of  property  intended  to.  be  used  for 
the  purpose  of  gaming,  was  not  void  under  statutes  then  in 
force  in  this  State,  though  the  seller  was  informed  at  the 
time  of  sale  of  the  purpose  to  which  the  property  was  to  be 
applied.  The  same  doctrine  was  held  in  the  case  of  Cwmr 
mings  v.  Henry,  10  Ind.  109. 

These  decisions  of  our  own  court  are  well  supported  by 
authority,  although  there  is  a  line  of  decisions  holding  the 
opposite  theory. 

In  Wd>ber  v.  Donnelly,  33  Mich.  469,  it  is  held  that  the 
vendor's  knowledge,  at  the  time  of  the  sale,  that  the  vendee 
intends  to  make  illegal  use  of  goods  sold,  will  not  prevent 
his  recovering  from  the  vendee  the  value  of  the  property.  In 
that  case  the  court  says:  ''  The  undoubted  weight  of  author- 
ity, however,  holds  that  mere  knowledge  by  the  vendor  that 
the  vendee,  at  the  time  of  the  purchase  of  property,  intends 
to  use  it  for  an  illegal  purpose,  will  not  prevent  his  recov- 
ering from  the  vendee  the  valne  of  the  property.*'  Tyler  v. 
OarlisUy  79  Maine,  210  (1  Am.  St.  Bep.  301,  and  authorities 
there  cited);  Brunemch  v.  Valleau,  50  Iowa,  120  (32  Am. 
Rep.  119) ;  Waugh  v.  Beck,  114  Pa.  St.  422  (60  Am.  Rep. 
354 ) ;  Sprague  v.  Rooney,  82  Mo.  493  (62  Am.  Rep.  383)  ; 
Wright  v.  Hughes,  119  Ind.  324. 

We  think  the  decisions  of  this  court  are  to  the  effect  that 


«  mere  knowledge  on  the  part  of  a  person  loaning  money  that 
the  borrower  intends  to  use  it  by  engaging  in  the  purchase 


/ 

of  options  on  grain  in  the  market  of  another  State,  or  in- 
vesting in  wagering  or  gambling  contracts,  will  not  defeat  a 
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recovery.  In  order  to  defeat  a  recovery  it  must  appear  that 
the  person  loaning  the  money  did  something  more  than  loan 
the  money  in  furtherance  of  the  deal,  or  in  aid  of  the  illegal 
transaction,  and  this  doctrine  is  well  supported  by  aathori- 
ties. 

It  does  not  appear  from  the  allegations  in  the  answer  of 
the  appellant  Amos  C.  Jackson  that  the  appellee  in  this  case 
did  anything  except  to  loan  the  said  appellant  the  money, 
with  the  knowledge  that  he  intended  to  use  it  by  investing 
in  options  and  in  illegal  contracts  of  some  character,  for  the 
purchase  of  some  kind  of  grain.  The  appellee  did  nothing 
to  consummate  such  contracts,  or  to  bring  the  parties  to  such 
proposed  contract  together  for  the  purposes  of  contracting! 
nor  toward  transmitting  the  money  or  delivering  the  same 
to  the  party  or  parties  with  whom  the  appellant  intended  to 
contract.  It  is  not  even  alleged  that  the  appellant  had  any 
specific  deal  in  mind  at  the  time  he  borrowed  the  money,  or 
person  with  whom  he  intended  contracting. 

It  appears  that  the  place  where  the  appellant  intended  to 
invest  and  engage  in  such  illegal  business  was  in  another 
State.  There  was  nothing  in  the  contract  between  the  ap- 
pellant and  appellee  that  required  the  use  of  the  money  for 
any  such  unlawful  purpose.  The  appellant  had  the  perfect 
right  to  have  changed  his  mind  and  retained  the  money 
when  he  received  it,  without  violating  in  any  way  his  con- 
tract with  the  appellee  for  the  loan  of  the  money. 

We  do  not  think  the  answer  makes  a  good  defence,  and 
the  court  erred  in  overruling  the  demurrer  thereto,  and  even 
if  the  reply  to  this  paragraph  was  bad  there  was  no  ferror  in 
overruling  a  demurrer  to  the  same,  for  the  reason  that  a  bad 
reply  to  a  bad  answer  is  sufiScient. 

As  to  the  questions  arising  upon  the  demurrer  to  the  answer 
of  appellant  Ira  Jackson,  and  the  demurrer  to  the  reply 
thereto,  admitting  that  the  answer  of  said  appellant  is  suf- 
ficient as  a  plea  of  no  consideration,  which  is  questionable, 
as  the  answer  appears  to  be  framed  upon  the  theory  of 
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suretyship,  yet  the  reply  is  clearly  sufficient.  It  alleges  that 
the  first  note  was  given  for  money  loaned  and  that  the  pres- 
ent note  was  given  in  renewal. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Mitchell.,  J.,  took  no  part  in  the  decision  of  this  case. 

Fihtd  Oct  10, 1890. 


No.  14,899.  I^'^^'SI 

WiNEMILLEB  V.  ThBABH. 

MAlJCioire  PBOflBcnnoN. — Indictment. — AdrnMbUiiy  cfin  Boidenee, — In  an 
action  for  malicioos  prosecation  it  was  proper  for  the  court  to  permit 
the  plaintiff  to  read  in  eyidence  the  indictment,  with  the  endorsements, 
which  it  was  alleged  the  defendant  had  procured  against  him. 

Same. —  Charge  of  Perjury, — TnUh  <^  Plaintiff '$  Testimony, — In  such  action 
it  was  proper  to  permit  the  plaintiff  to  prove  the  character  of  the 
transaction  upon  which  the  defendant  hased  the  charge  of  a  criminal 
offence,  and,  as  the  offence  charged  was  perjury,  it  was  proper  to  show 
facts  tending  to  prove  that  the  testimonj  given  by  the  plaintiff  was 
true. 

From  the  Gibson  Circuit  Court. 

O.  O.  Beily,  T.  R.  Gobb  and  0.  H.  Cobb,  for  appellant. 
W.  A.  OuUop,  a  B.  Ke88inger,  J.  8.  FrUchett,  J.  E.  Mo- 
OuUough  and  /.  H.  Miller,  for  appellee. 

Elliott,  J. — The  appellant  appeals  from  a  judgment 
awarding  the  appellee  damages  for  a  malicious  prosecution. 

The  trial  court  permitted  the  appellee  to  read  in  evidence 
the  indictment  which  it  was  alleged  the  appellant  had  pro- 
cured against  him,  together  with  the  endorsements  upon  it* 
In  this  there  was  no  error.  It  has  often  been  decided  that 
Vol.  125.— 23 
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a  record  is  an  entirety^  and  as  such  is  admissible.  Papers 
forming  a  part  of  the  record  are,  under  the  general  and 
familiar  rule^  competent  and  proper  instruments  of  evidence. 
This  is  especially  true  where,  as  here,  the  papers  are  pre- 
pared and  filed  by  public  officers  in  the  discharge  of  their 
duties,  lies  v.  Watson^  76  Ind.  369;  StaJte^  ex  rel^fV.  HaW' 
kinSj  81  Ind.  486  ;  Anderson  v.  Aokerman^  88  Ind.  481. 

It  was  proper  to  permit  the  appellee  to  prove  tl\e  char- 
acter of  the  transaction  upon  which  the  appellant  based  the 
charge  of  a  criminal  ofience,  and,  as  the  offence  charged  was 
perjury,  it  was  proper  to  show  facts  tending  to  prove  that 
the  testimony  given  by  the  appellee  was  true.  If  it  be  troe, 
as  the  appellant's  counsel  assert,  that  some  incompeteut  dec- 
larations were  admitted,  still  there  can  be  no  revei;isal,  for 
two  satisfactory  reasons :  The  question  as  to  such  declara- 
tions is  not  properly  presented,  and  the  trial  court  by  its  in- 
structions properly  and  clearly  limited  and  restricted  the 
evidence  and  prevented  harm  to  the  appellant. 

It  has  often  been  adjudged  that  a  fact  may  be  established 
by  indirect  evidence,  and  the  fact  that  the  appellant  pro* 
cured  the  indictment  of  the  appellee  is  very  clearly  inferable 
from  the  facts  proved.  Indianapolis,  etc.,  R.  R,  Co,  v.  CkUting- 
woody  71  Ind.  476 ;  MoFadden  v.  Fritz,  110  Ind.  1 ;  Heaian 
V.  Shanklin,  115  Ind.  695 ;  Louisville^  etc.,  R.  W,  Go.  v. 
Baloh,  122  Ind.  683.  There  is,  indeed,  direct  evidence  of 
that  fact. 

In  this  class  of  cases  the  courts  are  reluctant  to  interfere 
with  the  assessment  of  damages,  and  it  is  only  in  cases  where 
the  damages  appear  at  first  blush  to  be  outrageous  that  they 
will  displace  the  judgment  of  .the  jury  by  their  own.  This 
18  by  no  means  such  a  case. 

Judgment  affirmed. 

FUed  Oct.  11, 1890. 
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No.  14,45a 

Wabmoth  £t  al.  V.  Dbtden. 

Dbbi. — huperfeet  Deweription, — OmiatAon  €f  State  and  Oovnty. — IVe&um^p$ioiu 
— Where  a  deed  describes  the  real  estate  as  being  in  Scottsbuigh,  but  is 
silent  as  to  the  countj  and  State  in  which  it  is  situated,  and  the  deed 
was  made  and  acknowledged  in  Scott  county,  Indiana,  and  the  parties 
there to^re  described  as  being  residents  of  that  county,  and  the  cause 
waa  tried  in  said  county  in  a  court  of  general  jurisdiction,  and  the  wit- 
nesses spoke  of  the  property  as  being  situated  in  Scottsburgh,  the  pi^ 
sumption  is  that  the  land  in  controversy  is  in  Scott  county,  Indiana. 

£xsccnoii. — Retwm  of  Sheriff. — Nulla  Bona, — Brima  Fom  Emdtnee  (/  ^ 
Bobfeneif. — ^The  issuing  of  an  execution  by  the  plaintiff  upon  his  judg- 
menty  and  the  return  of  the  sheriff  thereon  that  he  was  unable  to  find 
mny  property  of  the  judgment  defendant  upon  which  to  levy,  are  pritna 
facie  eyidence  that  he  was,  at  the  time,  insolvent. 

Same.— iSscU  (/  GourL—Faiiure  to  AtUuh,— Effect  o/.— The  failure  to  attach 
the  seal  of  the  court  to  an  execution  does  not  render  it  void,  but  merely 
▼oidable,  and  the  execution  with  the  sheriff's  return  endorsed  thereon 
made  tkfrimafaeie  case  of  insolvency  against  the  judgment  defendant. 

F&AUDULEHT  CoKYEYANOB. — Action  to  Set  Amde,—  Weight  of  Ihidenoe^—Si^-' 
preme  Court  will  not  Consider.— In  a  suit  to  set  aside  a  conveyance  of  real 
estate  alleged  to  be  fraudulent,  the  judgment  setting  aside  the  convey- 
ance will  not  be  disturbed  where  there  is  evidence  in  the  record  tend- 
ing to  support  the  same.  The  Supreme  Court  will  not  undertake  to 
weigh  the  evidence  heard  in  the  court  below. 

From  the  Soott  Circuit  Court. 

C.  B.  Hdrrod,  for  appellants. 

W.  K.  Marshall  and  A.  N.  Mimden,  for  appellee. 

OoFFEY,  J. — This  was  an  action  by  the  appellee,  in  the 
Scott  Circuit  Court,  to  set  aside  an  alleged  fraudulent  con- 
veyance. The  complaint  alleges,  substantially,  that  the  ap- 
pellants are  husband  and  wife;  that  the  appellee  recovered 
a  judgment  against  the  appellant  George  M.  Warmoth  in 
the  Scott  Circuit  Court  on  the  1st  day  of  April,  1887,  for 
the  sum  of  $78.26,  and  costs  taxed  at  $57.10 ;  that  on  the 
20th  day  of  April,  1887,  the  appellee  caused  an  execution  to 
issue  on  said  judgment,  which  was  returned  nvtta  bona; 
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that  on  the  28th  day  of  May^  1876^  the  appellant  George  M. 
Warmoth  purchased  from  Richard  W.  Montgomery  lotnum* 
bered  eight  (8)  in  the  town  of  Scottsburgh,  in  Scott  ooanty, 
Indiana,  for  the  agreed  price  of  $4,000,  and  paid  for  the 
same  out  of  his  own  means,  and  for  the  fraudulent  purpose 
of  cheating  and  defrauding  his  creditors,  and  especially  the 
appellee,  procured  said  property  to  be  conveyed  to  him  and 
the  appellant  Mahala  E.  Warmoth,  who  is,  and  w^  at  the 
time,  his  wife,  to  be  held  by  them  as  joint  tenants;  that  at 
the  time  of  the  execution  of  said  conveyance  the  said  George 
M.  Warmoth  did  not  have  nor  has  he  since  had  any  prop- 
erty subject  to  execution  out  of  which  appellee  could  mal^e 
bis  debt  or  any  part  thereof.  The  note  upon  which  the  ap- 
pellee's judgment  was  rendered  was  executed  on  the  1st  day 
of  January,  1872. 

A  trial  of  the  cause,  by  the  court,  resulted  in  a  finding 
and  decree  for  the  appellee  setting  aside  the  conveyaooe 
named  in  the  complaint,  and  ordering  the  real  estate  sold  for 
the  payment  of  the  appellee's  judgment. 

The  error  assigned  is  that  the  court  erred  in  overruliDg 
the  motion  of  the  appellants  for  a  new  trial. 

The  contention  of  the  appellants  is  that  the  evidence  in 
the  cause  was  not  sufficient  to  support  the  finding  and  de- 
cree of  the  circuit  court.     It  is  contended : 

First.  That  the  evidence  does  not  prove  that  Montgomery 
conveyed  the  property  described  in  the  complaint  to  the  ap- 
pellants. 

Second.  That  there  is  no  proof  that  the  real  estate  de- 
scribed in  the  complaint  is  in  Scott  county,  in  the  State  of 
Indiana. 

Third.  That  there  is  no  evidence  to  the  effect  that  the  ap- 
pellant George  M.  Warmoth  had  not  other  property  sub* 
ject  to  execution  out  of  which  the  appellee  could  have  made 
his  judgment,  and. 

Fourth.  That  there  is  no  proof  of  the  fraudulent  intent 
alleged  in  the  complaint. 
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The  first  position  assumed  by  the  appellant  is,  that  no 
gi'antees  are  named  in  the  deed  from  Montgomery  to  the 
property,  and  that  the  same  is,  therefore,  void  and  vested  in 
the  appellants  no  title. 

It  is  sufficient  to  say  of  this  objection  that  since  the  filing 
of  the  appellants'  brief  the  record  has  been  corrected,  by 
which  it  is  made  to  appear  that  the  appellants  were  named 
in  said  deed  as  grantees. 

The  real  estate  in  controversy  is  described  in  the  deed  as 
being  in  Scottsburgh,  but  the  deed  is  silent  as  to  the  county 
and  State  in  which  it  is  situated.  The  deed,  however,  was 
made  and  acknowledged  in  Scott  county,  Indiana,  and  the 
parties  thereto  are  described  as  being  residents  of  that 
county.  The  cause  was  tried  in  Scott  county,  Indiana,  in  a 
court  of  general  jurisdiction,  without  objection,  and  the  wit- 
nesses spoke  of  the  property  as  being  situated  in  Scotts- 
burgh. 

Under  this  state  of  facts  we  will  presume  that  the  land  in 
controversy  is  in  Scott  county,  Indiana.  Brownfidd  v. 
Weioht,  9  Ind.  394 ;  Ragan  v.  Haynea,  10  Ind.  348 ;  God- 
frey  v.  Godfrey^  17  Ind.  6 ;  Houk  v.  Barthold,  73  Ind.  21 ; 
Wilcox  V.  Moudyy  82  Ind.  219;  Brovm  v.  Anderson,  90  Ind. 
93;  CaUon  v.  Lewis,  119  Ind.  181. 

The  issuing  of  an  execution  by  the  appellee  upon  his 
judgment,  and  the  return  of  the  sherifi^  thereon  that  he  was 
unable  to  find  any  property  of  the  appellant  George  M. 
Warmoth  upon  which  to  levy,  were  prima /acie  evidence  that 
be  was  at  that  time  insolvent.  Baugh  v.  Boles,  35  Ind.  524 ; 
Broker  v.  Kelsey,  72  Ind.  51  ;  Lee  v.  Lee,  77  Ind.  251. 

It  is  claimed  by  the  appellants,  in  this  connection,  that 
the  clerk  failed  to  affix  the  seal  of  the  court  to  the  execution, 
and  that  for  this  reason  it  was  void,  and  the  return  of  the 
sheriff  thereon  was  no  evidence  of  insolvency.  While  there 
is  much  conflict  in  the  authorities  upon  this  subject,  the  bet- 
ter opinion  is  that  the  failure  to  attach  the  seal  of  the  court 
to  an  execution  does  not  render  it  void.     1  Freeman  Exe- 
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outions  (2d  ed.),  section  46 ;  Hunter  v.  Bumsville  T.  P.  Cb., 
56  Ind.  213;  Bose  v.  Ingram,  98  lod.  276. 

Freeman,  supra,  says :  ^^  Of  all  the  different  parts  of  the 
writ,  this  is  most  purely  a  mere  matter  of  form^  and  its  omis- 
sion the  least  likely  to  prejudice  either  of  the  parties,  or  to 
mislead  the  oflScer  in  executing  the  writ/' 

We  are  of  the  opinion  that  the  omission  of  the  seal  of  the 
court  did  not  render  the  execution  void,  bnt  merely  void- 
able, and  that  the  execution  with  the  sheriff's  return  en- 
dorsed thereon  made  a  j^rma/acte  case  of  insolvency  against 
the  appellant  George  M.  Warmoth. 

There  is  some  evidence  tending  to  show  that  he  did  not 
have  any  property  leflb  subject  to  execution  at  the  time  of 
the  conveyance  in  question. 

No  one  testified  to  the  property  owned  or  held  by  the  ap- 
pellant George  M.  Warmoth  at  that  time  except  himself. 
According  to  his  testimony  he  had  more  property  than  the 
amount  allowed  by  law  as  exempt  from  execution,  which 
property  consisted  of  money,  notes  and  accounts,  part  of 
which  was  in  the  State  of  Kentucky. 

Whether  his  testimony  was  sufficient  to  overcome  the 
prima  facie  case  made  by  the  appellee  was  a  question  for 
the  trial  court.  It  is  so  firmly  settled  that  this  court  will  not 
undertake  to  weigh  the  evidence  heard  in  the  court  below 
that  we  need  not  cite  authorities.  There  was  some  evidence 
tending  to  prove  the  insolvency  of  George  M.  Warmoth,  and 
as  its  weight  was  for  the  trial  court  we  can  not  disturb  the 
conclusion  reached. 

There  is  some  evidence  in  the  record  to  the  effect  that 
€feorge  M.  Warmoth's  relatives  in  the  State  of  Kentucky 
had  cheated  him,  and  that  the  object  in  conveying  the  prop- 
erty to  him  and  his  wife  was  to  prevent  them  from  reaching 
it.  What  the  nature  of  the  claim  held  by  these  relatives 
was,  is  not  developed  by  the  evidence.  The  court  doubtless 
concluded  from  this  evidence,  and  from  the  circumstances 
surrounding  the  trai^saction,  that  the  object  in  conveying  the 
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property  to  appellants  as  tenants  hj  entireties  was  to  put  it 
beyond  the  reach  of  creditors.  This  conclusion  we  are  not 
at  liberty  to  disturb. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 


Judgment  a£Brmed. 
FUed  Oet.  11, 1890. 


No.  14,402. 

Shumate  v.  Fablow. 

Statute  of  FrjlVDB.— Parol  GoTUraa  far  Penonal  Servteea, — Not  to  be  jRbt- 
formed  Within  One  Tear, — Inoalidibycf, — Pfurt  Performtmet. — WhaJL  Does  not 
OonttiiuU, — The  complaint  avers  that  the  plaintiff  entered  into  a  con- 
tract with  the  defendant,  on  the  10th  day  of  November,  1887,  whereby 
the  latter  agreed  that  if  the  former  woald  move  on  the  defendant's 
farm  and  work  for  him,  he  would  pay  him  a  certain  stipulated  sum  per 
month,  commencing  on  the  Ist  day  of  March,  1888,  and  to  continue  for 
nine  months  from  said  date.  It  is  also  averred  that  the  plaintiff  moved 
on  the  defendant's  farm  in  December,  1887,  in  compliance  with  the 
agreement,  taking  his  family  and  household  effects ;  that  he  was  ready 
to  enter  upon  the  performance  of  his  contract  to  work  on  March  1st, 
1888,  and  so  notified  the  defendant,  but  that  the  latter  repudiated  his 
agreement,  etc.,  whereby  the  plaintiff  sustained  damage,  in  money,  loss 
of  time,  and  other  engagements  for  work. 

JBieldf  that  the  contract  being  in  parol,  and  not  to  be  performed  within 
one  year,  was  within  the  inhibition  of  the  statute  of  frauds,  and  no  ac- 
tion could  be  maintained  to  recover  damages  for  its  breach. 

.Bidd,  also,  that  the  moving  of  plaintiff's  family  and  household  effects  to 
defendant's  farm  was  not  the  performance  of  a  substantive  part  of,  but 
a  mere  incident  to,  the  contract  for  personal  service,  and  did  not  have 
the  effect  to  rescue  the  agreement  from  the  prohibition  of  the  statute. 

From  the  Wayne  Circuit  Court. 

W,  A.  Peelle  and  8,  C  Whitesellj  for  appellant. 
H.  U,  Johnson,  for* appellee. 

Mitchell^  J. — ^The  only  question  for  decbion  involves  the 
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propriety  of  the  ruling  of  the  court  in  sustaining  a  demur* 
rer  to  a  complaint  in  which  the  appellant  charged^  in  sub- 
stance, that  he  entered  into  a  contract  with  the  appellee.  Far- 
low,  on  the  10th  day  of  November,  1887,  whereby  the  latter 
agreed  that  if  the  former  would  move  on  his,  the  defend- 
ant's, farm  and  work  for  him  that  he  would  pay  him  a  certain 
stipulated  sum  per  month,  commencing  on  the  1st  day  of 
March  then  next  ensuing,  to  continue  for  the  period  of 
nine  months  from  March  1st,  1888.  The  plaintiff  avers 
that  he  moved  on  the  defendant's  farm  on  the  6th  day  of 
December,  1887,  in  compliance  with  his  agreement,  taking 
his  family  and  household  effects,  and  that  he  was  ready  to  en- 
ter upon  the  performance  of  his  contract  to  work  on  March 
1st,  1888,  and  so  notified  the  defendant ;  but  that  the  latter 
repudiated  his  agreement,  and  refused  to  designate  any  work 
to  be  done,  or  to  comply  with  his  contract  in  any  way, 
whereby  the  plaintiff  sustained  damage  in  moving,  loss  of 
time,  and  other  engagements  for  work. 

The  contract  relied  upon  was  by  parol,  and  was  not  to  be 
performed  within  one  year,  and  the  question  is  whether  it 
was  so  far  valid  as  to  sustain  an  action  to  recover  damages 
for  its  breach. 

The  contract,  as  we  have  seen,  was  made  on  the  10th  day 
of  November,  1887.  The  controlling  feature  of  the  agree- 
ment, and  the  one  for  the  breach  of  which  this  action  is 
brought,  was  that  the  appellant  was  to  be  furnished  with 
employment,  at  a  stipulated  price  to  be  paid  by  the  appellee, 
for  the  period  of  nine  months,  to  commence  March  1,  1888. 
It  was  impossible,  therefore,  consistently  with  the  intention 
of  the  parties,  according  to  the  express  terms  of  the  con* 
tract,  that  the  agreement  could  have  been  fully  performed 
within  one  year  from  the  time  it  was  made.  An  oral  agree- 
ment for  a  term  of  service  which  extends  beyond,  and  can 
not  expire  within  one  year  from  the  date  on  which  it  was 
made,  is  within  the  statute  of  frauds,  and  is  void  so  far  as  it 
remains  unexecuted.     No  action  can  be  maintained  upon 
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such  an  agreement^  either  for  the  purpose  of  enforcing  it  or 
to  recover  damages  for  its  breach.  Schoonover  v.  Vachjon^ 
121  Ind.  3,  and  cases  cited;  Meyer  v.  RobertSy  46  Ark.  80 
(55  Am.  Bep.  567);  Suidiffe  v..  AOardic  Milk,  13  R.  I.  480 
(43  Am.  Rep.  39);  Smith  v.  Theobald,  86  Ky.  141;  8 
Am.  and  Eng.  Encyc.  of  Law,  685,  686;  Browne  Stat- 
ute of  Fraads,  sections  282,  285,  291 ;  Wood  Frauds,  sec- 
tions 269,  .272,  273.  If  such  a  contract  can  be  looked  to 
or  respected  for  any  purpose  whatever,  it  is  only  to  define 
and  measure  the  rights  of  the  parties  so  far  as  it  has  been 
voluntarily  executed.  It  may  well  be  that  to  the  extent  that 
either  party  has  derived  any  advantage  under  the  contract 
on  account  of  the  voluntary  part  performance  of  the  other, 
the  contract  may  be  referred  to  in  determining  and  consider- 
ing the  amount  of  compensation  which  may  be  recovered. 
Schoonover  v.  VojchoUy  supra  ;  ha  DiL-King  Manufacturing  Co. 
V.  La  Duy  36  Minn.  473,  and  cases  cited. 

It  is  true  the  appellant  avers  that  he  moved  his  family 
and  household  effects  on  the  appellee's  premises  in  com- 
pliance with  the  contract,  but  the  taking  possession  and  oc- 
cupancy of  the  house  were  not  the  performance  of  a  substan- 
tive part  of,  but  a  mere  incident  to,  the  contract  for  personal 
service,  and  did  not  have  the  effect  to  rescue  the  agreement 
from  the  prohibition  of  the  statute.  The  action  is  to  re- 
cover damages  for  the  breach  of  an  invalid  contract,  as  if  it 
were  valid,  and  not  to  be  remunerated  for  something  done 
for  the  appellee  under  it.  As  already  remarked,  a  contract 
that  is  invalid  within  the  statute  can  neither  be  specifically 
enforced,  nor  can  it  be  made  the  basis  of  an  action  to  re- 
cover  damages  for  its  breach. 

It  does  not  appear  from  any  averments  contained  in  the 
complaint  that  the  appellant,  by  merely  moving  on  the 
premises  either  conferred  any  benefit  upon  the  appellee,  or 
that  he  sustained  any  damage  himself. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct  11, 1890. 
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Simmons  et  al.  v.  Beazel,  Executor,  et  al. 


▲kpbai..— i^Vom  BroeeMng  InatiMedfor  Continietioii  ^  WHL—Ncl  Qmnti 
a$  to  Time  by  DeeedenU^  AbL — ^An  appeal  from  a  proceeding  insiitotod  bj 
an  executrix  against  tlie  hein  and  legatees  of  the  decedent  to  have  tiie 
will  constraed  b  not  governed  as  to  the  time  of  taking  the  appeal  hy 
the  provisions  of  the  decedents'  act. 

Yfn^—DisponHtm  €f  Real  E8laie.—Suib9eqttmU  Saie.—JProeeeda.^Bejuaiiif 
Bartonal  fVopcrfy.-r-  Wif^$  Legaejf. — A  testator  directed  that  certain  retl 
estate  should  be  sold  and  a  disposition  of  the  proceeds  made.  After- 
wards he  convened  said  real  estate,  and  at  the  time  of  his  death  held 
certain  promissory  notes,  a  part  of  the  proceeds  arising  from  the  con- 
vejance.  The  first  clause  of  the  will  read  thus :  **  I  give  and  beqaetth 
to  mj  wife  all  the  personal  property  which  I  may  own  at  my  death." 

JEEtU,  that  the  notes  given  for  the  real  estate  and  held  by  the  testator  it 
the  time  of  his  death  passed  to  the  widow  under  said  clause^  and  be- 
came a  part  of  the  wife's  legacy. 

&AXE.—8uhaeguent  Omveyanee  <^  Deviaed  Real  Estate.— I^wmm  cfWiU  Bat- 
dared  Inoperative  Thereby. — ^Where  a  testator  disposes  of  real  estate,  and 
thereafter  conveys  it,  the  provisions  of  the  will  relating  thereto  are  ren- 
dered inoperative. 

From  the  Noble  Circuit  Court. 

P.  F.  Hoffman  and  F.  P.  Bothwell,  for  appellants. 
L.  D.  Fleming  and  R.  W.  McBride,  for  appellees, 

Bebkshibe,  C.  J. — This  was  a  proceeding  commenced  by 
Nancy  Simmons,  executrix  of  the  last  will  of  Jonathan 
Simmons,  against  the  heirs  and  legatees  of  the  decedent  to 
have  the  testator's  will  construed. 

After  issue  joined  there  was  a  trial,  and,  at  the  instance 
of  the  parties,  the  court  made  a  special  finding.  The  ap- 
pellants excepted  to  the  court's  conclusions  of  law,  after 
which  the  court  rendered  judgment. 

A  preliminary  question  to  the  ^consideration  of  the  qaes- 
tions  involved  in  the  appeal  is  raised  by  a  motion  to  dismiss 
the  appeal.  The  contention  is  that  the  appeal  is  governed 
by  the  provisions  of  the  decedents'  act,  and  was,  therefore, 
not  taken  in  time.     We  think  otherwise.     It  falls  within 
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the  rule  declared  in  Koona  v.  Mdlett,  121  Ind.  685.  There 
is  bat  one  error  assigned,  which  is  error  committed  hj  the 
oourt  in  its  conclusions  of  law. 

After  the  rendition  of  said  judgment,  but  before  this  ap- 
peal, the  executrix,  Nancy  Simmons,  departed  this  life  tes- 
tate, and  the  appellee  Alvin  Beazel  had  been  appointed  her 
executor,  and  said  executor  and  his  co-appellee  being  the 
only  persons  having  an  adverse  interest  to  the  appellants, 
were  served  with  notice  of  the  appeal,  and  they  appear  as 
the  appellees  thereto. 

In  items  four  and  five  of  the  will  of  the  testator,  Jonathan 
Simmons,  certain  real  estate  was  directed  to  be  sold  and  a 
disposition  of  the  proceeds  arising  therefrom  made.  After- 
wards the  testator  conveyed  said  real  estate,  and  at  the  time 
of  his  death  held  certain  promissory  notes,  a  part  of  the  pro- 
ceeds arising  from  said  conveyance,  and  the  question  is 
whether  said  notes  passed  by  clause  one  of  said  will  to  his 
widow,  it  being  the  contention  of  the  appellants  that  as  to 
said  notes  the  testator  died  intestate. 

On  the  5th  day  of  July,  1881,  the  said  testator  executed 
his  will  as  follows : 

**  In  the  name  of  God,  Amen,  I,  Jonathan  Simmons,  of 
Ligonier,  Noble  county,  Indiana,  do  make  and  publish  this 
as  my  last  will  and  testament : 

'^  Item  1st.  I  give  and  bequeath  to  my  beloved  wife  all 
the  personal  property  which  I  may  have  at  my  death. 

^*  Item  2d.  I  give  and  devise  to  my  beloved  wife  lot  num- 
bered twenty-two,  in  Chapman's  addition  to  the  town  of 
Ligonier,  in  Noble  county,  Indiana,  during  her  natural  life. 

''  Item  3d.  It  is  my  desire  that  my  just  debts,  including 
my  Iflist  sickness  and  funeral  expenses,  be  paid  by  my  wife 
out  of  my  personal  property,  which  shall  include  all  my 
growing  crops  and  crops  on  hand,  and  notes,  save  such  as  I 
hold  against  my  own  children,  which  notes  shall  be  treated 
as  advancements,  and  be  deducted  out  of  their  respective 
shares. 
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^^  Item  4th.  It  is  mj  desire  thaf  as  soon  after  my  death  as 
possible  my  executrix  shall  sell  all  of  my  real  estate  except  lot 
numbered  twenty-two,  in  Chapman's  addition  to  ligonier^ 
upon  such  time  and  terms  as  may  seem  to  him  or  her  for  the 
best  interest  of  my  heirs,  and  out  of  the  sale  of  the  said  real 
estate  there  shall  be  paid  to  my  beloved  wife  the  sum  of 
three  thousand  dollars,  which  sum  of  three  thousand  dollars 
shall  be  paid  to  her  out  of  the  first  payment  made  thereon. 

^^  Item  5th.  The  balance  that  may  remain  of  my  real  es- 
tate after  paying  my  said  wife  the  sum  of  three  thousand 
dollars,  shall  be  equally  divided  between  my  children  or  their 
heirs,  share  and  share  alike,  first  deducting  from  their  re- 
spective shares  the  sum  or  sums  already  advanced  by  me. 

^^  Item  6th.  At  the  death  of  my  said  wife  lot  numbered 
twenty-two,  in  Chapman's  addition  to  Ligonier,  I  shall  give 
and  devise  to  my  children  or  their  heirs,  share  and  share 
alike. 

**  Item  7th.  I  do  hereby  appoint  my  wife,  Nancy  Sim- 
mons, executrix  of  this,  my  last  will  and  testament,  with 
full  power  to  do  ahd  to  act  as  such  executrix." 

Then  follows  the  formal  conclusion  usually  found  in  such 
writings. 

On  the  28th  day  of  July,  1883,  the  testator  added  the  fol- 
lowing codicil  to  his  will : 

"  I  do  hereby  give  and  devise  to  my  beloved  wife  the  lot 
on  which  we  live,  to  wit,  lot  numbered  fifty-seven,  in  the 
original  plat  of  the  town  of  Ligonier,  in  Noble  county,  In- 
diana, during  her  natural  life,  and  at  her  death  the  same  shall 
go  to  my  heirs,  share  and  share  alike,  as  set  forth  in  the 
will." 

In  view  of  the  conclusion  which  we  have  reached,  it  does 
not  become  necessary  to  consider  the  question  as  to  whether 
the  will  disposed  of  all  of  the  real  estate  held  by  the  testator 
at  the  time  of  his  death  not  otherwise  disposed  of,  or  only 
such  as  be  owned  when  the  will  was  executed.  But,  see 
Sturgia  v.  Worky  122  Ind.  134. 
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The  real  estate  which  he  owned  at  the  date  of  the  codicil 
was  the  only  real  estate  of  which  he  died  the  owner,  and  the. 
codicil  disposed  of  such  as  was  not  expressly  devised  by  the 
original  will. 

The  provisions  of  the  will  relating  to  the  real  estate  owned 
by  the  testator  when  he  executed  the  original  will,  and  there- 
afler  conveyed,  were  by  such  conveyance  rendered  inoper- 
ative. 

It  is  evident  from  the  terms  and  conditions  of  the  orig- 
inal will,  and  the  codicil  as  well,  that  it  was  the  intention 
of  the  testator  to  dispose  of  his  entire  estate. 

Had  the  conditions  remained  unchanged  after  the  execu- 
tion of  the  original  will  until  the  testator's  death,  there  can 
be  no  question  but  that  the  provisions  of  the  will  would 
have  carried  the  entire  estate. 

Whether  lot  numbered  fifty-seven,  in  Ligonier,  which  he 
acquired  after  the  execution  of  the  original  will,  would  have 
fallen  under  the  provisions  found  in  clauses  four  and  five 
therein,  is  not  material,  for  the  reason  that  by  the  codicil 
this  after-acquired  real  estate  was  devised  in  a  difierent  di- 
rection. 

The  first  clause  of  the  will  gave  to  the  widow  all  of  the 
personal  estate  of  which  the  testator  might  die  the  owner* 

There  can  be  no  mistake  as  to  the  intention  of  the  testator 
as  expressed  in  this  item  of  the  will. 

We  will  quote  it  again,  and  emphasize  it : 

'^I  give  and  bequeath  to  my  beloved  wife  all  the  personal 
property  which  I  may  have  at  my  decUh,^' 

This  language  is  broad  enough  and  emphatic  enough  to 
cover  his  personal  estate  of  every  kind,  and  derived  from 
whatever  source. 

Had  the  testator  increased  his  personal  estate  in  any  other 
manner  than  by  the  sale  of  his  real  estate  after  the  execution 
of  his  will,  there  can  be  no  question  but  that  all  that  he 
possessed  at  the  time  of  his  death  passed  to  his  widow  sub- 
ject to  the  demands  of  creditors  under  the  first  clause  of  the 
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will.  There  is  no  contention  to  the  contrary,  and  can  be 
none. 

If  this  is  so  we  can  discover  no  sufficient  reason  for  ex- 
cluding the  proceeds  of  the  real  estate  sold. 

The  testator  was  at  liberty  to  dispose  of  his  property,  real 
and  personal,  notwithstanding  his  will.  When  he  disposed 
of  tlie  real  estate,  or  any  of  it,  the  portions  of  the  will  re- 
lating thereto  were  annulled  ;  the  conditions  were  the  same 
as  they  would  have  been  had  such  real  estate  not  been  men- 
tioned therein. 

Suppose  when  the  original  will  was  executed  the  fourth 
and  fifth  clauses  therein  had  been  omitted,  and  suppose, 
further,  that  the  testator  had  died  without  disposing  of  said 
real  estate ;  as  to  it  he  would  have  died  intestate,  and  it  would 
have  descended  under  the  law  to  his  lawful  heirs.  But  if 
we  suppose  that  clauses  four  and  five  had  been  omitted  from 
the  will,  and  thereafter  (as  he  did  do)  the  testator  had  con- 
verted the  real  estate  therein  referred  to  into  money,  it  seems 
to  us  that  there  can  be  no  question  but  that  the  widow 
would  have  taken  the  same  under  clause  one  of  the  will. 
Indeed,  the  will  might  have  been  executed  in  the  form  sup- 
posed with  a  view  to  a  sale  of  the  real  estate  and  a  disposi- 
tion of  the  proceeds  under  said  first  clause. 

The  broad  and  emphatic  language  of  the  testator  is  not 
open  to  constimction.  It  disposed  of  all  of  his  personalty, 
and  the  other  portions  of  the  will  of  all  of  the  testator's  real 
estate. 

We  are  of  the  opinion  that  there  can  be  no  question  but 
that  the  notes  given  for  the  real  estate,  and  held  by  the  tes- 
tator at  the  time  of  his  death,  were  a  part  of  the  wile's 
legacy. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct  11, 1890. 
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No.  15,673. 

The  State  i;.  Drake. 

Cbiminai.  Law. — BroueuUon  by  Affidcmt  and  Ifrformaiium,^PUa  in  Abate- 
menL — WhcU  U  Mtut  I\U  in  Issue, — Demurrer, — A  prosecntion  is  author- 
ised by  affidavit  and  information,  nnder  our  statute,  when  these  four 
things  concur,  viz.:     A  public  offence  must  have  been  committed ;  the 

defendant  must  not  be  under  indictment ;  the  court  must  be  in  session,  '}^   367 

167    149 

and  the  grand  jury  must  have  been  discharged  for  the  term  when  the 
affidavit  and  information  are  filed  and  the  prosecution  commenced.  A 
plea  in  abatement  to  a  prosecution  commenced  by  affidavit  and  informa- 
tion which  does  not  put  in  issue  the  truth  of  these  four  facts  is  bad,  and 
it  is  proper  to  sustain  a  demurrer  to  the  same. 
SAMX.'^PUain  AbcUemeaL — What  it  Must  Negative. — To  constitute  a  good 
plea  in  abatement  to  the  prosecution  of  a  criminal  charge  by  affidavit 
and  information,  the  plea  must  negative  all  of  the  provisions  of  the 
statute  authorizing  a  prosecution  for  the  offence  by  affidavit  and  infor- 
mation. It  must  allege  facts  showing  that  the  prosecuting  attorney  has 
no  right  to  prosecute  the  charge  against  the  defendant  in  the  cause  on 
affidavit  and  information. 

From  the  Shelby  Circuit  Court. 

J.  C.  McNuttf  Prosecuting  Attorney,  and  A.  F.  Wray,  for 
the  State. 

K.  M.  Hord  and  E.  K,  AdamSf  for  appellee. 

OiiDS,  J. — The  prosecating  attorney  filed  a  proper  affida- 
vit and  information  in  the  Shelby  Circnit  Court  on  the  23d 
day  of  January,  1890,  and  during  the  December  term,  1889, 
of  said  court,  charging  the  appellee  with  the  crime  of  arson 
by  burning  -the  barn  of  one  Margaret  O'Tool,  on  the  27th 
day  of  March,  1889. 

To  this  affidavit  and  information  the  appellee  filed  a  plea 
'  in  abatement,  in  which  it  is  alleged  that  the  prosecuting  at- 
torney, on  the  30th  day  of  December,  1889,  during  the  same 
'  December  term  of  court,  but  at  a  time  when  the  court  was 
I  not  in  session,  filed  with  the  clerk  of  the  court  an  affidavit 
and  information  charging  the  appellee  with  burning  the 
barn  of  said  Mary  OTool  on  the  27th  day  of  March,  1889, 
averring  that  the  affidavit  and  information  properly  charged 
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the  crime  of  arson,  and  that  upon  said  affidavit  and  informa- 
tion, so  filed  on  December  30th,  1889,  the  clerk,  withoat  any 
order  of  court,  issued  a  warrant  which  was  served  by  the 
sheriff  by  taking  the  appellee  into  custody,  averring  in  the 
plea  that  the  offence  charged  in  the  affidavit  and  informa- 
tion filed  on  December  30th  is  the  identical  and  same  offence 
charged  in  the  affidavit  and  information  filed  January  23d; 
that  at  the  time  of  filing  the  last  affidavit  and  information 
the  first  affidavit  and  information  were  still  pending ;  that  at 
the  time  of  the  filing  of  the  first  affidavit  and  information, 
and  the  appellee's  arrest  thereon,  the  appellee  was  not  in 
custody  or  on  bail  on  said  charge  or  any  other  criminal 
charge,  nor  had  any  indictment  on  said  charge  or  any 
other  criminal  charge  been  presented  by  any  grand  jury 
against  him  and  been  quashed,  nor  had  any  cause  been 
appealed  to  the  Supreme  Court  and  reversed  on  account 
of  any  defect  in  any  indictment  to  which  he  was  a  party; 
that  at  the  time  of  filing  said  first  named  affidavit  and 
information  the  Shelby  Circuit  Court  was  then  in  session, 
and  a  grand  jury  duly  and  legally  organised  and  empan- 
elled was  in  session,  and  had  not  been  discharged;  that 
appellee  did  not  appear  to  said  named  affidavit  and  in- 
formation or  plead  thereto,  so  as  to  give  the  court  ju- 
risdiction over  his  person ;  that  long  prior  to  the  begin- 
ning of  the  December  term,  1889,  of  the  Shelby  Circuit 
Court,  the  prosecuting  attorney  had  full  notice  of  the  . 
knowledge  of  the  alleged  felony,  and  the  witnesses  by 
whom  he  expected  to  prove  the  same,  including  the  wit- 
nesses upon  the  back  of  the  information  in  this  case,  and 
that  on  the  30th  day  of  December,  1889,  when  the  grand 
jury  was  in  session,  all  of  said  witnesses  were  present  in  the 
court-house,  in  the  city  of  Shelby  ville,  in  every  respect  avail- 
able to  him  and  said  grand  jury,  for  the  purpose  of  procur- 
ing an  indictment  on  said  charge ;  that  during  the  May 
term,  1889,  and  October  term,  1889,  of  the  Shelby  Circuit 
Court,  and  after  the  commission  of  said  alleged  offence  on  the 
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27th  day  of  March,  1889,  of  which  said  prosecuting  attorney 
had  full  knowledge,  prior  to  said  terms  of  court,  there  was,  at 
each  of  said  terms  of  court,  and  also  at  a  term  of  said  court  be- 
£un  on  the  3d  day  of  December,  1889,  a  grand  jury  at  each 
term  in  session  in  said  coiirt ;  that  •appellee  is  not  now  in 
custody  otherwise  than  by  the  filhig  of  the  affidavit  and  in- 
formation in  this  cause,  upon  which  a  warrant  was  issued  by 
the  clerk  of  this  court,  by  virtue  of  which  he  is  alone  being 
held ;  that  at  the  time  of  the  filing  of  said  affidavit  and  in- 
formation he  was  not  in  custody  or  npon  bail  upon  any 
criminal  charge  whatever,  except  the  custody  and  charge 
aforesaid,  so  filed  on  December  30th,  1889,  which  conferred 
no  jurisdiction  on  this  court  to  hold  or  try  him  upon  said 
charge  for  the  reasons  aforesaid ;  that  at  the  time  of  filing 
this  affidavit  and  information,  on  this  day  in  this  court,  the 
defendant  was  not  in  custody  or  on  bail  upon  a  charge  of 
any  crime  other  than  as  stated  herein,  nor  had  any  charge 
against  him  been  presented  by  indictment  by  any  grand 
jury  and  been  quashed,  nor  had  any  cause  been  appealed  to 
the  Supreme  Court  and  reversed  on  account  of  any  defect 
in  any  indictment  to  which  he  was  a  party ;  that  if  any  crime 
whatever  had  been  committed  it  was  committed  upon  the 
27th  day  of  March,  1889,  and  before  the  discharge  of  the  grand 
jury  at  the  March  term,  1889,  of  this  court,  and  before  their 
discharge  in  the  May  and  October  terms,  1889 ;  and  that  since 
said  time  three  grand  juries  have  been  in  session  in  this 
county  of  Shelby  and  State  of  Indiana,  duly  qualified  and 
empowered  to  present  an  indictment  against  any  person  guilty 
of  a  felony  in  such  matter,  and  of  which  the  prosecuting  at- 
torney had  notice.  Prayer,  that  the  affidavit  and  informa- 
tion abate.     The  plea  is  sworn  to  by  the  appellee. 

The  prosecuting  attorney  demurred  to  this  plea  and  the 
demurrer  was  overruled  and  exceptions  reserved.    The  pros- 
ecuting attorney  then  filed  a  reply,  to  which  the  appellee 
filed  a  demurrer,  which  was  sustained  and  exoeptionB  re- 
Vol,  126.— 24 
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served^  and  the  prosecuting  attorney  refusing  to  plead  further, 
the  court  rendered  judgment  for  the  appellee  on  his  plea  in 
abatement  and  discharged  him. 

The  ruling  of  the  court  in  overruling  the  demurrer  to  the 
plea  in  abatement  and  sustaining  the  demurrer  to  the  reply 
thereto  is  assigned  as  error. 

To  constitute  a  good  plea  in  abatement  to  the  prosecatioo 
of  a  criminal  charge  by  affidavit  and  information  the  plea 
must  negative  all  of  the  provisions  of  the  statute  authoris- 
ing a  prosecution  for  the  offence  by  affidavit  and  infornuh 
tion,  and  this  plea  does  not  do  so. 

The  statute  (section  1733)  pi-ovides  that  ^'  The  information 
may  be  substantially  in  the  same  form  as  that  given  for  an 
indictment,  substituting  for  the  words^  *  the  grand  jury  of 
iHie  county  of ,  upon  their  oaths,  do  present/  the  fol- 
lowing :  '  Thomas  M.  Brown,  the  prosecuting  attorney  for  the 

county  of ,  gives  the  court  to  understand  and  be  informed/ 

It  shall  not  be  necessary,  in  an  information,  to  state  the  rea- 
son why  the  proceeding  is  by  information  instead  of  indict- 
ment. And  in  a  prosecution  for  a  felony  by  information,  it 
shall  not  be  necessary  to  prove  the  facts  showing  the  right 
so  to  prosecute  by  information,  unless  such  facts  are  pat  in 
issue  by  a  verified  plea  in  abatement.'' 

The  plea  in  abatement  as  provided  for  in  this  section,  to 
be  sufficient,  must  put  in  issue  the  right  of  the  prosecating 
attorney  to  prosecute  by  information ;  to  do  this  it  must  al- 
lege facts  showing  that  the  prosecuting  attorney  has  no  right 
to  prosecute  the  charge  against  the  defendant  in  the  cause  on 
affidavit  and  information. 

The  fourth  subdivision  of  section  1679  provides  that  a 
prosecution  for  all  public  offences  except  treason  and  murder 
may  be  prosecuted  on  affidavit  and  information,  '*  When- 
ever a  public  offence  has  been  committed,  and  the  part^ 
charged  with  the  offence  is  not  already  under  indictment 
therefor,  and  the  court  is  in  session,  and  the  grand  jury  has 
been  discharged  for  the  term.'' 
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Clearly  the  facts  authorizing  the  prosecuting  attorney  to 
prosecute  the  charge  against  the  defendant  under  this  pro- 
vision of  the  statute  are  not  put  in  issue  by  the  plea  in  abate* 
ment  in  this  case.  There  is  no  averment  in  the  plea  but 
that  a  public  offence,  and  the  particular  offence  cnarged,  had 
been  committed,  that  the  defendant  was  not  under  indictment, 
and  the  court  was  in  session  and  the  grand  jury  had  been 
discharged  for  the  term  when  the  affidavit  and  information 
in  this  case  were  filed. 

We  are  not  favored  with  a  brief  on  behalf  of  the  appel- 
lee, and  hence  are  not  informed  upon  what  theory  it  is  con* 
tended  on  his  behalf  that  the  plea  is  good,  or  upon  what 
ground  the  court  overruled  a  demurrer  thereto  except  as  sug- 
gested by  the  prosecuting  attorney  in  his  brief. 

The  theory  suggested  by  the  plea  itself,  and  also  by  the 
prosecutor,  is  that  it  is  the  duty  of  the  prosecuting  attor< 
ney,  and  he  is  bound  at  his  peril,  in  all  cases  where 
he  has  knowledge  of  the  commission  of  an  offence  before 
or  during  a  sitting  of  the  grand  jury,  and  has  knowledge  of 
witnesses  having  information  in  regard  to  its  commission  by 
whom  he  expects  to  maintain  the  charge,  to  present  the  mat- 
ter to  the  grand  jury  and  obtain  an  indictment,  and  if  the 
prosecuting  attorney  neglects  or  fails  to  present  the  same  to 
the  grand  jury  he  is  barred  from  aflerwards  prosecuting  the 
same  on  affidavit  and  information.  And  it  is  suggested  that 
counsel  for  the  appellee  relied  in  the  court  below  o'n  the  de- 
cision in  the  case  of  State  v.  Boswelly  104  Ind.  541,  as  sup- 
porting this  doctrine.  We  have  examined  the  decision,  and 
it  falls  far  short  of  supporting  any  such  theory.  In  that  case 
it  was  held  that  if  a  defendant  was  arrested  before  a  jus- 
tice and  recognized  to  appear  at  a  future  term  of  court, 
there  could  be  no  prosecution  by  affidavit  and  informa- 
tion, but  it  must  be  by  indictment ;  that  under  such  cir- 
cumstances it  must  be  presented  to  the  grand  jury.  In  that 
case  the  statute,  approved  March  10th,  1873,  2  B.  8.  1876, 
p.  418,  which  leaves  the  calling  of  a  grand  jury  to  the  dis- 
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oretiou  of  the  court,  provided  it  should  be  called  twice  in 
every  year,  does  not  seem  to  have  been  considered.  See 
Kennegar  v.  StcUCy  120  Ind.  176.  But  the  case  of  State  \\ 
Boswell,  supra,  does  not  conflict  with  the  theory  we  take  of 
this  case. 

It  is  true,  primarily,  prosecutions  in  the  circuit  court  are 
by  indictment,  but  to  provide  a  more  complete  and  speedy 
method  for  the  prosecution  of  criminal  cases,  and  to  avoid 
cases  being  presented  to  a  grand  jury,  and  going  through 
with  a  preliminary  examination,  when  the  prosecuting  attor- 
ney is  possessed  of  the  knowledge  of  the  commission  of  a 
crime,  and  of  the  information  necessary  to  prosecute  the 
same,  it  is  provided  by  statute  that  certain  offences,  at  cer- 
tain times  and  under  certain  circumstances,  may  be  made  by 
affidavit  and  information.  In  some  cases,  where  the  prose- 
cuting attorney  is  possessed  of  the  knowledge  that  an  offence 
has  been  committed,  all  the  necessary  information  for  pros- 
ecuting the  violator  of  the  law,  and  a  witness  is  willing  to 
make  an  affidavit  for  the  arrest,  a  preliminary  ezaminatioD 
before  a  grand  jury  is  unnecessary,  and  the  mode  of  prose- 
cution and  the  time  for  instituting  it  must,  of  necessity,  be, 
and  is,  to  some  extent,  left  to  the  discretion  of  the  prosecut- 
ing attorney,  who  is  the  sworn  officer  of  the  State,  charged 
with  this  duty  ;  but  when  he  prosecutes  by  affidavit  and  in- 
formation he  must  come  within  the  provisions  of  the  statute 
authorizing  prosecutions  in  that  manner. 

To  authorize  a  prosecution  by  affidavit  and  informatioD, 
under  the  fourth  subdivision  of  section  1679,  four  things 
must  concur,  and  are  requisite,  viz. :  A  public  offence  must 
have  been  committed  ;  the  defendant  must  not  be  under  in- 
dictment; the  court  must  be  in  session,  and  the  grand  jury 
must  have  been  discharged  for  the  term,  when  the  affidavit 
and  information  are  filed,  and  the  prosecution  commenced. 
If  these  four  things  exist,  then  the  prosecuting  attorney  has 
the  right  to  prosecute  by  affidavit  and  information.  The 
plea  in  abatement,  in  this  case,  does  not  put  in  issue  the 
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trath  of  these  foor  facts,  and  it  is^  therefore,  bad,  and  the 
oonrt  erred  in  overraling  a  demurrer  to  it.  Elder  v.  State, 
96  Ind.  162;  Hodge  v.  State,  85  Ind.  561. 

The  ruling  on  the  demurrer*  to  the  reply  involves  the  same 
question,  and  it  was  also  error  to  sustain  the  demurrer  to 
the  reply. 

Judgment  reversed,  at  costs  of  appellee,  with  instructions 
to  proceed  in  accordance  with  this  opinion. 

FUed  Oct.  11, 1890. 


No.  14,090. 

Shewalter  v.  Williamson. 

Nkw  TbiaIm — Newly  Diaetwered  Evidence. — MaterialHy  of. — CompUmt  Muti 
iSftow. — A  complaint  for  a  new  trial  for  newlj  discovered  evidence  must 
show  npon  its  face  that  the  newly  discovered  evidence  is  material  to 
acme  matter  in  question  in  the  case,  and  all  the  facts  essential  to  the 
validity  of  the  complaint  must  be  stated  in  the  body  of  the  pleading  as 
in  ordinary  cases. 

From  the  Jay  Circuit  Court. 

J.  M.  Smith  and  C.  Corwin,  for  appellant. 

D.  jP.  Taylor  and  iJ.  H.  Hartford,  for  appellee. 

Mitchell,  J. — ^The  only  question  involved  in  this  ap- 
peal relates  to  the  propriety  of  the  ruling  of  the  court  in 
sustaining  a  demurrer  to  the  plaintiff's  complaint.  The 
proceeding  was  instituted  after  the  term  at  which  a  judg^ 
ment  had  been  rendered  against  the  plaintiff  below,  for  the 
purpose  of  procuring  a  new  trial  on  the  ground  of  newly 
discovered  evidence. 

An  examination  of  the  complaint  makes  it  clear  that  it 
does  not  state  facts  sufficient.  It  can  not  be  necessary  or 
naefal  to  set  out  the  complaint.    It  is  quite  sufficient  to  say, 
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eliminating  the  pleadings  and  evidence  in  the  original  case, 
which  are  filed  as  part  of  the  complaint  under  examination, 
it  does  not  appear  what  questions  were  in  issue  in  the 
case  in  which  a  new  trial  is  sought  to  be  obtained,  nor  does 
it  appear  bow  the  newly  discovered  evidence  is  material. 

It  is  averred  in  the  complaint  that  an  action  was  pending 
in  the  Jay  Circuit  Court,  and  that  the  defendant  or  appellee 
in  the  present  case  recovered  a  judgment  against  the  appel- 
lant for  a  specified  sum.  The  pleadings  and  evidence  are 
set  out,  and  then  after  averring  that  the  court  in  annoanc- 
ing  its  judgment,  allowed  the  defendant  certain  items  of  ac- 
count, it  is  alleged  that  since  the  trial  the  appellant  bas 
discovered  certain  receipts,  and  a  certain  written  contract. 
While  it  may  be  inferred  from  an  examination  of  the  plead- 
ings and  evidence  taken  in  the  original  case  that  the  receipts 
and  contract  referred  to  were  material  to  some  inquiry  in- 
volved in  the  trial,  yet  there  are  no  averments  of  fact  in  the 
complaint  which  show  that  these  papers  were  relevant  to  any 
inquiry  before  the  court.  If  it  had  been  averred,  for  ex- 
ample, that  it  became  a  material  question  at.  the  trial  of  the 
cause  whether  or  not  certain  items  of  account  had  been  paid, 
and  that  the  defendant  testified  that  they  had  not  been  paid, 
and  that  the  plaintiff  had  since  found  receipts  figned  by  the 
defendant  covering  those  items,  the  court  might  then  seethe 
materiality  of  the  receipts.  Blackburn  v.  Orowdery  110  Ind. 
127.  There  is  no  averment  of  that  character  in  the  com- 
plaint, nor  is  there  any  other  averment  from  which  the  ma- 
teriality of  the  receipts  or  contract  appears.  A  complaint  for 
a  new  trial  for  newly  discovered  evidence  must  show  upon 
its  face  that  the  newly  discovered  evidence  is  material  to 
some  matter  in  question  in  the  case,  and  all  the  facts  essen- 
tial to  the  validity  of  the  complaint  must  be  stated  in  the 
body  of  the  pleading  as  in  ordinary  cases.  GlideweB  v. 
Daggy,  21  Ind.  95;  Hines  v.  Driver,  100  Ind.  315. 

Without  determining  whether  or  not  the  facts  averred 
show  sufficient  diligence  in  not  discovering  the  evidence  be- 
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fore  the  trial  was  concluded,  we  are  clear  that  the  demurrer 
was  properly  sustained  because  of  the  defect  above  pointed 
out. 

Judgment  affirmed,  with  costs. 

Filed  Get.  14, 1800. 
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BlZfXi  OF  EzcHAKQB. — Oopy  of  Aeeepkmec — AvennenU  of  CbinpbuU  not  Cba- 
inUed  Thereby. — In  an  action  upon  a  bill  of  exchange  drawn  by  the  de- 
fendant, payable  to  his  own  order  and  endorsed  by  him  to  the  plaintiffs, 
the  acceptance  is  not  the  foundation  of  the  action,  and  the  copy  thereof 
filed  with  the  complaint  can  not  control  its  averments. 

Same. — Pnaentment  for  J^xymeni  and  Jh-oUst,  —  When  Made  in  Time, — A 
thirty-day  bill  of  exchange  drawn  on  February  11th,  1884,  and  accepted 
on  the  same  day,  was  properly  presented  for  payment  and  protest  on 
the  15th  day  of 'March,  1884,  there  being  twenty-nine  days  in  February, 
1884,  which  would  make  the  bill  payable  on  March  12th,  and  the  three 
days  of  grace  bringing  it  np  to  March  15th. 

8A1U. — Legal  I^taentmeni  for  FaymenL —  Whai  OontUiute$. — NoHoe  q^  Du- 
konor. — When  nol  ai  Varianee  wUh  Complaint, — Where  a  bill  of  exchange 
was  taken  to  the  place  designated  in  the  acceptance  as  the  place  of 
payment,  and  the  place  was  unoccupied  and  closed,  and  no  one  could 
be  found  to  whom  presentment  for  payment  could  be  made,  in  legal 
effect  the  bill  was  presented  and  payment  refused.  The  statement  in 
the  notice  of  dishonor  that  the  bill  was  duly  presented  for  payment 
without  a  recital  of  the  fiftts,  does  not  conflict  with  the  allegation  in 
the  complaint  setting  forth  the  facts  in  detail. 

Sake. — Noiiee  of  Dishonor.—  When  Mailed  in  Time. — ^Where  the  notice  of 
protest  was  mailed  by  the  notary  the  next  day  after  the  protest  was 
made,  at  the  post-office  in  Chicago,  Illinois,  to  the  Citizens'  Bank  of 
Attica,  Indiana,  addressed  to  said  bank  at  that  place  with  directions 
to  the  bank  to  forward  the  same  to  the  defendant,  whose  address  was 
unknown  to  the  notary,  it  was  mailed  within  the  proper  time.  The 
paper  was  payable  in  the  State  of  Illinois,  and  was,  therefore,  con- 
trolled by  the  statutes  of  Illinois  relating  to  commercial  paper.    Under 
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the  lawB  of  that  State  a  period  of  three  days  of  grace  was  allowed  after 
the  matarity  of  the  bill,  and  forty-eight  hours  thereafter 'given  to  the 
notary  in  which  to  mail  the  notice. 

Baxm.— Notice  €f  BroiesLSn^kieney  <if. — DetAgwOion  af  Monihi  by  F^gmrtL-- 
The  notice  of  protest  was  as  follows:  ''State  of  Illinois,  Ckianty  of 
Cook,  Ghicago/IUinois,  3—16—1884 :  Sir :  A  draft  for  $500  on  F.  W. 
Pnllen  A  Co.,  dated  2 — 11 — 84,  payable  thirty  days  after  date,  endorsed 

by ,  has  been  this  day  by  me  protested  for  non-payment,  and  I 

hereby  notify  yoa  that  payment  has  been  daly  demanded,  and  tlie 
holder  looks  to  you  for  payment,  damages,  interest  and  costs.    Done  st 
the  request  of  the  First  National  Bank  of  Chicago. 
"  To  Jambb  Bbown.  Okville  Peokxnn,  Notary  Pablic.'' 

Mdd^  that  the  employment  of  figures  to  designate  the  months  did  not 
Titiate  the  notice. 

HMf  also,  that  the  bill  was  so  described  in  the  notice  as  to  give  to  tlie 
defendant  the  information  that  it  was  the  paper  sued  on  that  was  pro- 
tested. 

Sdd,  also,  that  the  defendant  could  but  understand  from  the  notioe 
that  the  First  National  Bank  of  Chicago  held  the  bill,  or  at  least  that 
he  could  ascertain  its  whereabouts  by  inquiring  of  said  bank. 

From  the  Warren  Circuit  Court. 

J.  McGabe  and  E.  F.  MoGabe,  for  appellant. 
(7.  V.  MoAdamSf  for  appellees. 

Berkshire,  C.  J. — This  was  an  action  upon  a  bill  of  ex« 
change  drawn  by  the  appellant,  payable  to  his  own  order 
and  endorsed  by  him  to  the  appellees. 

The  case  has  been  here  once  before,  bat  the  questions  now 
involved  were  not  then  before  the  court  for  consideration. 
Brawn  v.  JoneSy  113  Ind*  46. 

After  the  cause  had  been  remanded  to  the  trial  court 
for  a  new  trial,  the  appellees  obtained  leave  to  amend  their 
complaint,  and  did  amend  it.  Thereafter  the  appellant  with- 
drew his  answers,  and  filed  a  demurrer  to  the  complaint. 

The  court  overruled  the  demurrer,  and  the  appellant  saved 
an  exception,  and  filed  an  answer  in  general  denial. 

The  cause  being  at  issue  the  appellant  moved  the  court  for 
a  judgment  on  the  state  of  the  pleadings.  This  motion  was 
overruled,  and  an  exception  reserved,  and  afterwards  a  bill 
of  exceptions  was  filed. 
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After  overruling  the  motion  of  the  appellant  for  judgment 
the  cause  was  submitted  to  the  court  for  trial,  with  a  request 
for  a  special  finding.  A  special  finding  was  thereafter  re- 
turned, and  to  the  conclusions  of  law  therein  announced  the 
appellant  saved  an  exception,  and  the  court  gave  judgment 
for  the  appellees. 

The  errors  assigned  are  as  follows : 

1.  Overruling  the  demurrer  to  the  complaint. 

2.  Overruling  the  motion  for  judgment  on  the  state  of  the 
pleadings. 

3.  Error  in  the  conclusions  of  law. 

No  specific  causes  for  giving  judgment  in  favor  of  the  ap- 
pellant upon  the  state  of  the  pleadings  were  stated  in  his 
motion,  and  if  for  no  other  reason  the  court  might  for  this 
reason  have  very  properly  overruled  the  motion. 

The  motion  should  have  been  so  drawn  as  to  direct  the 
court's  attention  to  the  questions  sought  to  be  raised  thereby. 
It  is  the  business  of  the  court  to  consider  such  questions  as 
its  attention  may  be  called  to  if  they  are  properly  be- 
fore it,  but  none  other.  But  counsel  for  the  appellant,  in 
their  argument,  inform  us  that  the  motion  was  grounded  on 
Jthe  insufficiency  of  the  complaint,  and  that  being  the  case 
the  same  questions  are  raised  by  the  first  assigned  error.  We 
have  carefully  examined  the  complaint,  and  have  no  hesita- 
tion in  holding  it  good. 

The  action  rests  upon  a  bill  of  exchange  drawn  by  the  ap- 
pellant in  favor  of  himself  upon  a  firm  doing  business  in 
the  city  of  Chicago,  State  of  Illinois.  After  its  acceptance 
it  was  endorsed  to  the  appellees.  The  point  is  made  that  it 
does  not  appear  by  averment  in  the  complaint  whether  the 
bill  was  endorsed  before  or  after  its  acceptance,  and  on  the 
assumption  that  the  presumption  arises  that  the  endorsement 
was  before  its  acceptance  the  argument  is  built.  But  as  the 
complaint  clearly  shows  that  the  bill  was  accepted  before  its 
endorsement,  the  argument  can  have  no  weight. 
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It  is  contended  that  the  copy  of  the  acceptance  filed  with 
the  complaint  limited  the  time  of  payment  to  twenty-eight 
days  from  the  date  of  the  bill^  and  hence  it  was  not  protested 
in  time,  and  therefore  the  drawer  was  discharged.  Bat  as 
the  acceptance  is  not  the  foundation  of  the  action,  the  copj 
thereof  filed  with  the  complaint  can  not,  as  contended,  con- 
trol the  averments  of  the  complaint. 

The  court  did  not  err  in  its  conclusions  of  law.  The  bill 
was  drawn  on  February  11,  1884,  and  accepted  on  the  same 
day.  It  was  a  thirty-day  bill.  The  acceptance  was  without 
qualification,  except  as  to  the  place  of  payment.  It  required 
presentation  at  No.  136  East  Kinzie  street,  Chicago,  Illi- 
nois, which  was  the  place  of  business  of  the  acceptors. 

There  were  twenty-nine  days  iuFebruary,  1884,  hence  the 
bill  was  payable  on  the  12th  day  of  March,  and  when  three 
days  of  grace  are  added  thereto  we  have  reached  the  16th  of 
said  month,  which  was  the  day  on  which  the  bill  was  presented 
for  payment,  and  protested  for  non-payment ;  and  this  was 
the  proper  date  for  presentment  and  protest.  Helphenstm 
V.  Vineennea  Nat'l  Bank,  66  Ind.  682. 

The  further  point  is  made  that  there  is  a  variance  between 
the  allegation  in  the  complaint  (which  is  supported  by  th{ 
special  finding)  and  the  notice  which  was  given  to  the  de- 
fendant of  the  dishonor  of  the  paper.  The  complaint  alleges, 
and  the  special  finding  so  finds,  that  the  bill  was  taken  to 
the  place  designated  in  the  acceptance  as  the  place  of  pay- 
ment, and  that  the  building  was  unoccupied  and  closed,  and 
no  one  could  be  found  to  whom  presentment  for  payment 
could  be  made,  while  the  notice  states  that  the  bill  was  dnly 
presented  for  payment. 

There  is  nothing  in  the  distinction  attempted  to  be  drawn. 
In  legal  efiect  the  bill  was  presented  and  payment  refused; 
at  least  we  can  not  see  how  the  appellant  can  be  prejudiced 
because  of  the  failure  of  the  notice  to  recite  the  facts  as  they 
occurred.    See  Henry  v.  State  Bank,  3  Ind.  216 ;  Tiedeman 
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Com*  Paper^  section  346;  Randolph  Com.  Paper,  section 
1226. 

After  protesting  the  bill  the  notary^  who  executed  the 
flame,  mailed  a  notice  thereof  at  the  post-office  in  Chicago, 
Illinois^  to  the  Citizens^  Bank  of  Attica,  Indiana,  addressed 
to  said  bank  at  that  place,  with  directions  to  said  bank  to 
forward  the  same  to  the  appellant,  his  address  not  being 
known  to  the  said  notary.  The  said  notice  was  mailed  on 
the  16th  of  March,  the  next  day  after  the  protest  was  made, 
and  was  received  by  the  said  bank  on  the  18th  of  the  said 
month,  and  mailed  by  the  first  mail  going  to  the  appellant's 
post-office  after  its  receipt,  and  was  received  by  the  appel- 
lant on  the  20th  of  said  month. 

It  is  contended  that  the  notice  was  not  mailed  by  the  no- 
tary at  Chicago  within  the  proper  time.  We  think  there  is 
nothing  in  this  objection.  The  paper  was  payable  in  the 
State  of  Illinois,  hence  was  controlled  by  the  statutes  of 
Illinois  relating  to  commercial  paper.  2  Daniel  Neg.  Inst., 
section  936 ;  ShanUin  v.  Cooper^  8  Blackf.  41 ;  Tamer  v. 
ItogerSj  8  Ind.  139 ;  Bryant  v.  Edaon,  8  Vt.  325 ;  Andrews 
V.  Pond,  13  Pet.  65;  Allen  v.  BraUon,  47  Miss.  119;  For- 
dyce  V.  Nelson,  91  Ind.  447;  Murphy  v.  Collins,  121  Mass. 
6.  By  the  laws  of  that  State  there  was  a  period  of  three 
days  allowed  as  grace  after  the  maturity  of  the  bill,  and 
forty-eight  hours  thereafter  given  to  the  notary  in  which  to 
mail  the  notice.  But  the  notice  was  mailed  the  next  day 
after  the  protest,  which  was  in  time  if  controlled  by  the  Lex 
Mercatoria,  2  Am.  &  Eng.  Encyc.  of  Law,  p.  327,  and 
cases  cited.  But  it  is  contended  that  the  notice  was  insuffi- 
cient. It  was  as  follows : 
''  Slate  of  Illinois,  County  of  Cook,  Chicago,  Illinois,  3 — 15^ 

1884: 

"  Sir  :    A  draft  for  $500  on  P.  W.  PuUen  &  Co.,  dated 

2 — 11 — 84,  payable  thirty  days  after  date,  endorsed  by , 

has  been  this  day  by  me  protested  for  non-payment,  and  I 
hereby  notify  you  that  payment  has  been  duly  demanded,  and 
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the  holder  looks  to  yoa  for  payment,  damages^  interest  and 
costs.  Done  at  the  request  of  the  First  National  Bank  of 
Chicago. 

"  To  James  Bbown.  Obville  Peckenk, 

"  Notary  Public.''    • 

It  is  objected  that  the  figures  "  3—15—1884,"  and  "  2— 
11 — 84''  have  no  legal  significance,  and  that  the  appellant 
was  not  bound  to  take  notice  therefrom  the  date  at  which 
the  notice  was  written,  or  of  the  date  of  the  paper  protested. 
There  is  nothing  in  this  objection  ;  the  appellant  knew  as 
well  from  the  figures  employed  the  dates  intended  as  though 
the  names  of  the  months  had  been  written,  and  that  was  all 
that  was  necessary. 

But  it  is  contended  that  the  bill  was  not  so  described  in 
the  notice  as  to  give  to  the  appellant  the  information  that  it 
was  the  paper  sued  on  that  was  protested.  We  think  other* 
wise. 

From  the  facts  stated  the  appellant,  if  a  person  of  ordi- 
nary intelligence,  could  but  understand  that  the  paper  sued 
upon  was  the  paper  referred  to  in  the  notice,  and  especially 
so  if  he  bad  drawn  no  other  bill  for  the  same  amount,  on  the 
same  date,  directed  to  the  same  persons  for  acceptance.  Upon 
the  sufficiency  of  such  notices  we  cite  the  following  authori- 
ties :  Henry  v.  State  Bank,  supra;  2  Am.  and  Eng.  Encyc. 
of  Law,  p.  408,  and  notes ;  Tiedeman  CSom.  Paper,  section 
345 ;  Randolph  Com.  Paper,  section  1224. 

But  it  is  contended,  lastly,  that  the  appellant  was  not  in* 
formed  who  held  the  paper,  and  where  it  could  be  found. 

The  notice  stated  that  the  bill  was  protested  at  the  in* 
stance  of  the  First  National  Bank  of  Chicago,  and  the  appel* 
lant  could  but  understand  from  this  that  it  held  the  paper, 
at  least  that  he  could  ascertain  its  whereabouts  by  inquiring  of 
said  bank.  Randolph  Com.  Paper,  section  1221 ;  2  Am.  and 
Eng.  Encyc.  of  Law,  pp.  410,  411 ;  Daniel  Neg.  Inst, 
section  979.     We  quote   from  this   last  authority:     "The 
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notice  need  not  state  who  is  the  holder  of  the  bill  or  notey 
nor  at  whose  request  it  is  given/' 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  14, 1890. 


No.  13,931. 
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Pbaohge. — NoUee  by  I\U>Hc(Uvm. — Svffidmcy  of, — Sii£5cient  notice  by  pnb- 
lication  is  made  where  it  appears  that  three  full  weeks  of  publication 
expired  more  than  thirty  days  before  the  first  day  of  the  term  at  which 
the  non-resident  was  notified  to  appear. 

Samsl^Nwm  Pro  Tumc  EnJtry. —  When  May  he  Made,—ki  any  time  before 
final  judgment  is  entered  the  court  may  properly  make  a  nwic  pro  tunc 
entry  of  the  order  for  publication. 

MoBiGAOE.— JZedemption.— £l}t»ito6fe  Tender. —  When  Not  Bequired, — While 
the  general  rule  is  that  the  plaintiflf  in  an  equitable  proceeding  to  re- 
deem real  property  must  make  an  equitable  tender  of  the  amount  due 
the  senior  lien-holder,  where  the  senior  lien-holder  has  money  in  his 
hands  which  it  is  his  duty  to  apply  to  the  payment  of  his  lien,  and 
which  exceeds  the  amount  of  his  claim,  such  tender  is  not  required. 

Same. — Mortgagee  in  Poseeenon,  —  Permanent  Improvements*  —  Bepairs, — A 
mortgagee  in  possession  can  not  embarrass  the  right  to  redeem  by  mak- 
ing improvements.  He  may  make  repairs,  but  he  can  not  make  im- 
proTcments  at  the  expense  of  theredemptioners. 

Same. — Foredoture. — Decree. — Non-Adjudieation  of  Character  of  IVoperty, — 
Mights  of  Mortgagees. — A  firm  engaged  in  manufacturing  barrel  head- 
ings executed  a  chattel  mortgage  on  the  partnership  property,  consist- 
ingof  a  heading  factory  and  equipments,  situated  on  the  land  of  the 
firm,  which  was  held  by  one  of  the  partners,  as  trustee.  The  mortgage 
provided  that  the  mortgagors  might  remove  the  factory  to  land  of  the 
firm  situated  at  Sheridan,  Ind.  After  the  removal  a  second  mortgage 
was  executed,  both  upon  the  land  and  heading  factory  and  equipments, 
aubjeet,  as  recited  therein,  to  the  prior  mortgage.  Subsequently,  to  se- 
cure the  first  mortgagee's  claim,  a  conveyance,  by  agreement  a  mortgage, 
was  made  to  him  of  all  the  property.  Thereafter  an  agreement  was  en- 
tered into  by  the  interested  parties,  fixing  the  priority  of  liens,  provid- 
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ing  for  the  operation  of  the  factory  by  one  of  the  creditors  and  for  the 
application  of  the  property  to  the  debts.  Shortly  after  this  agreement 
a  mortgage  was  execated  to  the  plaintiff,  who  entered  into  a  similar 
agreement  with  the  interested  parties  to  that  mentioned.  * 

Held,  that  as  the  factory  and  its  equipments  were  originally  personal 
property,  and  so  characterixed  in  the  first  mortgage,  and  so  treated  in 
the  subsequent  agreement  and  transactions,  it  retained  that  character, 
unless  transformed  into  real  property  by  the  decree  in  the  foreclosure 
suit. 

Seldf  also,  that  the  decree  in  the  foreclosure  suit  brought  by  the  first  two 
mortgagees,  which  fixed  the  priority  of  liens,  barred  the  equity  of  re- 
demption, and  directed  that  the  property  should  be  sold,  but  which  did 
not  adjudicate  upon  the  character  of  the  property,  was  not  condosiTe 
upon  the  parties,  and  that  the  senior  lien-holders  are  not  estopped  to 
treat  it  as  personalty.  , 

Bahe. — Invalid  Sade.  ^Remedy  o/Jvnior  Mortgagee. — If  the  sale  by  the  sheriff 
on  such  decree  of  the  mill  and  equipments  as  personal  property  was 
invalid  by  reason  of  the  property  being,  in  fact,  real  property,  the  lien- 
holder's  remedy  was  by  an  attack  upon  the  sale  itself,  and  not  by  a  suit 
to  redeem. 

Sheriff's  Sale. — Judgment  Orediior. — May  Not  Redeem  from  .Hm  Own  Sak 
— A  judgment  creditor  is  not  entitled,  under  the  statute,  to  redeem  from 
a  sale  made  to  satisfy  a  judgment  entered  in  his  own  favor  as  well  as  in 
favor  of  the  other  lien -holders. 

Same. — Redemption, — Treading, — A  complaint  proceeding  on  the  theoir 
that  it  shows  a  right  to  redeem  from  a  sale  made  by  a  sheriff  can  not 
be  good  against  the  officer  by  whom  the  sale  was  made,  even  if  it  be 
conceded  that  he  did  not  make  a  true  return. 

From  the  Hamilton  Circuit  Coart. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellants. 
L.  Walla^ce,  Jr.,  and  i2.  Oraham,  for  appellee. 

Elliott^  J. — It  is  alleged  in  the  complaint  of  the  appel* 
lee  that  in  saits  brought  by  Benjamin  F.  Horn  and  James 
R.  Carson  against  Eber  Teter  and  George  Teter^  the  appel- 
lee recovered  judgment  for  (6,080,  and  that  a  decree  was 
entered  foreclosing  a  mortgage  executed  by  the  Teters  to  the 
appellee  on  four  acres  of  land,  with  its  appurtenances;  that 
on  the  laud  was  a  barrel-heading  factory,  comprising  build- 
ings, engines  and  machinery.  It  is  also  alleged  that  Horn 
recovered  a  judgment  for  (10^000,  and  obtained  a  decree  of 
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foreolosare ;  that  &  copy  of  this  decree  was  issued  to  the 
sherifiy  who  advertised  the  property  for  sale ;  that  he  sold 
the  property  to  Horn  for  $2,000,  which  was  less  than  odc- 
fifbh  of  its  value,  and  that  the  sheriff  subsequently  made  a 
return,  wherein  he  stated  that  Horn  purchased  the  land  and 
buildings  without  the  heading  factory  or  appurtenances, 
whereas  he  did,  in  fact,  purchase  the  land  with  its  appurte- 
nances. It  is  further  alleged  that  the  appellee  gave  notice 
at  the  time  of  the  sale, that  it  would  contest  the  right  of  any 
one  to  hold  the  property  purchased  at  the  sale  as  personalty ; 
that  the  Teters  are  insolvent,  and  that  appellee's  judgment 
can  only  be  collected  from  the  property  sold  to  Horn ;  that 
Horn  threatens  to  remove  the  property  from  the  State,  and 
will  remove  it  unless  enjoined ;  that  he  has  been  in  posses- 
sion of  the  property  since  1885,  and  that  the  rental  value  of 
the  property  was  from  $2,000  to  (4,000  per  annum ;  that  he 
has  given  no  credit  for  rent,  and  that  he  has  removed  from 
the  State  and  converted  to  his  own  use  property  of  the  value 
of  112,000. 

Horn  entered  a  special .  appearance  and  moved  to  quash 
the  notice  given  him  by  publication  as  a  non-resident.  The 
contention  that  the  notice  was  not  published  for  the  time 
required  must  fail.  The  proof  of  publication  shows  that 
three  full  weeks  of  publication  expired  more  than  thirty 
days  before  the  first  day  of  the  term  at  which  he  was  noti- 
fied to  appear,  and  this  was  sufficient,  as  more  than  fifty-one 
days  elapsed  between  the  fii*st  publication  and  the  first  day 
of  the  term.     Hitt  v.  JVeM^y,  96  Ind.  447. 

It  was  proper  to  make  a  nune  pro  time  entry  of  the  order 
for  publication.  No  final  judgment  had  been  entered  at  the 
time  the  motion  to  quash  was  interposed,  so  that  the  case 
was  still  pending  when  the  order  was  entered.  The  pro- 
ceedings were,  therefore,  in  fieri  at  the  time  the  nunc  pro  tune 
entry  was  made,  and  hence  it  was  clearly  within  the  power 
of  the  court  to  make  its  record  speak  the  truth.  The  rule 
which  applies  in  cases  where  the  action  has  been  fully  ter- 
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minated  by  a  final  judgment  is  not  relevant  to  snch  a  case 
as  this. 

The  complaint  is  in  the  nature  of  a  bill  to  redeem'real 
property,  and  the  general  rule  in  such  cases  is,  that  the 
plaintiff  must  make  an  equitable  tender  of  the  amount  due 
the  senior  lien-holder.  Nesbit  v.  Hanway^  87  Ind.  400 ;  Kmf 
V.  Mitchell^  36  Ind.  249.  But  while  the  general  rule  is  that  an 
equitable  tender  must  be  made  by  offering  to  pay  what  may 
be  found  due  upon  an  accounting,  yet  there  are  exceptions 
to  that  rule.  One  of  these  exceptions  exists  where  it  appean 
that  the  lien-holder  has  money  in  his  hands  exceeding  the 
amount  of  his  lien  which  he  is  equitably  bound  to  apply  to 
the  discharge  of  his  claim.  2  Jones  Mort.,  section  1096. 
The  principle  which  underlies  the  rule  requiring  an  equit- 
able tender  is,  ^*  that  he  who  asks  equity  must  do  equity." 
This  is  the  reason  for  the  rule,  and  where  the  reasons  fails  so, 
also,  does  the  rule  itself.  Beyond  doubt  the  reason  fails 
where  the  senior  lien-holder  has  money  in  his  hands  which 
it  is  his  duty  to  apply  to  the  payment  of  his  lien,  and  which 
exceeds  the  amount  of  his  claim.  As  the  complaint  in  this 
<;ase  shows  that  the  senior  lien-holder  had  money  in  his  hands 
which  it  was  his  duty  to  apply  to  the  payment  of  his  lien 
the  case  falls  not  within  the  general  rule,  for  that  &ils,  bat 
falls  within  the  exception.  We  must,  therefore,  hold  that, 
as  the  allegations  of  the  complaint  are  confessed  by  the  de- 
murrer, the  failure  to  make  an  equitable  tender  is  excused  bj 
the  facts  pleaded.  In  asserting  this  conclusion  we  do  not 
inquire  whether  Horn  was  chargeable  with  the  rents  received 
by  him  for  leaving  the  amount  of  the  rent  out  of  considera- 
tion, it  still  appears  that  he  had  twelve  thousand  dollars  in 
his  hands ;  hence,  we  need  not,  and  we  do  not,  examine  the 
question  of  the  relevancy  of  the  doctrine  declared  in  the  cases 
of  OafAn  v.  Oraydon,  41  Ind.  659 ;  Elwood  v.  Beymer,  100 
Ind.  604. 

We  do  not,  at  this  point,  decide  whether  the  appellee  has 
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aay  right  to  redeem^  bat  pass  that  question,  for  the  reason 
that  it  is  fully  presented  in  the  special  finding. 

We  are  unable  to  discover  any  theory  upon  which  it  can 
be  held  that  a  cause  of  action  is  stated  against  Hawkins. 
He  was,  it  is  true,  the  sheriff  who  made  the  sale ;  but  as  the 
complaint  seeks  to  redeem  it  affirms  the  sale,  and,  as  it  does 
this,  there  can  be  no  cause  of  action  against  the  officer  who 
made  the  sale,  even  if  it  be  conceded  that  he  did  not  make 
a  true  return.  It  has  been  again  and  again  decided  that  a 
complaint  must  proceed  on  a  definite  theory,  and  be  good  on 
'that  theory.  Mesaall  v.  TuUyy  91  Ind.  96 ;  First  National  Bank 
V.  Root,  107  Ind.  224 ;  LouisviUey  etc.,  B.  W.  Go.  v.  Thomp- 
son, 107  Ind.  442  ;  Bahm  v.  Deig,  121  Ind.  283.  The  only 
theory  upon  which  this  complaint  can  be  good,  if,  indeed,  it 
can  possibly  be  good  on  any,  is  that  it  shows  a  right  to  re- 
deem from  a  sale  made  by  a  sheriff,  and  upon  that  theory  it 
is  legally  impossible  that  it  can  be  good  against  the  officer 
by  whom  the  sale  was  made.  The  demurrer  filed  by  Hawkins 
must  be  sustained. 

The  second  paragraph  of  the  answer  of  the  appellant  Horn 
is  a  partial  one,  and  is  addressed  to  so  much  of  the  complaint 
as  charges  him  with  the  rent  of  the  property  of  which  he 
was  in  possession  prior  to  the  sheriff's  sale.  This  answer  al- 
leges that  the  appellant  made  permanent  improvements,  of 
t}ie  value  of  fifteen  hundred  dollars,  for  which  he  asks  credit. 

Upon  the  assumption  which  we  provisionally  make,  that 
the  complaint  was  good,  the  answer  was  clearly  bad.  A 
mortgagee  in  possession,  can  not  embarrass  the  right  to  re- 
deem by  making  improvements.  He  may  make  repairs,  but 
he  can  not  make  improvements  at  the  expense  of  redenip- 
tioners.     Miller  v.  Ourry,  124  Ind.  48. 

The  special  finding  states  the  facts  substantially  as  fol- 
lows :  On  the  7th  of  May,  1886,  Eber  Teter  and  George 
Teter  were  the  owners,  as  partners,  of  four  acres  of  land. 
Situated  on  this  land,  and  attached  to  it  were  a  heading  fac- 
VoL.  125.— 25 
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tory  and  appartenanoes.  On  the  day  named  a  sait  was  pend- 
iug  in  the  Hamilton  CircaitCourt,  wherein  James  R.  CarsoQ 
and  Benjamin  F.  Horn  were  plaintiffs  and  the  Teters,  the 
appellee  and  others,  were  defendants,  and  in  that  sait  a  de- 
cree of  foreclosure  was  rendered,  in  which  judgments  were 
embodied.  Carson  recovered  $2,935.80,  Horn  $10,889.20, 
and  the  appellee  |5,088.63.  In  June,  1883,  and  prior  to 
that  time,  the  Teters  were  partners,  doing  business  under 
the  name  of  Teter  &  Bro. ;  their  business  was  that  of  man- 
ufacturing barrel  headings,  and  they  were  the  owners  of  a 
factory  properly  equipped  for  that  business.  The  land  on 
which  the  factory  was  situated  was  purchased  by  the  firm  of 
Teter  &  Bro.,  but  the  title  was  taken  in  the  name  of  Geoi^ 
Teter,  trustee.  On  the  29th  day  of  June,  1883,  Teter  & 
Bro.  executed  a  chattel  mortgage  to  James  fi.  Carson  on  the 
partnership  property,  in  which  the  property  was  designated 
'^  as  the  following  personal  property :  One  slack  barrel  head- 
ing factory,  consisting  of  boiler,  engine,  two  planers,  two 
jointers,  two  heading  turners,  foul*  saw  rigs,  two  thonsaDd 
feet  of  inch  gas  pipes  and  connections,  and  all  other  property 
or  incidents  connected  therewith,  including  pulleys,  belts, 
tanks,  etc.,  now  located  on  part  of  lot  numbered  four  of  Coles 
and  Jones' addition  to  the  town  of  Cicero,  Hamilton  county, 
Indiana.''  This  chattel  mortgage  was  executed  to  secure 
and  indemnify  the  mortgagee  against  loss  as  surety  upon  a 
promissory  note  executed  by  Teter  &  Bro.  for  five  thousand 
dollars,  and  it  was  provided  in  the  mortgage  that  the  mort- 
gagors might  remove  the  heading  factory  to  the  four  acres 
of  ground  situated  in  the  town  of  Sheridan.  This  mortgage 
was  duly  recorded.  During  the  latter  part  of  the  summer 
of  1883  the  factory  and  appurtenances  were  removed  to 
Slieridan,  and  attached  to  the  four-acre  tract  of  land.  Be- 
fore the  removal  of  the  factory  to  Sheridan,  Teter  &  Bro. 
bf'carae  indebted  to  Horn  in  the  sura  of  five  thousand  dol- 
lars, and  to  secure  this  indebtedness,  and  also  to  secure  ad- 
vances that  might  subsequently  be  made  by  Horn,  the  firm 
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of  Teter  &  Bro.^  and  the  trustee,  George  Teter,  executed  to 
him,  on  the  24th  day  of  October,  1883,  a  mortgage  on  the 
property  in  Sheridan.  This  mortgage,  after  describing  the 
land,  recited  that  ^^And  this  sale  includes  all  machinery, 
pipes  and  appurtenances  connected  therewith  on  said  real 
estate.^'  It  was  also  declared  in  the  mortgage  that  it  was 
subject  to  the  mortgage  of  James  B.  Carson.  The  mortgage 
to  Horn  was  recorded  on  the  25th  day  of  October,  1883. 
On  the  20th  day  of  November,  1883,  Teter  &  Bro.  and  their 
trustee  executed  a  conveyance  to  Carson,  in  terms  granting 
all  the  property  to  him  but  which,  by  agreement,  was  in  fact 
a  mortgage  to  secure  his  claim.  On  the  17th  day  of  August, 
1884,  Teter  &  Bro.  were  indebted  to  Horn  in  the  sum  of 
$9,720.68,  to  Carson  in  the  sum  of  $2,500,  and  to  Smith  & 
Bodeman  in  the  sum  of  $1,200.  On  that  day  these  parties 
agreed  that  Horn  should  have  a  first  lien  for  his  claim  on 
the  land,  that  the  lien  of  Carson  and  Horn  should  be  of  the 
same  rank  upon  the  factory  and  appurtenances,  and  that 
Horn  and  Smith  &  Bodeman  should  take  possession  and 
operate  the  factory,  that  they  should  pay  the  expense  of  the 
business,  and  out  of  the  net  earnings  pay  one-half  to  Horn, 
one-fourth  to  Carson,  and  the  remaining  one-fourth  to  Smith 
&  Bodeman.  This  agreement  was  recorded  on  the  18th  day 
of  August,  1884.  On  the  28th  day  of  November,  1884, 
Teter  &  Bro.  executed  to  the  appellee  a  mortgage  on  the 
property  in  Sheridan  to  secure  an  indebtedness  of  $4,900, 
and  this  mortgage  was  seasonably  recorded.  On  that  day 
the  appellee  entered  into  an  agreement  with  the  other  in- 
terested parties  similar  to  that  entered  into  between  the 
mortgagors  and  their  creditors  on  the  17th  of  August,  in  so 
far  as  concerned  the  operation  of  the  factory  and  the  divis- 
ion of  profits,  but  stipulating  that  Smith  &  Bodeman  should 
operate  the  mill  and  conduct  the  business.  The  factory  was 
operated  by  Smith  &  Bodeman  until  October,  1885,  but  no 
profits  were  realized.  In  that  month  Horn,  with  the  con- 
sent of  the  interested  parties  other  than  the  appellee,  took 
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possessioa  of  the  property.  The  use  of  the  property  during 
the  time  Horn  held  possession  was  of  the  value  of  one  thou- 
sand dollars.  In  May,  1886,  a  decree  was  rendered  upon  the 
several  mortgages  and  agreements  in  a  suit  wherein  the  mort- 
gagors and  all  of  the  mortgagees  were  parties.  The  mort- 
gages and  agreements  '^  were,''  as  the  special  finding  ex- 
presses it, "  adjusted  and  merged  in  said  judgment  and  decree 
save  and  except  the  question  of  the  use  and  possession,  and 
the  question  of  repairs  made  by  Horn  after  October  20th, 
1885,''  which  matters  were  left  by  the  court  for  future  con- 
sideration. The  decree  states  the  amount  which  each  of  the 
lien-holders  was  entitled  to  recover,  and  adjudges  a  recov- 
ery. It  also  fixes  the  order  of  priority,  directs  a  sale,  and 
provides  the  method  of  distributing  the  avails  of  the  sale. 
The  clerk  issued  a  certified  copy  of  the  decree  to  the  sherifi^ 
he  advertised  the  property  for  sale,  describing  in  the  notice 
the  land  by  metes  and  bounds,  and  adding  to  such  descrip- 
tion the  following :  ^^  Including  the  heading  factory  and  all 
appurtenances  connected  therewith;  also  the  buildings 
thereon  situate,  together  with  all  machinery,  located  at  Sher- 
idan, Indiana,  formerly  known  as  the  *  Teters'  Heading  Fac- 
tory.' "  The  appellee  gave  notice  to  Horn  and  to  the  sheriff 
that  the  property  should  not  be  sold  separately,  and  directed 
that  it  should  all  be  sold  as  real  estate.  On  the  3d  day  of 
July,  1886,  the  sale  was  made.  In  making  the  sale  the 
sheriff  sold  the  land  separately  to  Horn,  who  bid  for  it  two 
thousand  dollars,  and  the  heading  factory  and  equipments  he 
also  sold  to  Horn  for  the  sum  of  four  thousand  dollars,  that 
being  the  amount  bid  by  him.  Horn  has  removed  part  of 
the  machinery  from  the  State,  and  the  part  so  removed  is 
of  the  value  of  nine  thousand  dollars.  The  Teters  are  in- 
solvent, and  unless  the  appellee  can  make  its  claim  out  of 
the  property  it  will  be  lost.  The  court  stated  as  conclusions 
of  law :  ^^  Ist.  That  the  law  is  with  the  plaintiff.  2d. 
That  the  plaintiff  ought  to  have  judgment  against  Benjamin 


MAY  TERM,  1890.  389 


Horn  ^aLv.  The  Indianapolis  National  Bank. 


V.  Horn  and  Elihu  Hawkins  for  one-half  of  the  value  of 
the  property." 

It  can  not  be  successfully  denied  that  the  factory  and  its 
equipments  were  treated  by  all  the  interested  parties  as  per- 
sonal property  long  prior  to  the  time  the  appellee's  mortgage 
was  executed.  It  was  so  characterized  in  the  chattel  mort- 
gage  to  Carson,  in  which  the  right  to  remove  it  from  the  town 
of  Cicero  to  Sheridan  was  provided  for,  and  so  it  was  treated 
in  the  agreements  made  between  the  parties  prior  in  equity 
and  in  time  to  the  appellee.  The  agreement  between  the 
appellee  and  the  senior  lien-holders  recognizes  the  validity 
of  the  former  agreements  and  mortgages,  so  that  the  parties 
by  their  own  acts  had  impressed  upon  the  factory  and  its 
equipments  the  character  of  personal  property.  Ford  v. 
Gobb,  20  N.  Y.  344.  It  was  entirely  competent  for  them  to 
do  this,  for  a  factory  and  its  equipments,  or  a  mill  and  its 
machinery,  may  be  personal  property  although  it  is  a£Sxed 
to  the  soil.  Malott  v.  Price,  109  Ind.  22 ;  Rogers  v.  Cox, 
96  Ind.  157,  and  cases  cited  (49  Am.  Rep.  152).  Whether 
property  is  real  or  personal  is,  as  the  modern  decisions  unite 
in  declaring,  in  a  great  measure  a  question  of  intention. 
Hubbellv.  East  Cambridge,  ete.,  Savings  Bank  (7o.,  132  Mass. 
447  (42  Am.  Rep.  446,  and  the  authorities  in  the  note  to  page 
447).  In  this  instance  the  intention  to  fix  upon  the  heading 
factory  and  its  equipments  the  character  of  personalty  had 
been  fully  and  unequivocally  manifested,  and  notice  lawfully 
given  before  the  appellee  acquired  any  rights  in  the  property. 
We  are  not,  therefore,  dealing  with  a  case  where  a  purchase  is 
made,  or  a  mortgage  accepted,  where  there  is  no  notice  of 
the  character  of  the  property,  and  appearances  indicate  that  it 
is  part  of  the  realty.  We  make  no  inquiry  as  to  what  rights 
a  mortgagee  acquires  where  his  lien  is  taken  upon  the  faith 
that  the  property  is  land,  and  there  is  neither  actual  nor 
constructive  notice  that  the  parties  have  by  their  conduct  im- 
pressed upon  the  property  a  different  character. 

As  the  factory  and  its  equipments  were  originally  personal 
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property  that  character  they  retained,  unless  it  be  true  that 
the  decree  in  the  foreclosure  suit  transformed  it  into  prop- 
erty of  another  kind.  The  case  is^  so  &r  as  concerns  this 
point,  controlled  by  the  decree.  If  the  decree  does,  as  ap- 
pellee's counsel  contend,  adjudge  that  the  property  is  real 
and  not  personal,  the  appellants  are  estopped  to  treat  it  as 
personalty.  There  is  no  direct  adjudication  upon  this  ques- 
tion, for  there  is  no  express  decretal  order  that  the  mill  and 
its  equipments  are  either  real  or  personal  property,  nor  does 
it  appear  that  the  pleadings  directly  presented  that  question 
for  decision.  So  far  as  we  can  judge  from  the  special  find- 
ings the  parties  simply  sued  to  foreclose  their  respective  liens, 
and  the  only  questions  which  necessarily  arise  on  pleadings 
demanding  a  foreclosure  are  as  to  the  right  to  a  foreclosure, 
the  priority  of  equities  and  the  distribution  of  the  proceeds. 
It  would  no  doubt  have  been  within  the  power  of  the  court 
to  adjudicate  upon  the  question  of  the  character  of  the 
property,  as  an  incident  of  the  suit,  had  that  question  been 
directly  made,  but  the  question  was  not  directly  made  and 
there  is  no  express  adjudication.  We  must,  therefore,  ascer- 
tain whether  there  is  such  an  inferential  or  indirect  decision 
of  the  question  of  the  character  of  the  property  as  concludes 
the  parties.  The  appellee's,  counsel  assert  that  the  material 
part  of  the  decree  is  this : 

^^  It  is  therefore  considered,  ordered,  and  adjudged  hj  the 
court,  that  the  plaintiff,  Benjamin  F.  Horn,  recover  the  sum 
of  $10,889  ;  and  that  the  plaintiff,  James  R.  Carson,  recover 
the  sum  of  $2,935.80  ;  and  also  that  there  is  due  said  Smith 
&  Rodeman  $1,320;  and  that  said  Indianapolis  National 
Bank  recover  the  sum  of  $5,088.13.  It  is  further  adjudged 
and  decreed  by  the  said  court  that  said  mortgage  set  out  in 
the  complaint  in  favor  of  said  plaintiffs,  and  also  the  mort- 
gage in  the  cross-complaint  in  favor  of  said  bank  should  be 
foreclosed,  and  that  the  equity  of  redemption  of  said  de- 
fendants, and  each  of  them  in  and  to  said  property,  and  all 
other  persons  claiming  through  and  under  them,  or  either 
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of  them,  in  and  to  said  property  be,  and  the  same  is  hereby 
barred  and  forever  foreclosed. 

**  And  it  is  farther  ordered  and  adjudged  by  said  court  that 
said  property,  or  so  much  thereof  as  may  be  necessary  for 
that  purpose,  shall  be  sold  by  the  sheriff  of  said  county  of 
Hamilton,  as  other  property  is  sold  on  execution  issued  upon 
judgment  at  law,  after  duly  advertising  the  same/' 

This  decretal  order  does  not  direct  that  the  property  shall 
be  sold  as  land,  or  real  property,  but  it  simply  directs  that 
it  shall  be  sold  as  property,  so  that  it  can  not  be  infer- 
red from  the  description  of  the  thing  directed  to  be  sold 
whether  it  is  that  species  of  property  within  the  class  de- 
nominated chattels,  or  within  the  class  denominated  lands, 
for  the  generic  term  employed  includes  both  species.  The 
order  does,  it  is  true,  bar  the  equities  of  the  parties,  but  such 
an  order  would  be  appropriate  if  only  personal  property 
were  involved ;  here,  however,  both  classes  of  property  were 
involved,  for  at  the  time  the  decree  was  entered  the  factory 
and  machinery  were  undoubtedly  personal  property.  For 
this  reason  it  can  not  be  justly  said  that  the  provision  bar- 
ring the  equity  of  redemption  is  conclusive  as  to  the  char- 
acter of  the  property  ordered  to  be  sold.  We  can  not  hold 
that  there  is  such  an  adjudication  as  concludes  the  parties 
from  showing  the  truth,  for  the  general  rule  is  that  decrees  re- 
lied upon  as  creating  an  estoppel  are  to  be  construed  with 
strictness,  and  certainly  this  general  rule  should  apply  here, 
for  the  equities  are  strongly  with  the  senior  lien-holder,  and 
prior  to  the  decree  the  factory  and  its  equipments  were  cer- 
tainly treated  as  personal  property.  It  ought,  in  good  con- 
science, to  apply,  because  a  sworn  officer  gave  a  construction 
to  the  decree  and  insisted  upon  selling  the  factory  and  equip- 
ments as  personal  property,  and  the  senior  mortgagee  could 
not  do  otherwise  than  buy  at  the  sale  without  suffering  delay, 
and,  probably,  serious  loss.  If  the  appellee  was  not  satisfied 
with  the  construction  of  the  decree  given  by  the  sheriff  it 
ought  to  have  applied  to  the  court  for  relief,  and  not  have 
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delayed  until  the  senior  lien-holder  had  purchased  and  taken 
possession  of  the  property. 

It  is  difficult  to  perceive  how  it  can  be  possible  for  the 
appellee  to  affirm  the  sale  by  offering  to  redeem^  and  yet  in* 
sist  upon  its  invalidity ;  but  this  the  appellee  does  by  in- 
sisting that  the  property  sold  as  personal  property  is,  in  fiict, 
real  estate.  If  it  be  true  that  the  factory  and  equipments 
were  real  estate,  then  the  sheriff  did  wrong  in  selling  them 
as  personal  property,  and  the  sale  might  have  been  avoided; 
but  this  is  not  what  the  appellee  seeks  to  do,  for  it  asserts 
that  the  sale  is  valid  by  offering  to  redeem.  In  affirming 
the  validity  of  the  sale  it  made  an  election,  and  made  one 
that  necessarily  affirms  the  sale ;  and  thus  affirming  the  va- 
lidity of  the  sale  the  appellee  can  not  be  heard  to  aver  that 
Horn  did  not  buy  the  mill  and  its  equipments  as  personal 
property.  He  could  not,  indeed,  have  bought  them  as  any- 
thing else,  for  they  were  advertised  and  sold  as  personal 
property.  If  they  are  personal  property  there  can,  of  coarse, 
be  no  redemption.  If  the  sale  was  invalid  the  appellee's 
remedy  was  by  an  attack  upon  the  sale  itself,  and  not  by  a 
suit  to  redeem.     Jones  v.  Kokomo,  etc.,  Ass^n,  77  Ind.  340. 

The  appellee's  equity  of  redemption  was  barred  bv  the 
decree,  and  the  only  claim  it  can  with  plausibility  assert  is, 
that  it  has  a  right  to  redeem  under  the  statute.  The  only 
right  it  has  to  redeem,  if  it  has  any  at  all,  is  under  the  stat- 
ute, for  its  general  equity  of  redemption  is  cut  off  by  the 
decree.  Eieeman  v.  Finch,  79  Ind.  511 ;  Duke  v.  Beeson,  79 
Ind.  24.  If  the  appellee  has  a  right  to  redeem  under  the 
statute  now  in  force,  it  must  be  for  the  reason  that  it  belongs 
to  the  class  of  persons  to  whom  the  statute  grants  the  priv- 
ilege of  redeeming,  for  the  right  is  purely  a  statutory  one 
and  can  only  be  exercised  by  the  persons  upon  whom  the 
statute  confers  it.  The  law  as  it  now  stands  is  clearlv  laid 
down  in  th^ well-reasoned  case  of  Hervey  v.  Krosi,  116  Ind. 
268.  The  rule  there  declared  is,  that  a  judgment  creditor 
can  not  redeem  from  his  own  sale.     It  is  there  shown  that 
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the  decision  in  Greene  v.  Doane,  57  Ind.  186,  was  of  doubt* 
fill  soundness  under  former  statutes,  and  that  it  is  entirely 
without  force  under  the  present  ones.  We  must,  therefore, 
accept  as  the  settled  law  of  this  State  the  rule  that  a  judg- 
ment creditor  can  not  redeem  from  his  own  sale. 

If  the  sale  from  which  the  appellee  seeks  to,  redeem  was 
made  to  satisfy  its  judgment,  it  has  no  statutory  right  to  re- 
deem, so  that  the  pivotal  question  is  whether  the  sale  was 
made  on  its  own  judgment.  It  will  aid  us  in  our  investiga- 
tion to  ascertain  the  reason  for  the  rule  prohibiting  a  judg- 
ment creditor  from  redeeming  from  a  sale  made  to  satisfy  a 
judgment  in  his  own  favor.  The  policy  of  the  law  is  to 
make  the  property  bring  its  full  value,  and  to  discourage 
persons  from  bidding  less  than  the  fair  value  of  the  prop- 
erty. It  is  also  the  intention  of  the  law  to  do  justice  to  in- 
terested parties,  by  securing  the  fair  value  of  the  property  at 
one  sale,  and  thus  prevent  the  annoyance  and  expense  of 
numerous  sales,  and  numerous  sales  may  follow  where  there 
are  many  successive  redemptions.  The  law  was  not  intended 
to  enable  a  creditor  to  offer  only  part  of  the  fair  value  of 
the  property  and  take  the  chance  of  a  redemption ;  neither 
was  it  intended  that  the  creditor  should  permit  others  to  bid 
much  less  than  the  value  of  the  property,  and  subsequently 
redeem  from  the  sale.  Nor  was  it  intended  that  bidders 
should  be  discouraged  by  the  uncertainty  of  acquiring  title, 
and  the  probability  that  the  owner  of  the  judgment  which 
the  property  was  sold  to  satisfy  might  come  in  and  redeem. 
These  are  strong  reasons  supporting  the  conclusion  that  a 
judgment  creditor  should  not  be  permitted  to  redeem  from 
a  sale  made  to  satisfy  his  own  judgment,  and  the  conclusion 
is  supported  by  authority.  In  Hervey  v.  Krost,  supra,  it 
was  said  :  "While  the  courts  favor  and  give  a  liberal  con- 
struction to  redemption  laws  in  the  interest  of  the  debtor 
and  others  who  are  concerned  that  the  debtor's  property  shall 
go  towards  the  payment  of  his  debts,  to  the  full  extent  of 
its  value,  and  to  whom  the  right  of  redemption  may  be  their 
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only  means  of  protection,  it  never  could  have  been  intended 
that  redemption  should  afford  a  rapacious  creditor  the  means 
of  speculating  out  of  the  property  and  upon  the  necessities 
of  his  debtor/'  The  conclusion  is  supported  by  the  long 
line  of  cases  which  hold  that  where  a  sale  is  made  to  satisfy 
two  judgments  there  can  be  no  redemption  although  both 
may  not  be  satisfied.  Simpson  v.  Castie,  52  Cal.  644 ;  Black 
V.  Oerichten,  68  Cal.  56  ;  People,  ex  reL,  v.  Eastofiy  2  Wend. 
298 ;  Ex  parte  Lavyrence,  4  Cow.  417  ;  Jackson  v.  Bowen,  7 
Cow.  13 ;  People,  ex  rel.,  v.  Fleming,  2  N.  Y.  484 ;  Russdl 
V.  Allen,  10  Paige,  249 ;  Clayton  v.  Ellis,  60  Iowa,.  590. 

The  appellee  is  clearly  within  the  reason  of  the  rule^  and 
it  is  within  the  letter,  for  the  judgment  was  entered  in  its 
favor  as  well  as  in  favor  of  the  other  lien-holders.  There 
was  one  decree,  and  it  was  the  decree  of  all  the  lien-holders. 
The  decree  authorized  one  sale,  and  it  was  the  sale  of  all  the 
judgment  creditors.  If  the  property  had  sold  for  enough 
to  satisfy  the  judgment  of  the  appellee,  in  whole  or  in  part, 
it  could  not  be  doubted  that  the  sale  was  on  its  own  judg- 
ment ;  and  the  fact  that  it  did  not  sell  for  enough  to  satisfy 
its  judgment  does  not  change  the  principle  which  governs 
the  case.  The  decree  directed  the  property  to  be  sold  to  pay 
all  of  the  liens,  and  made  provision  for  distribution  to  the 
appellee  and  all  other  lien-holders,  so  that  there  could  only 
be  one  sale. 

Analogous  cases  in  our  reports  prove  that  there  was  but 
one  judgment  and  one  sale.  In  Harrison  v.  Stipp,  8  Blackf. 
455,  it  was  held  that  where  the  sheriff  had  several  execu- 
tions in  his  hands,  and  the  property  was  not  susceptible  of 
division,  there  must  be  but  one  sale,  and  this  case  has  often 
been  followed  and  approved.  The  decision  in  the  case 
of  Steamboat  Rover  v.  Stiles,  5  Blackf.  483,  is  that  where 
liens  are  filed  against  a  steamboat  there  can  be  only  one 
judgment  and  one  sale.  It  is  true  that  the  decision  referred 
to  is  modified  in  some  respects  by  the  case  of  Rose  v.  1/b- 
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Donald,  23  Ind.  157,  but  it  is  not  modified  upon  the  point 
to  which  it  is  here  cited. 

In  the  case  of  Shirk  v.  Wiban,  13  Ind.  129,  it  was  held 
that  where  several  claims  are  filed  in  attachment  proceed- 
ings there  can  be  only  one  sale,  although  some  of  the  judg- 
ments were  collectible  without  relief  from  appraisement  laws, 
and  others  were  subject  to  these  laws.  Davis  v.  Langsdale, 
41  Ind.  399,  is  not  in  conflict  with  the  cases  to  which  we 
have  referred,  for  in  that  case  the  peculiar  provisions  of  the 
decree  prevented  a  sale  on  the  junior  mortgagee's  claim  until 
after  the  claim  of  the  senior  mortgagee  should  be  satisfied. 
Langsdale  v.  Mills,  32  Ind.  380.  Decisions  of  other  courts 
come  nearer  the  precise  case  before  us  and  are,  indeed,  de- 
cisive of  the  principle  which  rules  the  case.  In  the  case 
of  MoCSdlough  v.  Rose,  4  Bradw.  (111.)  149,  it  was  held 
that  where  there  was  an  interpleader  filed  in  a  suit  to  fore- 
close a  mechanic's  lien,  the  decree  was  the  decree  of  all,  and 
that  none  of  the  parties  to  it,  in  the  character  of  creditors, 
could  redeem  from  the  sale.  The  case  of  Todd  v.  Davey,  60 
Iowa,  532,  declares  that  a  mortgagee  can  not  redeem  from  a 
sale  made  upon  a  decree  in  his  favor,  and  cites  the  cases  of 
Clayton  v.  Ellis,  supra,  Blake  v.  Black,  56  Iowa,  252,  Powe- 
shiek County  V.  Dennison,  36  Iowa,  244,  and  Escher  v.  /Sm- 
mons,  54  Iowa,  269. 

The  opinion  in  the  case  of  Lauriat  v.  StraJtton,  6  Sawyer, 
339,  is  a  strong  one,  and  it  is  declared  that  a  sale  upon  a  de- 
cree foreclosing  several  mortgages  is  a  sale  as  to  all  the  lien- 
holders,  and  that  there  can  be  no  redemption  by  any  one  of 
them.  The  court  said  :  '^  It  can  not  be  denied  and  is  ad- 
mitted, that  if  the  sale  was  made  in  pursuance  of  a  decree  in 
favor  of  Crooke  as  mortgagee,  and  upon  process  to  enforce 
such  decree  as  to  his  lien  as  well  as  that  of  Swegle,  his  lien 
was  thereby  extinguished.''  The  court  cites,  in  support  of  its 
conclusion,  the  cases  of  Shepard  v.  (yNeil,  4  Barb.  125 ;  Wood 
V.  Colvin,  5  Hill,  228 ;  Ex  parte  Stevens,  4  Cow.  133.  It  is 
true  that  in  Lauriat  v.  Stratton,  supra,  reference  is  made  to 
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the  statute  of  Oregon,  and  it  is  said  that  the  statute  requires 
the  court  to  adjudicate  upon  the  rights  of  all  the  parties  to  a 
foreclosure,  but  this  does  not  weaken  the  force  of  the  decision 
as  applied  to  cases  under  our  statute;  on  the  contrary  it 
strengthens  it,  for  it  has  long  been  the  rule  in  this  State  that 
all  rights  and  equities  must  be  settled  in  one  decree,  and 
that  this  is  one  of  the  leading  purposes  of  our  statute.  Wood- 
worth  V.  Zimmerman,  92  Ind.  349,  and  cases  cited ;  Masters 
V.  Templeton,  92  Ind.  447;  Stockwdl  v.  State,  ex  rel.,  101 
Ind.  1;  Bundy  v.  Cunningham,  107  Ind.  360;  Adair  v. 
Mergentheim,  114  Ind.  303.  As  the  law  contemplates  a  final 
decree  adjusting  all  rights  and  equities,  and  as  such  a  decree 
was  rendered  in  the  foreclosure  suit  involved  in  this  case,  it 
necessarily  results  that  a  sale  upon  that  decree  was  a  sale  on 
all  the  judgments  embodied  in  it.  This  being  true,  it  naust 
also  be  true  that  none  of  the  claimants  in  whose  favor  a  judg- 
ment was  incorporated  in  the  decree  of  the  court  can  redeem 
from  the  sale  made  on  the  decree. 

The  judgment  is  reversed,  with  instructions  to  restate  con* 
elusions  of  law,  and  render  judgment  upon  the  special  find- 
ings in  favor  of  the  appellant  Horn,  and  with  the  further 
instruction  to  sustain  the  demurrer  of  appellant  Hawkins  to 
the  complaint. 

FUed  Oct  14, 1890. 


No.  14,474 

Ellison  v.  Bebick. 

CouNTT  GomcisnOKEBS. — Appeal  from  Order  of  AUowanee, — MoUtm  for  Du> 
missal — Overruling  of. — The  appellant  appealed  from  the  order  of  al- 
lowance made  bj  the  board  of  commissioners  to  the  appellee,  in  the 
name  of  the  La  Grange  Standard,  for  publishing  a  list  of  allowances, 
and  obtained  an  order  requiring  the  appellee  to  file  an  amended  com- 
plaint showing  the  claim  to  be  in  his  favor.    After  the  cause  was  sab- 
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mitted  for  trial,  the  appellant  moved  for  a  dismissal  on  the  ground 
that  the  claim  was  filed  before  the  board  in  the  name  of  the  paper. 
Heid^  that  the  motion  was  properly  overruled,  and  that  the  appeal  was 
without  merit.  After  the  various  steps  taken,  it  was  immaterial  whether 
the  original  order  of  the  board  was  void  or  valid. 

From  the  La  Grange  Circuit  Court. 

T.  E.  Ellison,  for  appellant. 
J.  D.  Ferrcdly  for  appellee. 

Olds,  J. — ^The  controversy  involved  in  this  case  grows 
out  of  the  allowance  by  the  board  of  commissioners  of  La 
Grange  county  of  a  claim  for  ^7.65  for  publishing  a  list  of 
allowances^  made  by  said  board,  in  the  La  Grange  Standard, 
a  newspaper  owned  and  published  in  said  county  by  John 
H.  Berick.*  There  is  no  controversy  made  as  to  the  legality 
or  amount  of  the  claim,  but  the  sole  controversy  is  made 
and  long  briefs  presented  quibbling  over  technicalities,  and 
there  is  no  merit  in  the  case. 

The  appellant  appealed  from  the  order  of  allowance  made 
by  the  board,  and  filed  a£Bdavitfi  in  the  circuit  court  that 
John  H.  Berick  was  the  real  party  in  interest,  and  that  the 
allowance  was  made  for  his  benefit.  He  procured  a  sum- 
mons to  be  issued  and  served,  bringing  appellee  into  court, 
and  appellant  opposed  the  motion  of  the  appellee  to  quash 
the  summons,  and  obtained  an  order  requiring  appellee  to  file 
an  amended  complaint  showing  the  claim  to  be  in  his  favor, 
and  after  a  good  complaint  was  on  file  the  cause  was,  by 
agreement  of  the  parties,  appellant  and  appellee,  submitted 
to  the  court  for  trial.  After  these  various  steps  appellant 
moved  for  a  dismissal  on  the  ground  that  the  claim  was 
filed  before  the  board  of  commissioners  in  the  name  of  the 
^  La  Grange  Standard. 

Parties  must  maintain  a  consistency.  After  the  appellant 
had  appealed  from  the  order  made  to  the  appellee  in  the 
name  of  the  Standard,  and  compelled  the  appellee  to  come 
into  court  and  prosecute  the  cause  in  his  own  name  and  put 
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on  a  good  complaint,  and  the  cause  had  been  submitted  to 
the  court  for  trial,  it  was  immaterial  whether  the  original 
order  of  the  board  was  void  or  valid. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  14»  1890. 


No.  14,463. 

LoGKwooD,  Adminibtratob,  t;.  Bobbins. 

Dbcedents'  Estates. — (XaMn*—SufficiaU  SlaUment  qf. — ^Tbe  statement  of 
a  claim  against  an  estate  is  sufficient  if  it  shows  the  nature  and  amooat 
of  the  claim  with  sufficient  precision  to  bar  another  action  and  a  prima 
facie  right  to  recover. 

Same. — Qaimfor  Work  and  Labor, —  When  Due. — A  claim  for  work  and  Iv 
bor  is  presumably  due  after  the  person  for  whom  the  work  is  perfonned 
is  dead,  although  it  is  not  essential  that  it  should  be  due  in  order  to 
constitute  a  valid  cause  of  action  against  an  estate. 

Same. — Minor. — Recovery  of  Reasonable  Value  qf  Services  upon  Implied  Om- 
tract — Where  an  orphan  minor  enters  the  service  of  another,  and  is  not 
cared  for  or  treated  as  a  member  of  the  employer's  family,  and  performs 
labor  at  his  request,  he  is  entitled  to  recover  what  his  services  are  rea> 
sonably  worth,  less  board,  clothing,  etc.,  furnished,  although  there  wis 
no  contract  for  his  remuneration. 

From  the  Steuben  Circuit  Court. 

W.  L,  Penfieldy  for  appellant. 

D.  D.  Moody  and  Jl  E.  Boae,  for  appellee. 

Mitchell,  J. — Leon  Bobbins  filed  a  claim  for  three  years 
and  six  months  work  and  labor  against  the  estate  of  Alonzo 
Lockwoody  deceased. 

The  statute  requires  that  in  prosecuting  claims  against  an 
estate  a  succinct  statement  of  the  nature  and  amount  of  the 
claim  shall  be  filed  in  the  office  of  the  clerk  of  the  court  in 
which  the  estate  is  pending.   It  is^  hence,  not  necessary  that 
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there  shoald  be  a  formal  complaint^  if  the  statement  shows 
the  nature  and  amount  of  the  claim  with  sufficient  precision 
to  bar  another  action  and  a  prima  facie  right  to  recover. 
HUeman  v.  Hileman,  85  Ind.  1 ;  Huston  v.  First  NatH  Bank, 
85  Ind.  21 ;  Thomas  v.  Merry,  113  Ind.  83. 

A  claim  for  work  and  labor  is  presumably  due  after  the 
person  for  whom  the  work  is  performed  is  dead,  although  it 
is  not  essential  that  it  should  be  due  in  order  to  constitute  a 
valid  cause  of  action  against  an  estate.  Section  2310,  B.  S. 
1881  (Elliott's  Supp.^  section  385). 

The  material  facts,  as  returned  in  a  special  verdict,  were, 
that  the  plaintiff,  a  minor  about  twelve  years  old,  without 
father  or  other  guardian,  entered  the  decedent's  service  in 
1876,  and  continued  therein  until  March,  1880,  during  which 
time  he  performed  service  for  the  latter  at  his  instance  and 
request  of  the  value,  after  deducting  board,  clothing,  wash- 
ing and  mending,  furnished  by  the  decedent,  of  eighty  dol- 
lars. The  services  were  not  performed  under  any  contract 
between  the  plaintiff  and  decedent,  nor  between  the  latter 
and  any  other  person  authorized  to  contract  for  the  plaintiff. 

Upon  the  facts  found  the  court  very  properly  entered 
judgment  for  the  plaintiff. 

It  does  not  appear  that  the  plaintiff  was  taken  into  the 
decedent's  family  and  cared  for  and  treated  as  a  member 
thereof.  On  the  contrary,  he  entered  his  service  and  per- 
formed labor  at  the  decedent's  instance  and  request,  and  al- 
though there  was  no  special  contract  for  remuneration,  the 
law  raises  an  implied  obligation  to  pay  what  the  services 
were  reasonably  worth.     Gerard  v.  Dtll,  96  Ind.  476. 

Where  one  is  taken  into  the  family  of  another,  and  is  re- 
garded and  treated  in  every  respect  as  a  member  of  the 
household,  then,  even  though  there  may  be  no  ties  of  blood, 
there  is  no  implied  obligation  to  pay  for  services  rendered 
on  the  one  hand  nor  for  board  furnished  on  the  other.  Broton 
V.  Yaryan,  74  Ind.  305,  and  cases  cited ;  Marquess  v.  La 
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Baw,  82  Ind.  660;   Wright  v.  IfeLarinan,  92  Ind.  103.  The 
present  is,  however,  not  such  a  case. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  15, 1890. 


No.  15,627. 
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1S9  877  ^Aowfi. — The  declarations  of  a  person  jointly  indicted  with  the  aocosed 

bat  awarded  a  separate  trial,  made  before  the  commission  of  the  criinc^ 
are  not  admissible  in  evidence  against  the  accused  where  there  is  do 
evidence  in  the  record  tending  to  show  a  conspiracy  between  them. 
Same. — Oonvenation  After  the  OommMan  of  the  Crime. — InadmiMnbiHiyqf.^k 
conversation  between  such  person  and  a  wife  of  a  witness  for  the  State^ 
which  occurred  some  time  after  the  robbery,  and  could  not,  therefoie 
have  been  part  of  the  rea  getUz^  nor  made  in  furtherance  of  the  com- 
mon design,  was  not  admissible  against  the  accused. 
Samb. — (Jhanuier  of  AUeged  AceompUee. — It  was  not  error  for  the  court  to 
refuse  to  permit  the  accused  to  prove  that  his  all^ped  accomplice  was  a 
person  of  good  character  for  honesty.  For  the  purposes  of  the  trial 
the  alleged  accomplice  was  a  stranger  to  the  record,  and  his  character 
for  honesty  was  of  no  more  importance  than  the  character  of  any  other 
third  person. 

From  the  Crawford  Circuit  Court. 

N.  12.  PecMnpaughy  J.  H.  Weathers,  C,  L.  Jewett  and  K 
E.  Jewetty  for  appellant. 
L.  T.  Michenetj  Attorney  General,  for  the  State. 

Coffey,  J. — ^On  the  25th  day  of  March,  1889,  the  grand 
jury  of  Crawford  county  returned  an  indictment  against  the 
appellant  and  one  Francis  Belcher,  charging  that  the  said 
Belcher  and  the  appellant,  on  the  6th  day  of  November, 
1884,  at  said  county,  wrongfully  and  feloniously,  violently 
and  forcibly,  made  an  assault  upon  Alexander  Brown,  and 
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by  putting  the  said  Brown  in  fear^  did  steal  and  carry  away 
from  his  person  sixty-five  dollars,  of  the  current  money  of 
the  United  States,  of  the  value  of  sixty-five  dollars. 

The  appellant  entered  a  plea  of  not  guilty,  and  upon  mo- 
tion of  the  said  Belcher  separate  trials  were  awarded  him 
and  the  appellant. 

This  cause  was  tried  by  a  jury  who  returned  a  verdict 
finding  the  appellant  guilty  as  charged,  upon  which  the  court, 
over  a  motion  for  a  new  trial,  rendered  judgment. 

The  assignment  of  error  calls  in  question  the  propriety  of 
the  ruling  of  the  circuit  court  in  overruling  the  motion  for 
a  new  trial. 

On  the  trial  of  the  cause  the  State  was  permitted  to  prove 
by  one  Thomas  Bryant,  over  the  objection  of  the  appellant, 
that  he,  the  said  Bryant,  on  the  day  before  the  robbery 
charged  in  the  indictment,  had  a  conversation  with  Francis 
Belcher,  jointly  indicted  with  the  appellant,  and  in  his  ab- 
sence, in  which  the  said  Belcher  said  to  the  witness :  '^  Those 
fellows,  Zandy  and  old  Mozy  (meaning  Alexander  Walls  and 
Moses  Roberts)  are  going  out  to  get  some  money  to-night.'^ 
^*  I  understood  him  to  mean  Moses  Roberts  and  Walls,  the 
defendant.  He  said :  '  They  want  you  to  go  with  them/ 
I  said  :  Walls  owes  me  now  and  he  ought  not  to  ask  me  to 
gp  his  security.  Belcher  said  :  ^  They  will  not  borrow  it. 
They  will  get  it  another  way.' '' 

The  State  wa^i  also  permitted  to  prove  by  one  George 
King,  over  the  objection  of  the  appellant,  that  in  a  conver- 
sation between  the  said  Belcher  and  the  wife  of  the  witness, 
in  the  absence  of  the  appellant,  on  the  Sunday  following  the 
robbery  charged  in  the  indictment,  the  wife  of  the  witness, 
in  speaking  of  the  robbery,  said  to  Belcher:  '^ It  is  a  pity 
some  one  was  not  up  there  with  a  pistol.''  To  which  Belcher 
replied  :  That  he  and  Walls  were  right  there  at  the  gate  at 
the  time  the  robbery  was  committed,  and  that  they  each  had 
a  bull-dog  pistol. 
Vol.  126.— 26 
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The  evideDce  in  this  cause  tends  to  prove  that  on  the  night 
of  the  6th  day  of  November,  1884,  shortly  after  dark,  seven 
or  eight  men  entered  the  house  of  Alexander  Brown,  in 
Crawford  county,  and  robbed  him  of  a  sum  of  money  amount- 
ing to  about  sixty-five  dollars. 

Neither  Brown  nor  any  of  his  family  was  able  to  identify 
the  robbers,  as  they  all  wore  masks  except  one,  the  one  not 
masked  being  a  stranger  to  both  Brown  and  his  family. 

The  general  rule  is  that  the  declarations  of  a  third  party, 
made  in  the  absence  of  the  accused,  are  not  admissible  in 
evidence  against  such  accused  when  placed  upon  his  trial 
TurbeviUe  v.  Slate,  42  lud.  490. 

One  of  the  well  known  exceptions  to  the  general  rule  ex- 
ists in  cases  of  the  perpetration  of  crimes  by  several  persons, 
when  once  a  conspiracy  or  combination  is  established.  In 
such  cases  the  acts  or  declarations  of  one  co-conspirator  or 
accomplice,  in  the  prosecution  of  the  enterprise,  is  consid- 
ered the  act  or  declaration  of  all,  and,  therefore,  imputable 
to  all.  All  are  deemed  to  assent  to  or  commend  what  is  said 
or  done  by  any  one  in  furtherance  of  the  common  object 
The  principle  on  which  the  acts  and  declarations  of  the  other 
conspirators,  and  the  acts  done  at  different  times,  are  ad- 
mitted in  evidence  against  the  persons  prosecuted,  is,  that 
by  the  act  of  conspiring  together,  the  conspirators  have 
jointly  assumed  to  themselves,  as  a  body,  the  attribute  of 
individuality,  so  far  as  regards  the  prosecution  of  the  com- 
mon design,  thus  Tendering  whatever  is  done  or  said  by  any 
one,  in  furtherance  of  the  design,  a  part  of  the  res  ffestcBy  and, 
therefore,  the  act  of  all.  Williams  v.  State,  47  Ind.  568; 
3  Greenleaf  Evidence,  section  94 ;  Wharton  Criminal  Evi- 
dence, section  698. 

A  foundation,  however,  must  first  be  laid,  by  proof  suf- 
ficient, in  the  opinion  of  the  court,  to  establish,  jmina/aete, 
the  fact  of  conspiracy  between  the  parties — the  question  of 
conspiracy  being  ultimately  for  the  jury. 

But  when  the  common  enterprise  is  at  an  end,  whether  by 
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aocomplishment  or  by  abandonment,  no  one  of  the  co-con- 
spirators can,  by  any  subsequent  declarations  of  his  own,  af- 
fect the  others.  His  confession,  though  made  in  the  most 
solemn  form,  can  affect  no  one  but  himself,  and  is  not  ad- 
missible in  evidence  against  the  others.  The  fact  that  he  is 
indicted  jointly  with  the  others  makes  no  difference.  Wharton 
Criminal  Evidence,  section  700 ;  People  v.  StevenSf  47  Mich. 
411 ;  LawBon  v.  /SSto^,  20  Ala.  65  ;  Commonwealth  v.  I7iomp- 
son,  99  Mass.  444 ;  Rnfer  v.  State,  25  Ohio  St.  464;  Spencer 
V.  State,  31  Texas,  64 ;  Card  v.  StaU,  109  Ind.  415 ;  Moore 
V.  Shields,  121  Ind.  267. 

We  have  not  been  favored  with  a  brief  on  behalf  of  the 
State,  and  we  are  not,  therefore,  advised  of  the  ground  upon 
which  the  circuit  court  admitted  the  evidence  above  set  out. 
We  have  examined  the  evidence  carefully,  and  have  been 
unable  to  find  any  legitimate  proof  in  the  record  tending  to 
show  that  there  was  a  conspiracy  between  the  appellant  and 
Belcher  at  the  time  of  the  conversation  between  the  latter 
and  the  witness  Bryant. 

The  conversation  between  Belcher  and  the  wife  of  King 
was  clearly  not  admissible  against  this  appellant,  as  it  oc- 
curred some  time  after  the  robbery,  and  could  not,  by  any 
possibility,  have  been  part  of  the  res  gestae,  and  could  not 
have  been  made  in  furtherance  of  the  common  design. 

In  our  opinion  the  court  erred  in  permitting  this  evidence 
to  go  to  the  jury. 

The  appellant,  on  the  trial  of  the  cause,  offered  to  prove 
by  a  competent  witness  that  Belcher,  his  alleged  accomplice, 
was  at  the  time  of  the  robbery  a  person  of  good  character 
for  honesty,  but  the  court  refused  to  admit  such  evidence. 

In  this  we  do  not  think  the  court  erred.  Belcher  was  not 
on  trial,  and  the  question  then  under  investigation  related 
to  the  guilt  or  innocence  of  the  appellant,  and  did  not  neces- 
sarily involve  the  guilt  or  innocence  of  Belcher. 

For  the  purposes  of  the  trial  of  this  cause  Belcher  was  a 
stranger  to  the  record,  and  his  character  for  honesty  was  of 
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no  more  importance  than  the  character  of  any  other  third 
person. 

A  question  is  also  raised  and  discussed  by  the  appellant 
relating  to  the  conduct  of  the  jury,  but  as  this  question  is 
not  likely  to  arise  again  upon  another  trial  of  the  cause  we 
deem  it  unnecessary  to  consider  or  decide  it* 

For  the  error  above  indicated  the  judgment  must  be  re- 
versed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial.  The  clerk  will  issue  the  necessary  order 
for  the  return  of  the  appellant  to  the  sheriff  of  Crawford 
county. 

Filed  Oct  16, 1890. 


No  16,784. 
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125  loi 

i^-^i  iHTOZiciATrao  Itjqjjon.—OUy  Ordinanee  Befffdating  Saloom, — Validiii/  «(.— 

146  466|  A  cit7  ordinance  providing  that  any  one  keeping  a  saloon  where  intox- 

125  404  icating  liqaors  are  sold  to  be  drank  on  the  premises  "  shall  close  the 

.^- same  for  the  night  at  11  o'clock  p.  M.  of  each  day,  at  which  time  rack 

lAQ       1^,  persons  shall  raise  all  door-screens  and  remove  any  obstmctions,  so  u 

to  give  an  unobstructed  view  of  the  interior,  and  require  all  other  per- 
sons to  vacate  said  premises,  and  shall  not  reopen  the  same  until  5 
o'clock  A.  M.  the  following  morning,''  is  a  valid  ordinance.  Cities  aze 
empowered  to  make  such  regulations  as  those  provided  for  in  the  oi^ 
dinance.    Sections  3106,  3164,  B.  S.  1881. 

From  the  Porter  Circuit  Court. 

N.  L.  Agnew  and  D.  E.  Kdly,  for  appellant. 
A.  D.  Bartholomew,  for  appellee. 

Bebkshibe^  C.  J. — The  facts^  as  disclosed  by  the  reoordf 
may  be  briefly  stated,  and  are  as  follows :  On  the  16th  and 
17th  days  of  June,  1890,  the  appellant  was  the  keeper  of  a 
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saloon  io  the  city  of  Valparaiso,  wherein  he  retailed  intoxi- 
cating liquors  to  be  used  upon  the  premises.  He  held  a 
license  from  the  State,  and  likewise  from  the  city. 

At  the  dates  named  there  was  an  ordinance  in  force  in  said 
city  (if  the  common  council  had  the  power  to  enact  such  an 
ordinance)  as  follows : 

*'  An  ordinance  providing  for  the  closing  of  liquor  saloons. 
Section  1.  Be  it  ordained  by  the  common  council  of  said 
city  of  Valparaiso,  that  any  person,  or  persons,  keeping  a 
saloon,  or  other  place  within  the  limits  of  the  city,  where 
intoxicating,  distilled,  or  fermented  liquors  are  sold  to  be 
drank  upon  the  premises,  shall  close  the  same  for  the  night 
at  11  o'clock,  P.  M.,  of  each  day,  at  which  time  such  persons 
shall  raise  all  door-screens,  and  remove  any  obstructions,  so 
as  to  give  an  unobstructed  view  of  the  interior,  and  require 
all  other  persons  to  vacate  said  premises,  and  shall  not  re- 
open the  same  until  5  o'clock,  A.  M.,the  following  day.'' 

On  the  25th  day  of  June  a  prosecution  was  instituted  be- 
fore the  mayor  of  said  city  against  the  appellant,  to  recover 
a  penalty  for  a  violation  of  said  ordinance  between  the  dates 
first  named,  and  he  was,  as  the  result  of  said  prosecution, 
found  guilty  of  a  violation  of  said  ordinance  and  adjudged 
to  pay  a  penalty  of  five  dollars  and  costs,  and  that  he  stand 
committed  until  said  fine  and  costs  were  paid  or  replevied. 
The  appellant  having  failed  to  pay  or  replevy  the  said  judg- 
ment, the  said  mayor  issued  his  mittimua  committing  the 
appellant  to  the  jail  of  Porter  county  and  in  charge  of  the 
appellee,  the  sherifi^  of  the  county  and  ex  officio  its  jailer. 
To  obtain  his  release  from  said  commitment  and  his  dis- 
charge from  any  liability  on  account  of  said  judgment,  this 
proceeding  was  instituted. 

There  are  two  errors  assigned,  but  in  argument  appel- 
lant's counsel  present  for  our  consideration  but  one  question, 
had  the  common  couticil  the  power  to  enact  the  ordinance 
in  question  ? 

Counsel  for  the  appellee  contends  that  there  is  a  further 
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question  which  he  insists  meets  us  at  the  threshold  and 
blocks  the  way  to  a  consideration  of  the  question  which  the 
appellant  asks  us  to  consider.  The  appellee  contends  that 
the  judgment  of  the  mayor  of  Valparaiso  can  not  be  at- 
tacked collaterally;  except  for  want  of  jurisdiction^  and  that 
this  proceeding  is  but  a  collateral  attack  upon  the  judgment 
and  does  not  proceed  upon  the  theory  that  the  court  was 
without  jurisdiction. 

In  view  of  the  conclusion  which  we  have  reached  upon 
the  question  which  the  appellant  brings  before  us^  we  have 
not  found  it  necessary  to  consider  the  other  question. 

The  appellant;  but  for  his  license^  would  not  have  had  the 
right  to  engage  in  the  business  of  retailing  intoxicating 
liquors  in  a  less  quantity  than  a  quart  at  a  time  in  said  city. 

When  the  appellant  accepted  his  license  and  embarked  in 
business  thereunder,  he  consented  to  all  the  conditions  and 
restrictions  which  the  law  had  imposed  or  might  impose 
upon  persons  engaged  in  the  saloon  business. 

The  license  which  the  appellant  held  from  the  State  desig- 
nated the  place  of  business,  and  he  could  enjoy  the  privi- 
leges which  were  thereby  conferred  nowhere  else. 

The  business,  unless  permanently  stopped  before  the  end 
of  the  period  over  which  the  license  extended,  was  contin- 
uous, and  during  the  entire  time  subject  to  all  such  regula- 
tions as  the  common  council  of  the  city,  within  its  delegated 
powers,  subjected  it  to. 

It  is  true,  there  were  certain  hours  in  each  day,  and  dnr- 
ing  the  whole  of  the  Sabbath  day,  and  certain  days  during 
the  year  that  the  appellant  was  inhibited  from  making  sales 
(section  2098,  B.  S.  1881),  but  during  such  times  the  place 
was  none  the  less  a  place  where  intoxicating  liquors  were 
sold. 

The  Legislature  has  given  to  cities  ample  power  to  make 
such  regulations  as  those  provided  for  in  the  ordinance  here 
involved.  Clause  13,  of  section  3106,  B.  S.  1881,  reads  thus : 
"  To  regulate  and  license  all  inns,  taverns,  or  other  places 


MAY  TERM,  1890.  407 

McEnenej  etoLv.  The  Town  of  Sullivan. 

used  or  kept  for  public  entertainment ;  also  all  shops  or 
other  places  kept  for  the  sale  of  liquors/' 

Section  3154,  B.  S.  1881,  so  far  as  it  relates  to  the  ques- 
tion under  consideration,  reads  as  follows:  ^' And  to  regu- 
late all  places  where  intoxicating  liquors  are  sold  to  be  used 
on  the  premises/' 

The  license  under  which  the  appellant  was  doing  business 
fixed  its  character  as  a  place  where  intoxicating  liquors  were 
sold  to  be  used  on  the  premises. 

The  regulation  fixed  by  the  ordinance  was,  we  think,  a 
most  wholesome  one. 

The  appellant  could  not,  except  in  violation  of  law,  pros- 
ecute his  business  from  11  P.  M.  to  5  A.  M.;  if  he  desired  to 
do  this,  or  to  carry  on  any  other  illegitimate  business  during 
the  small  hours  of  the  night,  the  public  were  entitled  to  pro- 
tection from  the  evil  results  that  might  arise  therefrom. 

The  ordinance  in  no  way  infringed  upon  the  business  of 
the  appellant,  as  he  was  entitled  to  carry  it  on  under  his  li- 
cense, and  this  was  all  he  was  entitled  to.  Lutz  v.  Oity  of 
Orawfordsmlle^  109  Ind.  466,  and  Moore  v.  City  of  Indianapo^ 
liSy  120  Ind.  483,  support  the  conclusion  here  reached. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct  15, 1890. 
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Same. — Proeeedingtfor  Ir^undion, — Only  JuritdicUonal  QuaUona  Availabk.'- 
An  injunction  suit  to  prevent  the  improvement  of  a  Btreet  at  the  ex- 
pense of  the  abutting  owners,  is  a  collateral  attack  upon  the  proceed- 
ings of  the  corporate  officers,  and  only  defects  or  irregularities  affecting 
the  jurisdiction  can  be  made  available.  .Questions  a?  to  the  manuer  in 
which  the  work  was  done  under  the  contract,  and  kindred  questional 
can  not  be  considered  in  such  suit,  for  they  do  not  go  to  the  jnrisdie- 
tion. 

Same. — Aet  of  1889. — AvihofiJty  (/  Jfunie^paZ  (hrporaXion  to  Order  Local  Am- 
aesameiUs, — Inguffieieat  Peiilion. — The  act  of  March  8th,  1889,  does  not  re- 
strict the  authority  df  municipal  corporations  to  order  local  assear 
ments  to  cases  where  petitions  are  filed,  but  invests  them  with  authoritj 
to  order  the  assessments  by  a  vote  of  two-thirds  of  the  members  of  the 
common  council  or  board  of  trustees  without  a  petition.  Hence,  the 
fact  that  there  id  an.  insufficient  petition  does  not  necessarily  render  the 
proceedings  void  for  want  of  jurisdiction,  for  the  proceedings  may  not 
have  been  founded  upon  the  petition. 

BAMK,^Town  TnuUu, — Adjudioaiion  of  Sufficiency  of  Paitum. — CoBatenl  At- 
tack.— Where  the  record  showed  that  a  petition  was  presented  to  the 
town  trustees,  and  that  they  adjudged  it  to  be  sufficient,  this  was  tn 
adjudication  upon  a  jurisdictional  fact,  and  is  conclusive  against  a  col- 
lateral attack. 

From  the  Sullivan  Circuit  Court. 

T.  J.  Wolfe,  I.  H.  Kalley,  W.  C.  Huliz  and  O.  B.  Barris, 
for  appellants. 

O.  W.  Bvffy  jr.  8.  Bays,  J.  T.  Hays  and  H.  J.  Hays,  for 
appellee. 

Elliott,  J. — The  appellants  seek  an  injunction  prevent- 
ing the  appellee  from  improving  a  street  on  which  they  are 
abutting  owners  at  their  expense.  The  town  assumes  to 
proceed  under  the  act  of  March  Stk,  1889  (Elliott's  Supp., 
section  81 2).  It  is  alleged  in  the  complaint  that  two-thirds 
of  the  adjoining  lot-owners  did  not  petition  for  the  work; 
that  two  separate  improvements  were  attempted  to  be  made 
under  one  petition,  to  wit,  the  improvement  of  Main  street, 
on  the  north  side  of  the  public  square,  and  the  improvement 
of  Main  street  on  the  south  side  of  the  public  square;  that 
the  improvement  was  not  made  according  to  the  contract, 
and  that  the  street  was  not  improved  according  to  the  gnde 
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established  by  the  civil  engineer.  The  verified  answer  shows 
that  a  petition  was  presented  to  the  board  of  town  trustees, 
and  that  the  board  found  that  it  was  signed  by  the  requisite 
number  of  persons ;  that  by  a  unanimous  vote  of  the  board 
a  resolution  was  adopted  declaring  that  the  improvement 
was  necessary,  and  directing  that  a  notice  to  the  property- 
owners  should  be  published ;  that  the  notice  was  published, 
notifying  such  owners  to  make  objections  to  the  improve- 
ment; that  the  board  met  at  the  time  specified  for  the  pur- 
pose of  hearing  objections,  but  none  were  made.  The  an- 
swer further  shows  that  a  notice  inviting  proposals  was  duly 
published ;  that  bids  were  received,  the  contract  awarded, 
and  the  work  done  under  it  according  to  the  specifications 
and  profile.  The  evidence  adduced  upon  the  hearing  amply 
supports,  and  in  full  detail,  the  averments  of  the  answer  which 
we  have  given  in  bare  outline. 

We  are  very  clear  that  the  court  did  not  err  in  dissolving 
the  restraining  order  or  temporary  injunction,  for  no  case  is 
made  by  the  appellants. 

Notice  at  som^  stage  of  the  proceedings  prior  to  a  con- 
clusive judgment  is  requisite  in  order  to  authorize  the  sub- 
jection of  property  to  a  special  lien  for  a  local  assessment. 
Barber,  etc.,  Oo.  v.  Edgerton,  post,  p.  455 ;  Kuntz  v.  Sump^ 
tion,  117  Ind.  1  ;  Garvin  v.  Dauasman,  114  Ind.  429 ;  Stuart 
V.  Palmer,  74  N.  Y.  183 ;  Staie,  ex  rel,,  v.  CXty  of  Fond  du  Lac, 
42  Wis.  287.  The  trend  of  the  decisions  of  the  Federal  Courts 
is  very  much  in  the  direction  that  where  there  is  no  notice 
there  is  no  process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment.  If  that  be  so  the  question  has  become  a 
Federal  one,  and  the  decisions  of  the  United  States  Supreme 
Court  are  controlling,  and  they  seem  to  require  notice  as  an 
element  of  due  process  of  law.  Scott  v.  City  of  Toledo,  36 
Fed.  B.  385.  See  authorities  n.  2,  Elliott  Roads  and  Streets, 
p.  397,  and  n.  1,  p.  153.  But  however  this  may  be,  our  own 
decisions,  and  those  of  many  other  States,  do  a£Srm  that 
notice  is  essential.     As  these  decisions  declare  the  law,  it  is 


410  SUPREME  COURT  OP  INDIANA, 

Mc£nene7  doL^,  The  Town  of  SolliTan. 

the  daty  of  the  Legislature  to  provide  for  some  notice,  but 
it  is  within  its  power  to  prescribe  what  the  notice  shall  be. 
WcUker  V.  Boston,  etc.,  Bailraad,  3  Gush.  1 ;  Oity  of  Salem  v. 
Eastcifi  R.  R,  Co.j  98  Mass.  431 ;  Mason  v.  Messenger,  17 
Iowa,  261 ;  MaUer  of  Village  of  Middletoum,  82  N.  Y.  196. 

It  is  probably  true  that  a  notice  so  palpably  unreasonable 
as  to  be  of  no  avail  would  not  meet  the  requirements  of  the 
Constitution,  and  it  would  be  the  duty  of  the  courts  to  ad- 
judge it  insufficient,  but  it  would  require  a  very  clear  and 
strong  case  to  authorize  judicial  interference.  There  is  do 
such  case  before  us,  for  there  is  a  notice  provided  which  can 
not  be  declared  unreasonable.  Quill  v.  Oity  of  Indianapolii^ 
124  Ind.  292. 

The  contention  that  the  act  of  March  8th,  1889,  is  uncon- 
stitutional because  it  £siils  to  provide  notice  to  the  property- 
owners  can  not  be  sustained. 

The  attack  made  upon  the  proceedings  of  the  corporate 
officers  is  a  collateral  one,  and  it  is  well  settled  that  upon 
such  an  attack  only  defects  or  irregularities  affecting  the 
jurisdiction  can  be  made  available.  Any  other  rule  woald 
break  down  the  distinction  between  collateral  and  direct  at- 
tacks and  open  the  way  to  great  wrongs  and  abuses.  Bot 
upon  this  question  the  authorities  are  quite  well  agreed ;  in- 
deed, the  only  phase  of  the  question  upon  which  there  is 
diversity  of  opinion  is  as  to  what  shall  be  considered  juris- 
dictional facts.  Our  own  cases  uniformly  hold  that  upon 
such  an  attack  as  the  present  only  such  questions  as  affect 
the  jurisdiction  can  be  considered.  Montgomery  v.  Wasem, 
116  Ind.  343,  and  cases  cited;  Jackson  v.  Smith,  120  lod. 
620,  and  cases  cited  ;  Barber,  etc,,  Oo.  v.  Edgerton^  supra.  It 
is  obvious,  therefore,  that  the  questions  here  presented  are 
radically  different  from  such  as  might  be  presented  by  a 
direct  attack. 

Questions  as  to  the  manner  in  which  the  work  was  done 
under  the  contract  and  kindred  questions  can  not,  it  is  man- 
ifest, be  considered  in  a  suit  for  injunction,  for  such  ques- 
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tions  do  not  go  to  the  jurisdiction.  Authorities  cited  in  note 
5,  Elliott  Roads  and  Streets,  p.  442.  The  settled  rule 
that  only  questions  going  to  the  jurisdiction  can  be  consid- 
ered in  a  suit  for  injunction  requires  us  to  decline  to  con- 
sider or  decide  many  of  the  questions  which  the  appellants 
endeavor  to  present. 

Aside  from  the  question  of  the  constitutionality  of  the 
act,  the  only  question  which  affects  the  jurisdiction  is  that 
which  arises  upon  the  contention  that  the  petition  was  not 
signed  by  the  requisite  number  of  qualified  persons.  It  is 
proper  to  say,  to  avoid  misconception,  that  where  there  is 
authority  to  proceed  either  with  or  without  a  petition,  the 
fiict  that  there  is  an  insufficient  petition  does  not  necessarily 
render  the  proceedings  void  for  want  of  jurisdiction,  for  it 
may  well  be  that  the  proceedings  were  not  founded  upon 
the  petition.  City  of  Indianapolis  v.  Mansury  15  Ind.  112. 
The  statute  before  us  does  not  restrict  the  authority  of  mu- 
nicipal corporations  to  order  local  assessments  to  cases  where 
petitions  are  filed ;  but,  on  the  contrary,  it  invests  them  with 
authority  to  order  the  assessments  by  a  vote  of  two-thirds 
of  the  members  of  the  common  council  or  board  of  trustees 
without  a  petition.  Presumptions  are  made  in  favor  of  the 
acts  of  corporate  officers,  and  we  can  not,  in  defiance  of  this 
rule,  presume  that  the  proceedings  in  this  instance  were 
founded  on  a  petition,  but  we  must  presume  that  the  cor* 
porate  trustees  exercised  the  power  vested  in  them  by  the 
provision  authorizing  them  to  order  assessments  by  vote  of 
two- thirds  of  the  members  of  the  board.  The  record  shows 
that  the  assessment  was  ordered  by  a  unanimous  vote,  and 
we  can  not  hold  that  the  order  rests  solely  on  the  petition 
of  the  property-owners.  But  independently  of  this  consid- 
eration and  upon  the  concession  that  the  petition  is  the 
foundation  of  the  proceedings,  the  case  is  still  against  the 
appellants. 

The  record  shows  that  a  petition  was  presented  to  the  town 
trustees,  and  that  they  adjudged  it  to  be  sufficient.     This 
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was  an  adjudication  upon  a  jurisdictional  fact,  and  it  is  coo- 
elusive  against  a  collateral  attack.  For  many  years  and  by 
many  decisions  it  has  been  held  by  our  court  that  the  de- 
cision of  an  inferior  tribunal  upon  jurisdictional  facts  is 
conclusive  where  the  attack  is  collateral  and  not  direct 
JElvansmUe,  etc.^  J2.  R.  Co.  v.  (My  of  EvanmUcj  15  Ind.  395; 
Gauldwdl  v.  Owrry,9Z  Ind.  363;  Qaarl  v.  AbbeU^  102  Ind. 
233;  PlaUer  v.  Boards  etc.,  103  Ind.  360,  and  cases  cited; 
Jackson  V.  Smith,  supra,  and  cases  cited.  This  is  the  doctrine 
of  the  Supreme  Court  of  the  United  States,  and  it  is  the 
doctrine  of  many  other  courts.  Commissioners  of  Knox  Co. 
V.  Aspinwall,  21  How.  539 ;  Town  of  Coloma  v.  Eaves,  92  U. 
S.  484;  Commissioners,  etc.,  v.  Bolles,  94  U.  S.  104;  Henline 
V.  People,  81  111.  269 ;  Chicago,  etc.,  Co.  v.  Chamberlain,  84 
111.  333 ;  Boderigas  v.  East  River,  etc..  Institution,  63  N.  Y. 
460  (20  Am.  R.  555) ;  Porter  v.  Purdy,  29  N.  Y.  106.  In 
speaking  of  this  doctrine  an  able  lawyer  says :  ^'  There  is 
nothing  absurd  or  illogical  in  holding  that  a  body  of  limited 
powers  may  determine  whether  the  questions  which  are 
brought  before  it  admit  of  the  exercise  of  its  powers.  If 
limitation  of  power  necessarily  excluded  the  right  of  ultimate 
decision,  nothing  could  be  decided  finally  under  governments, 
which,  like  those  of  this  country,  are  throughout,  and  withont 
exception,  limited.''  1  Smith's  Leading  Cases  (8th  Am.  Ed.), 
1116. 

Judgment  affirmed. 

Filed  Oct  15, 1890. 
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Bailboad. — Ckmipietion  of  Orade. — Aequietcence  of  Land-Otmer. — 1 
125     Ti2l  — meetmenL — A  land-owner  who  stands  by  and  permits  a  railroad  com- 

fi69      146|  pauy  to  enter  and  construct  its  road,  or  complete  its  grade,  or  expend  a 

considerable  amount  of  money  in   the  construction  of  its  road-bed. 
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thereby  waives  his  right  to  maintain  either  an  action  of  ejectment  or 
lor  an  injunction  to  prevent  further  prosecution  of  the  work. 
Samx. — Aueumiod,  of  Damages, — But  if  the  company  has  unlawfully  en- 
tered upon  the  land,  the  owner  may  maintain  an  action  for  damages,  or 
institute  proceedings  under  the  statute  for  the  assessment  of  his  dam- 


Same.—  ZVeaposs.— Irtmtta^ion  0/  AeUons.Seetion  £9S,  R  S.  i^^i.— Where  a 
a  railroad  company  unlawfully  entered  and  took  possession  of  a  street, 
and  constructed  and  completed  its  grade,  the  cause  of  action  of  the  abut- 
ting land-owner  thereupon  accrued,  and  under  section  292,  B.  S.  1881, 
which  limits  actions  for  injuries  to  real  property  to  six  years,  the  ac- 
tion must  be  brought  within  six  years  from  the  completion  of  the  grade, 
or  it  is  barred. 

From  the  Montgomery  Circuit  Court. 

L.  J.  CoppagCf  for  appellant. 

H.  Orawford  and  T.  F.  Davidaan^  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellant  against  the 
appellee  for  damages  to  appellant^s  lot  by  reason  of  the  ap- 
propriation of  a  street  in  front  of  such  lot  for  railroad  pur- 
poses. Appellee  filed  an  answer,  to  which  the  appellant 
demurred,  and  the  demurrer  was  overruled,  and  appellant 
excepted,  and  filed  a  reply.  The  cause  was  submitted  to  the 
court  for  trial,  and  on  proper  request  the  court  found  the 
facts  and  stated  its  conclusions  of  law,  and  the  appellant  ex- 
cepted to  the  conclusions  of  law. 

Errors  are  assigned  as  to  the  ruling  of  the  court  oil  the 
demurrer  to  appellee's  answer  and  on  the  exceptions  to  the 
conclusions  of  law,  but  the  errors  assigned  present  substan- 
tially the  same  question. 

The  facts  are  as  follows  :  On  April  2d,  1872,  the  board  of 
trustees  of  the  town  of  Ladoga,  Montgomery  county,  In- 
diana, by  resolution  duly  adopted  and  entered  of  record, 
gave  the  right  of  way  upon  and  along  Nebraska  street  in 
said  town  to  the  Anderson,  Lebanon  and  St.  Louis  Railroad 
Company,  a  corporation  engaged  in  building  a  railroad  ;  that 
in  1873  the  Anderson,  Lebanon  and  St.  Louis  Railroad  en- 
tered upon  said  street  and  built  and  completed  a  grade  for 
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its  railroad  along  the  whole  length  thereof^  cutting  and  fill- 
ing when  necessary ;  that  such  grade  was  located  and  con- 
structed upon  and  across  that  part  of  the  south  portion  of 
lot  30  (being  the  lot  described  in  appellant's  complaint)  which 
is  in  Nebraska  street,  south  of  the  sidewalk ;  that  at  the 
time  such  railroad  was  graded  and  the  grade  completed,  the 
appellant  was  the  owner  of  the  equitable  title  to  said  lot  by 
virtue  of  a  title  bond,  and  was  in  possession  of  said  lot  at 
the  time,  improving  the  same  by  constructing  a  dwelling- 
house  thereon,  and  he  acquired  the  legal  title  to  said  lot  by 
warranty  deed  January  8th,  1875,  and  appellant  knew  at  the 
time  that  the  railroad  company  had  entered  upon  and  was 
grading  said  street  for  its  railroad ;  that  said  railroad  grade 
was  plainly  visible,  and  was  a  part  of  a  continuous  and  com- 
pleted railroad  grade  extending  for  several  miles  each  way 
from  said  street ;  that  on  November  1st,  1875,  the  Anderson, 
Lebanon  and  St.  Liouis  Railroad  Company  mortgaged  its  prop- 
erty of  every  kind,  including  its  road-bed  and  right  of  way, 
to  Koontz  and  Crosby,  which  mortgage  was  duly  recorded  in 
Montgomery  county,  Indiana,  on  the  21st  day  of  December, 
1875 ;  that  suit  was  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana  to  foreclose  such  mortgage, 
in  which  suit  a  final  decree  of  foreclosure  was  duly  rendered 
by  such  court  on  July  11th,  1883,  and  all  the  property  so 
mortgaged  was  sold  and  a  deed  was  duly  executed  to  the 
present  appellee  on  July  8th,  1885 ;  that  the  railroad  grade 
made  as  aforesaid  remained  in  substantially  the  same  condi- 
tion in  which  it  was  left  by  the  Anderson,  Lebanon  and  St 
Louis  Railroad  Company,  until  in  September,  1887,  when 
the  appellee  laid  down  ties  and  rails  on  the  old  grade  con- 
structed on  Nebraska  street  by  the  Anderson,  Lebanon  and 
St.  Louis  Railroad  Company  in  1873,  and  the  appellee  has 
ever  since  been  operating  its  railroad  upon  and  in  Nebraska 
street,  and  over  that  portion  of  lot  30  which  lay  in  the  street 
south  of  the  sidewalk  ;  that  the  appellant  is  now  the  owner 
of  the  lot  30  described  in  the  complaint,  and  has  been  since 
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January  8tb,  1875;  that  the  appellant's  said  property  de- 
scribed in  the  complaint  has  been  damaged  by  reason  of  the 
acts  of  the  appellee  in  the  construction  of  the  railroad  upon 
Nebraska  street  in  the  suin  of  six  hundred  dollars. 

The  question  presented  is  as  to  whether  or  not  the  appel- 
lant, under  the  foregoing  facts,  is  entitled  to  maintain  an  ac- 
tion for  trespass  against  the  appellee. 

It  is  well  settled  by  the  decisions  of  this  court  that  an 
action  for  injunction  and  in  ejectment  will  lie  against  a  rail- 
road company  when  it  is  about  to  enter  upon,  or  has  entered 
upon,  land  for  the  construction  of  its  railroad,  without  first 
having  damages  sustained  by  the  owner  assessed  and  paid ; 
but  that  such  actions  will  not  lie  unless  seasonably  instituted. 
If  the  owner  stands  by  and  permits  the  railroad  company  to 
enter  and  construct  its  road,  or  complete  its  grade,  or  expend 
a  considerable  amount  of  monej  in  the  construction  of  its 
road-bed,  the  owner  thereby  waives  his  right  to  maintain 
either  an  action  of  ejectment  or  for  an  injunction  to  prevent 
further  prosecution  of  the  work,  and  in  such  event  he  is  left 
to  his  action  for  damages,  and  as  to  whether  the  land-owner 
has  a  right  to  maintain  an  action  for  damages  for  the  injury 
sustained  by  reason  of  the  trespass,  or  is  confined  to  the  stat- 
utory remedy  for  the  assessment  of  damages  is  as  yet  an  open 
question.  But  we  think,  in  the  event  the  company  has, 
without  right,  unlawfully  entered  upon  land,  the  owner  is 
entitled  to  either  remedy ;  that  he  may  maintain  an  action 
for  damages,  or  he  may  institute  proceedings  under  the  stat- 
ute for  the  assessment  of  his  damages.  The  reasons  for  tak- 
ing away  the  right  of  the  land-owner  to  maintain  an  action 
of  ejectment,  or  to  enjoin  the  further  use  of  the  land  for  the 
construction  and  operation  of  the  road,  do  not  exist  in  case 
of  an  action  for  damages  for  the  injury  to  the  real  estate, 
whereby  damages  are  assessed  against  and  collectible  of  the 
railroad  company,  which  latter  remedy  of  the  land-owner  in 
no  way  interferes  with  the  running  and  operation  of  the  rail- 
road, or  the  rights  of  the  public.    The  relief  granted  to  the 
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land-owner  by  injunction  or  ejectment  would  interfere  with 
the  further  construction  or  operation  of  the  road,  and  would 
interfere  and  be  detrimental  to  the  public  interests^  and  hence 
such  relief  has  been  denied^  and  it  has  been  held  that  the 
land-owner  waived  his  right  to  injunction  or  ejectment  by 
not  instituting  such  proceedings  at  the  beginning.  Zouts- 
vilky  etc.,  R.  W.  Ch,  v.  Soltweddle,  116  Ind.  257;  LauimUe, 
etc.,  B.  W.  Oo.  V.  Beck,  119  Ind.  124. 

In  this  latter  case  and  some  others  it  is  said  that  the  oslj 
remedy,  in  cases  where  the  land-owner  stands  by  and  per- 
mits the  construction  of  the  road,  is  to  proceed  and  have  his 
damages  assessed  and  enforced  against  the  company,  bat 
none  of  the  decisions  of  our  State  go  so  far  as  to  hold  that 
such  assessment  must  be  had  by  instituting  proceedings  un- 
der the  statute,  nor  do  we  think  this  the  only  remedy  of  the 
land-owner.  He  may  institute  proceedings  under  the  stat- 
ute and  have  his  damages  assessed,  or  if  the  entry  be  unlaw- 
ful and  without  right,  he  may  bring  an  action  for  the  dam- 
ages sustained  and  have  them  assessed  and  collect  the  same 
of  the  company. 

In  Pierce  Railroads,  pages  229  and  230,  it  is  said :  ^*  Tht 
special  remedy  applies  only  to  a  legal  apprapriation  of  pri- 
vate property,  and  the  remedies  at  common  law  are  availa- 
ble where  the  appropriation  is  without  authority  of  law.  If 
the  company  makes  an  unlawful  entry  to  construct  its  road, 
it  is  liable  in  an  action  of  trespass  for  the  injury  accruing 
prior  to  the  commencement  of  the  action.''  It  is  further 
stated :  ^'  But  where  the  injury  is  necessarily  of  a  permanent 
nature,  such  as  the  flooding  of  land  caused  by  the  company's 
structures,  or  the  depreciation  of  the  adjoining  owner's  prop- 
erty by  the  laying  of  its  tracks  on  the  highway,  the  dam- 
ages, recoverable  in  an  action  of  trespass,  will  include  the 
entire  injury,  and  the  judgment  will  be  a  bar  to  actions  for 
subsequent  injury  arising  from  the  same  cause."  This,  we  be- 
lieve, states  the  correct  rule.  The  property-owner,  if  he 
stands  by  and  permits  the  company  to  enter  upon  his  land 
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and  constract  its  road  or  expend  a  considerable  amount  of 
money  in  Its  construction,  waives  his  right  to  bring  an 
action  of  ejectment  or  for  injunction,  but  he  is  not  neces- 
sarily driven  to  institute  proceedings  under  the  statute  to 
have  his  damages  assessed,  but  may  bring  an  action  for 
damages. 

In  the  case  at  bar  there  is  another  element  in  the  way  of  a 
recovery  by  the  appellant.  The  facts  found  by  the  court 
show  the  appellant  to  have  been  the  equitable  owner  of  the 
lot  in  1873,  when  the  Anderson,  Lebanon  and  St.  Louis 
Railroad  Company  entered  upon  the  street  and  constructed 
and  completed  the  grade  for  the  railroad  the  entire  length  of 
the  street,  and  for  several  miles  either  way,  and  knew  all 

lot,  building  a  house  upon  it,  and  that  he  derived  the  legal 
title  to  the  lot  January  8th,  1875. 

The  appellee  did  not  become  the  owner  of  the  right  of 
way  and  grades  of  the  old  company  until  July  8th,  1885, 
some  twelve  years  after  the  Anderson,  Lebanon  and  St.  Louis 
Railroad  had  taken  possession  of  the  street  in  front  of  plain- 
tiff's  lot  and  constructed  and  completed  its  grade.  When 
that  company  took  possession  of  the  street  and  completed  its 
grade  for  a  railroad,  as  found  by  the  court,  appellant's  right 
of  action  was  complete ;  he  might  have  either  sued  for  the 
damages  sustained  or  instituted  proceedings  under  the  stat- 
ute, and  had  his  damages  assessed,  and  his  cause  of  action 
having  accrued  at  that  time  the  statute  of  limitations  com- 
menced to  run. 

Section  292,  R.  S.  1881,  provides  that  the  following  ac- 
tions shall  be  commenced  within  six  years  after  the  cause 
of  action  has  accrued,  and  not  afterward  : 

"Mrii.   On  accounts  and  contracts  not  in  writing. 

^^ Second.   For  use,  rents,  and  profits  of  real  property. 

**  Third.  For  injuries  to  property,  damages  for  any  deten- 
VoL.  125.— 27 
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tiou  thereof,  and  for  recovering  possession  of  personal  prop- 
erty. 

^*Fourth.   For  relief  against  frauds/' 

A  trespass  is  a  tort,  an  injury  to  person  or  properly,  and 
the  particular  trespass  complained  of  in  this  case  is  an  injury 
to  the  real  property  of  the  appellant,  and  that  portion  of  the 
third  clause  of  the  foregoing  section  of  the  statute  which 
specifies  "  injuries  to  property/'  applies  to  this  class  of  ac- 
tions, prosecuted  to  recover  damages  for  injuries  to  real 
property.  Wood  Lim.,  p.  383,  section  184;  Angell  Lim.,  p. 
72  ;  Midland  22.  W.  Co.  v.  Smithy  post,  p.  509. 

It  is  well  settled  that  in  trespass  the  statute  runs  from 
the  time  the  trespass  was  committed,  and  not  from  the  time 
the  full  extent  of  the  injury  is  ascertained.  Wood  Lim., 
section  184,  supra;  City  of  North  Vernon  v.  Voegler,  103 
Ind.  314. 

The  unlawful  entry  in  this  case  was  an  entry  for  the  por* 
pose  of  constructing  a  railroad,  to  be  a  continuous  occupa- 
tion and  holding  of  the  land,  by  the  company,  and  a  perms- 
nent  grade  was  constructed.  The  ties  and  track  wei*e  not 
put  down  as  soon  as  the  road-bed  was  graded  and  completed, 
but  the  appellant's  right  of  action  was  as  complete  when  the 
road-bed  was  graded  and  constructed  as  it  would  have  been 
when  the  road  was  in  actual  operation  and  trains  running 
upon  it.  It  can  not  be  doubted  that  when  the  road  was 
graded  the  appellant  might  have  instituted  proceedings  to 
have  had  his  damages  assessed,  and  could  have  had  all  his 
damages  assessed.  So  he  may  have  likewise  commenced  an 
action  for  damages,  and  recovered  the  damages  sustained, 
and  such  recovery  would  have  barred  all  future  actions  for 
the  injury  to  the  land.  See  Dams  v.  Titumlle,  do,,  R.R> 
Go.,  6  Cent.  Rep.  903. 

There  is  no  error  in  the  record  for  which  the  judgment 
should  be  reversed. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  15, 1890. 
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No.  15,628. 

Belcheb  V.  The  State. 

GbhohaIi  Law. —  Evidence. —  Dedaraliona  <3j  One  Jointly  Indieted, —  When 
BuubmmbU, — Where  there  is  no  evidence  in  ihe  record  tending  to  show 
that  there  was  a  conspiracy  for  the  commission  of  the  offence  charged, 
between  tbe  defendant  and  one  jointly  indicted  with  him,  but  not  on 
trial,  declarations  of  the  latter,  prior  to  the  commission  of  the  alleged 
crime,  made  in  the  absence  of  the  defendant,  can  not  be  admitted  in 
6Tidence  against  him. 

From  the  Crawford  Circuit  Court. 

JV.  2J.  Peckinpaughy  /.  if.  Weathers^  (7.  L.  Jeweti^  H.  E. 
Jeioett^  M.  W.  Funk,  T.  P.  Ellsworth  and  J/.  8.  Mavity,  for  ap- 
pellant. 

L.  T.  Michener^  Attorney  General,  and  J.  L.  Suddarth, 
Prosecuting  Attorney,  for  the  State. 

CoFFET,  J. — The  appellant  in  this  case  was  indicted 
jointly  with  Alexander  Walls,  for  the  robbery  of  one  Alex- 
ander Brown,  in  said  county,  on  the  6th  day  of  November, 
1884.  The  facts  in  the  case  are  set  forth  in  the  case  of  Walls 
T.  Slatey  ante,  p.  400. 

Upon  the  trial  of  this  cause  the  State  was  permitted  to 
prove,  over  the  objection  of  the  appellant,  by  one  Thomas 
Bryant,  at  a  time  when  the  appellant  was  not  present,  in  the 
month  of  July,  1884,  the  following  conversation  :  **  I  said 
to  Alexander  Walls, '  You  h$ive  paid  too  much  for  that  tim* 
ber  and  you  will  not  make  any  money  out  of  it ; '  and  Walls 
said :  '  I  can  afford  to  work  two  or  three  months  if  I  can 
make  $200  or  $300  in  a  day  or  night,  as  the  case  may  be.'  '^ 
The  State  was  also  permitted  to  prove  by  said  witness  a 
conversation  between  the  said  Walls  and  one  Granville  Pat- 
ten, had  in  the  month  of  August,  1884,  in  the  absence  of 
the  appellant,  which  conversation  was  as  follows:  '' Gran- 
ville Patten  said :  '  I  have  read  the  James  boys'  book,  and 
I  have  their  plans,  and  I  could  take  a  few  men  and  go  out 
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and  get  as  much  money  as  I  wanted,  and  I  would  not  have 
to  go  far  to  get  it^  not  farther  than  Alexander  BrownV 
Alexander  Walls  said :  '  He  has  got  lots  of  it/  Patten 
said :     '  Lots  of  it.'  " 

We  are  of  the  opinion  that  the  court  erred  in  admitting 
the  above  evidence.  A  conspiracy  to  commit  the  crime 
charged  in  the  indictment  could  not  be  proven  by  the  dec- 
larations of  Walls,  made  in  the  absence  of  the  appellant. 
Moore  v.  Shields^  121  Ind.  267. 

In  the  above  cited  case  it  was  said  by  this  court :  ''  The 
declarations  which  are  admissible  are  those  which  are  made 
between  the  beginning  and  ending  of  the  conspiracy,  for  the 
promotion  of  the  common  criminal  or  evil  purpose,  and  the 
fact  that  a  conspiracy  existed,  and  was  in  progress  at  the 
time  the  admissions  were  made,  must  first  appear  in  some 
way  satisfactory  to  the  court.  If  the  conspiracy  has  not  yet 
been  formed,  or  if  it  has  ended  by  the  consummation  of  the 
criminal  design,  mere  admissions  or  narrations  of  what  has 
taken  place,  which  had  no  tendency  to  promote  the  common 
design,  are  not  admissible  against  those  who  were  not  pres- 
ent when  the  admissions  were  made."  See,  also,  Ford  v. 
State,  112  Ind.  373. 

There  is  no  evidence  in  the  record  tending  to  show  that 
there  was  a  conspiracy  existing  between  the  appellant  and 
Walls,  at  the  time  of  the  conversations  above  set  out,  to 
commit  the  crime  charged  in  the  indictment  in  this  case. 
The  declarations,  as  we  have  seen,  were  made  in  July  and 
August,  1884,  and  the  crime  charged,  and  for  which  the  ap- 
pellant was  tried,  was  not  committed  until  the  6th  day  of 
November  of  that  year. 

There  being  no  brief  on  file  on  behalf  of  the  State,  we 
are  not  able  to  state  the  ground  upon  which  the  court  below 
admitted  this  evidence. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial.     The  clerk  will  issue  the  necessary  order 
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for  the  return  of  the  appellant  to  the  sheriff  of  Crawford 
county. 

Filed  Oct  16, 1890. 


No.  14,390. 

Daugherty  et  al.  v.  Wheeleb.  j{g  ^ll 

LaMTtATtos  OF  Actions. — Conveyance  cfReal  Estate. — CondUicnal  OraiA^ree-       }|^       ||^ 
metU  to  Beconvey, — Foredowre  of  Equity  of  Bedetnptio7i,—Six  Yean?  Statide  qf  ' 

lAmUaiioiM, — iTtapplicabUityof, — Land  owned  by  B.  and  wife  as  tenants 
by  the  entireties  was  conveyed  by  them,  by  a  warranty  deed  absolute  on 
its  face,  to  K.,  a  surety  for  the  husband.  K.  orally  agreed  at  the  time 
of  said  conyeyance  that  the  grantors  should  remain  in  possession  and 
enjoy  the  rents  and  profits  of  the  farm ;  that  he  would  pay  the  debt  for 
which  he  was  jointly  bound  with  D.,  as  surety,  and  any  other  debts  or 
claims  constituting  encumbrances  on  the  land,  and  keep  the  farm  free 
from  encumbrances.  D.  was  to  have  a  reasonable  time  within  which 
to  repay  K.  for  the  moneys  thus  paid,  and  to  be  paid,  and  upon  the  re* 
imbursement  of  K.  within  a  reasonable  time,  with  interest  and  ex- 
penses, the  land  was  to  be  reconveyed.  In  case  K.  was  not  repaid 
'within  a  reasonable  time  he  was  to  sell  the  land,  if  it  could  be  sold  for 
a  sum  in  excess  of  the  amount  due,  and  account  to  the  grantors  for  the 
balance.  K.  was  never  repaid,  and  he  was  unable  to  sell  the  land  for 
a  sum  sufficient  to  reimburse  himself.  He  subsequently  assigned  his 
claims  against  D.  and  wife,  and  conveyed  the  land  to  W.,  who  had 
knowledge  of  the  conditions  upon  which  the  deed  to  K.  was  made. 

Mddj  that  an  action  to  foreclose  the  equity  of  redemption  of  D.  and  wife 
was  not  barred  by  the  six  years'  statute  of  limitations. 

Same. — Conveyance  of  Real  Estate. — Security  for  Debt.-- Reasonable  l\me  for 
Rqtayment, —  When  Statute  Begins  to  Run. — Where  the  title  to  real  estate 
is  transferred  to  the  grantee,  not  merely  as  security  for  a  debt,  but  upon 
an  agreement  that  the  grantee  will  pay  other  debts  for  the  grantor,  and 
extend  a  reasonable  credit  for  the  sums  paid,  as  well  as  for  those  to  be 
paid  in  the  future,  and  upon  a  certain  contingency  sell  and  convey  the 
land,  absolutely,  to  a  purchaser,  the  six  years'  statute  of  limitations 
will  not  apply  until  this  agreement  is  disavowed  by  unequivocal  acts  or 
words  on  the  part  of  one  or  the  other. 

Samc — Extension  of  Reasomhle  Credit. —  When  Statute  Begins  to  Run. — Dkk 
mand  or  Notice  within  Slatutmy  Peiiod. —  When  Unnecessary. — A  cred* 
itor,  who,  for  a  valuable  consideration,  stipulates  to  extend  a  rea- 
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sonable  credit,  must,  in  order  to  complete  or  perfect  his  caase  of  action, 
make  a  demand  for  payment,  or  give  reasonable  notice  of  his  purpose 
to  terminate  the  arrangement  and  enforce  his  claim,  and  the  statute  of 
limitations  does  not  begin  to  run  until  the  creditor  takes  some  prelim- 
inary action,  equivalent  to  a  demand  or  notice,  or  until  the  law  con- 
clusively presumes  that  preliminary  action  of  the  character  required 
has  been  taken.  Where  a  speedy  demand  or  notice  to  pay  would  man- 
ifestly violate  the  intent  and  purpose  of  the  contract,  or  where  delay  in 
making  the  demand  was  contemplated  by  the  express  terms  of  the  con- 
tract, a  demand  need  not  be  made  within  the  statutory  period. 

From  the  FultoD  Circuit  Court. 

O.  W.  Holmauj  R.  G.  Stephenson^  M.  R,  Smith  and  £ 
Myers,  for  appellants. 

J.  S,  Slick  and  S.  Keithy  for  appellee. 

Mitchell,  J. — The  only  question  involved  in  this  appeal 
is  whether  or  not  the  right  of  action  is  barred  bj  the  six 
years'  statute  of  limitations. 

The  facts  are,  that  prior  to  the  12th  day  of  September, 
1877,  Sydney  Keith  had  become  bound  as  surety  for  Eph- 
raim  Daugherty,  the  debt  had  fallen  due,  and  a  judgment 
had  been  recovered  against  both  principal  and  surety  in  the 
Fulton  Circuit  Court.  Daugherty's  land  had  previously 
been  sold  for  delinquent  taxes,  and  some  of  it  had  been  sold 
on  execution,  the  time  for  redemption  not  yet  having  ex- 
pired^ and  in  order  to  save  himself,  Keith,  with  the  knowl- 
edge and  consent  of  Daugherty,  had  paid  off  some  other  liens 
on  the  land.  Daugherty  had  nothing  available  for  the  pay- 
ment of  his  debts  except  the  land  described  in  the  complaint, 
which  was  of  the  alleged  value  of  thirty-five  hundred  dol- 
lars, and  was  owned  by  himself  and  wife  as  tenants  by  the 
entireties.  On  the  date  above  mentioned  Daugherty  and 
wife  conveyed  the  land  to  Keith  by  a  warranty  deed,  abso- 
lute on  its  face,  but  contemporaneously  with  the  execution 
of  the  deed  it  was  orally  agreed  by  Keith  that  the  grantors 
should  remain  in  possession  and  enjoy  the  rents  and  profits 
of  the  farm,  that  he  should  pay  the  debt  for  which  he  was 
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jointly  bound  with  Daughertyas  surety^and  any  other  debts 
or  claims  constituting  encumbrances  on  the  land^  and  keep 
the  farm  free  from  encumbrances.  It  was  a  part  of  the  agree- 
ment that  Daugherty  should  have  a  reasonable  time  within 
which  to  repay  Keith  for  the  moneys  thus  paid^  and  to  be 
paidy  and  if  the  former  within  a  reasonable  time  reimbursed 
the  latter  for  the  money  paid,  with  interest  and  expenses,  the 
land  was  to  be  reconveyed.  In  case  Keith  was  not  repaid 
within  a  reasonable  time^  he  was  to  sell  the  land,  provided 
it  could  be  sold  for  a  sum  in  excess  of  the  amount  due  him, 
and  account  to  the  grantors  for  the  balance.  Under  this 
arrangement  Keith  paid  out  about  f  2,600,  exclusive  of  in- 
terest, on  Daugherty's  debts.  The  sums  paid  by  Keith  were 
never  repaid,  nor  was  the  latter  able  to  sell  the  land  for  a 
som  sufficient  to  reimburse  himself.  He  subsequently  as- 
signed his  claims  against  Daugherty,  and  conveyed  the  land 
to  Wheeler,  the  latter  having  knowledge  of  the  conditions 
upon  which  the  deed  to  Keith  was  made. 

This  suit,  which  was  to  foreclose  the  equity  of  redemption 
of  Daugherty  and  wife  in  the  land,  was  not  instituted  until 
the  10th  day  of  May,  1887,  after  the  lapse  of  more  than  six 
years  from  the  time  Keith  paid  the  several  claims  for  Daugh- 
erty. 

On  appellant's  behalf  it  is  insisted  that  the  transaction 
between  the  parties  constituted  the  deed  from  Daugherty  and 
wife  to  Keith  a  mortgage,  to  indemnify  the  latter  against  loss 
on  account  of  the  several  sums  paid  by  him,  that  a  right  of  ac- 
tion accrued  in  his  favor  immediately  upon  making  the  several 
payments,  and  that  since  a  period  of  more  than  six  years  has 
elapsed,  the  right  to  maintain  the  action  has  been  barred. 

It  is  undoubtedly  true  that  where  a  mortgage  is  taken  in 
a  transaction  between  the  parties,  so  as  to  constitute  a  mere 
security  for  the  payment  of  a  debt,  without  creating  any 
relations  of  trust,  where  the  debt  is  barred  by  the  statute 
applicable  to  the  class  of  debts  to  which  it  belongs,  the  lien 
of  the  mortgage  ceases  to  be  eflTective.     Lilly  v.  Dunn,  96 


424  SUPREME  COURT  OF  INDIANA, 

Daagherty  daLv.  Wheeler. 

Ind.  220 ;  Arboffost  y.  Hays^  98  Ind.  26 ;  Bridges  ▼.  jB/afe, 
106  Ind.  332;  Post  v.  Losey,  111  Ind.  74. 

It  may  be  doubted^  however,  whether  the  rule  which  gov* 
erns  in  the  case  of  a  mortgage  which,  upon  its  face,  shows 
that  it  was  given  merely  as  a  security  for  a  debt,  would  be 
applicable  in  a  case  like  the  present,  where  it  appears  by  a 
parol  agreement,  which  is  relied  on  to  convert  an  absolute 
deed  into  a  mortgage,  that  the  title  was  conveyed  to  the 
grantee  not  only  as  a  security,  but  upon  certain  specific 
trusts.  The  right  to  foreclose  and  the  right  to  redeem  are 
ordinarily  reciprocal  rights.  If  the  right  of  the  mortgagee 
to  foreclose  is  barred,  so  also  is  the  right  of  the  mortgagor 
to  redeem,  for  it  must,  of  necessity,  be  true  that  the  right 
of  the  one  to  enforce  redemption  of  his  title  can  only  be  co- 
terminous with  that  of  the  other  to  foreclose  and  bar  the 
right  and  equity  of  redemption.  Lewin  Trusts,  868 ;  Jones 
Mortgages,  sections  1146,  1159. 

Thus  it  has  been  held,  where  a  deed,  absolute  on  its  face, 
was,  as  a  matter  of  fact,  delivered  upon  an  agreement  that 
the  grantee  would  reconvey  the  land  to  the  grantor  upon 
being  paid  certain  sums,  the  grantee  could  not,  upon  beiug 
paid,  set  up  the  statute  of  limitations  as  a  bar  to  a  suit  to 
enforce  a  reconveyance,  unless  he  had,  within  that  stat- 
utory period,  prior  to  the  bringing  of  the  suit,  repudiated  or 
disavowed  the  trust.     Neyland  v.  Bendy,  69  Tex.  711. 

Before  the  statute  begins  to  run,  in  such  a  case,  there 
must  be  a  disclaimer  of  the  trust,  and  notice  thereof  to  the 
person  to  be  affected.     Flynn  v.  Lee,  31  W.  Va.  487. 

The  cases  relied  on  proceed  upon  the  correct  assumption 
that  a  mortgage  to  secure  a  debt  creates  a  mere  lien  on  the 
land  ;  that  it  in  no  way  affects  the  title,  and  that  when  the 
debt  is,  for  any  reason,  extinguished,  either  by  payment  or 
lapse  of  time,  the  lien  is  also  gone,  extinguished.  Conceding 
that  the  conveyance,  coupled  with  the  facts  disclosed,  left  in 
the  grantor  a  redeemable  estate,  it  created  more  than  a  mere 
lien  on  the  land.     The  title  was  transferred  to  the  grantee, 
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not  merely  as  security  for  a  debt,  but  upon  an  agreement 
that  the  grantee  would  pay  other  debts  for  the  grantor,  and 
extend  a  reasonable  credit  for  the  sums  paid,  as  well  as  for 
those  to  be  paid  in  the  future,  and,  upon  a  certain  contin* 
geucy,  sell  and  convey  the  land,  absolutely,  to  a  purchaser. 
Until  this  agreement  was  disavowed  by  unequivocal  acts,  or 
words,  on  the  part  of  one  or  the  other,  the  six  years'  statute, 
to  say  the  least,  would  not  apply. 

Eliminating  from  the  case  any  element  of  a  trust  relation 
between  the  parties,  and  considering  the  case  as  between 
mortgagor  and  mortgagee  merely,  the  result  would  be 
that  the  statute  of  limitations  was  not  well  pleaded.  The 
parol  agreement  which  gives  the  transaction  the  character 
of  a  mortgage,  shows  that  part  of  the  consideration  for  the 
mortgage  was  the  agreement  to  extend  the  time  for  the  re- 
payment of  the  several  sums  paid,  and  to  ba  paid,  by  the 
mortgagee  a  reasonable  time.  A  reasonable  extension  of 
credit  was  contemplated  by  the  contract,  and  was  part  of 
the  consideration  upon  which  the  transaction  rested.  The 
appellants  can  not,  therefore,  be  heard  to  say  in  a  court  of 
equity,  which  acts  or  refuses  to  act  in  analogy  to  the  statute 
of  limitations,  that  his  creditor  is  prosecuting  a  stale  claim 
when  the  latter  has  done  nothing  more  than  to  observe  his 
agreement.  Surely,  the  creditor  could  not  have  turned  round 
in  the  face  of  his  agreement  and  instituted  a  suit  to  fore- 
close the  mortgage  the  next  day  after  it  was  given.  The 
statute  of  limitations  would  not  begin  to  run  against  the 
debt  until  after  the  lapse  of  a  reasonable  time.  As  what  is 
a  reasonable  time  is  not  always  easily  defined,  the  law  re* 
quires  that  the  creditor  shall  take  the  initiatory  steps  neces- 
sary to  complete  his  right  of  action  within  the  statutory 
period.  A  creditor  who  for  a  valuable  consideration  stipu- 
lates to  extend  a  reasonable  credit,  must,  in  order  to  com- 
plete or  perfect  his  cause  of  action,  make  a  demand  for  pay- 
ment or  give  reasonable  notice  of  his  purpose  to  terminate 
the  arrangement  and  enforce  his  claim,  and  the  statute  does 
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not  begin  to  run  until  the  creditor  takes  some  preliminarj 
action  equivalent  to  a  demand  or  notice^  or  until  the  law  cod- 
clusively  presumes  that  preliminary  action  of  the  character 
required  has  been  taken.  High  v.  Board,  ete.,  92  Ind.  580, 
and  cases  cited ;  Atchison,  etc.,  R.  R.  Co.  v.  Burlingame  Tp,, 
36  Kan.  628;  Palmer  v.  Palmer,  36  Mich.  487  (24  Am. 
Rep.  605) ;  13  Am.  &  Eng.  Encyc.  of  Law,  726-727. 

There  is  a  class  of  cases  in  which  it  is  held  that  if  an  act 
on  the  part  of  a  creditor,  such  as  demand  or  notice,  be  neces- 
sary to  complete  the  cause  of  action,  demand  must  be  made 
or  notice  given  within  the  statutory  period,  and  some  cases 
hold  that  if  the  plaintiff  is  not  shown  to  have  made  a  de- 
mand within  the  statutory  period  for  bringing  the  action, 
he  will  not  lose  his  right,  but  will  be  presumed  to  have 
taken  such  preliminary  steps  as  were  necessary  to  complete 
the  action  at  the  expiration  of  the  statutory  period  of  limi- 
tation.    Keiihler  v.  Foster,  22  Ohio.  St.  27. 

All  the  cases  hold,  however,  that  where  a  speedy  demand 
or  notice  to  pay  would  manifestly  violate  the  intent  and  pur- 
pose of  the  contract,  or  where  delay  in  making  the  demand 
was  contemplated  by  the  express  terms  of  the  contract,  a 
demand  need  not  be  made  within  the  statutory  period. 

Within  the  rule  laid  down  in  all  the  cases,  the  debt  was 
not  barred  in  the  present  case,  and  the  statute  of  limitations 
was  not  well  pleaded. 

To  the  extent  that  the  court  rendered  personal  judgment 
against  Margaret  Daugherty,  and  to  the  extent  that  the  judg- 
ment was  rendered  collectible  without  relief  from  valuation 
and  appraisement  laws,  it  should  be  modified,  otherwise  af- 
firmed, at  the  costs  of  the  appellee.  Court  below  ordered  to 
modify  judgment  on  facts  found  in  consonance  with  this 
opinion. 

Filed  Oct.  16, 1890. 
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No.  16,466. 

State,  ex  bel.  Cicebo  Township,  v.  Finnet  et  al. 

Towubhip  TBiTSTfiE.— iS^t^  on  OffieUd  B<md.'—MiMpplioaiwn  of  Funds,— 
(hforpaymaUi. — Set-Off. — ^In  an  action  against  a  township  trustee  and 
the  sureties  on  his  official  bond,  it  is  proper  to  charge  the  tnistee 
with  tlie  amount  found  to  be  overdrawn  by  him  from  special  funds  in 
his  hands,  and  to  credit  him  with  the  amounts  found  to  be  overpaid  by 
him  to  certain  other  funds,  vouchers  being  regularly  on  file  for  such 
overpayments.  It  is  immaterial  whether  certain  of  the  sureties  fur- 
nished the  money  from  their  private  funds,  as  alleged  in  the  answers, 
with  which  to  make  the  overpayments,  or  that  the  money  came  from  a 
misapplication  of  other  funds,  if  the  defendants  were  compelled  to  make 
good. the  deficiency  occasioned  by  the  misapplication,  as  they  were  re- 
quired to  do  by  the  judgment. 

Practice. — Judgment  of  Trial  Court, —  When  Not  Reversed  Notunthtianding 
Error, — The  judgment  of  a  trial  court  will  not  be  reversed  because  of 
error  occurring  at  the  trial,  where  the  whole  record  discloses  that  sub- 
stantial justice  was  done  between  the  parties,  notwithstanding  the  error 
committed. 

From  the  Tipton  Circait  Court. 

W.  R.  Oglebay  and  C.  N.  Pollard^  for  appellant. 
R.  B.  Beauchampy  W.  Mounts  O.  H.  Oifford  and   J.  M. 
FippeUj  for  appellees. 

Bebeshibe,  C.  J. — This  action  rests  upon  the  official 
bond  of  a  township  trustee. 

The  cause  was  put  at  issue,  and  then  by  agreement  of  the 
parties  referred  to  a  master  commissioner  to  hear  the  evi- 
dence and  report  his  finding  to  the  court. 

The  commissioner,  after  having  heard  the  evidence,  made 
his  finding  and  reported  the  same  in  accordance  with  the 
order  of  submission. 

On  motion  of  the  appellant,  and  without  objection  from 
the  appellees,  certain  parts  of  the  report  or  finding  were 
eliminated  therefrom,  and  thereafter  the  appellant  filed  ex- 
ceptions to  the  finding  of  the  commissioner,  which  were 
overruled  by  the  court,  and  an  exception  reserved. 
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The  report  of  the  commissioner  finds  that  the  trastee  had 
overdrawn  from  the  bridge  fund  the  sum  of  f  2^234.20 ;  from 
the  dog  fund,  |313.63. 

The  report  further  finds  that  the  trustee  had  overpaid  for 
the  benefit  of  the  township  fund,  $1,468.21 ;  from  the  road 
fund,  $731.07,  and  that  there  was  due  him  for  services, 
1450. 

The  appellees  moved  the  court  to  render  judgment  in  their 
favor  for  the  said  sums  overpaid,  and  the  appellant  moved 
the  court  to  render  judgment  in  its  favor  for  the  amounts 
found  to  be  overdrawn,  with  ten  per  cent,  penalty. 

The  court  sustained  both  motions,  and  rendered  judgment 
accordingly. 

The  appellant  moved  for  a  modification  of  the  judgment 
so  far  as  it  was  in  favor  of  the  appellees,  which  the  court 
overruled,  and  the  proper  exception  was  saved. 

Counsel  for  the  appellant  contend  that  the  finding  of  the 
commissioner  did  not  entitle  the  appellees  to  the  judgment 
rendered  for  them  for  the  reason  that  it  failed  to  show  that 
the  appellees,  or  either  of  them,  had  furnished  the  money 
from  their  private  funds  (as  alleged  in  their  answers)  with 
which  to  make  the  over-payments,  but  that  such  over-pay- 
ment£(  were  the  result  of  a  misapplication  of  moneys  belong- 
ing to  one  fund  to  the  benefit  of  another.  It  is  further  con* 
tended  that  the  finding  fails  to  disclose  that  the  over-pay- 
ments were  made  under  such  circumstances  as  to  entitle  the 
appellant  to  a  credit  therefor  under  any  state  of  the  issues. 

In  answer  to  the  last  proposition,  it  may  be  said  that  the 
report  or  finding  of  the  commissioner  discloses  the  fact  that 
vouchers  are  on  file  properly  for  such  over-payments,  and 
states  in  addition  that  the  trustee  is  entitled  to  credit  for 
such  over-payments. 

As  the  evidence  is  not  in  the  record  we  must  be  controlled 
by  the  finding  of  the  commissioner. 

As  to  the  first  proposition  we  may  state,  first,  that  it  is  a 
well  settled  rule  of  this  court  not  to  reverse  a  judgment  of  a 
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trial  court  becaase  of  error  oocurring  at  the  trial  where  the 
whole  record  .discloses  that  substantial  justice  was  done  be- 
tween the  parties,  notwithstanding  the  error  committed. 

Had  it  been  prror  to  permit  the  appellees  to  have  the  ben- 
efit of  the  credits  allowed  on  account  of  the  over-payments 
because  the  facts  on  which  they  rested  were  not  technically 
within  the  pleadings  which  they  filed,  if  the  result  finally 
reached  was  even-handed  justice  this  court  would  not  re- 
verse the  judgment. 

But  it  was  whoUy  immaterial  whether  the  money  which 
made  the  over-payments  came  directly  from  the  pockets  of 
the  appellees,  or  came  from  a  misapplication  of  other  funds, 
if  the  appellee^  were  compelled  to  make  good  the  deficiency 
occasioned  by  the  misapplication,  as  was  done  in  this  case. 

In  the  judgment  which  the  court  rendered  against  the  ap- 
pellees they  are  compelled  to  respond  not  only  for  the  de- 
ficiency, but  to  ten  per  cent,  penalty  in  addition.  If  there 
is  any  error  it  is  in  the  addition  of  the  ten  per  cent,  penalty 
on  an  amount  in  excess  of  the  amount  that  the  trustee  was 
actually  short. 

We  are  much  impressed  with  the  belief  that  the  judgment 
is  fair  to  the  appellant. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  16, 1890. 


Plbadiko.— Ifamape  Contract, — Aetion/ar  Breach  of,— Answer  Alleging  Gm- 
qnraqf  to  D^raud—Inm^lieieney  of,— In  an  action  for  breach  of  promiae, 
an  answer  is  bad  which  alleges  that  the  plaintiff  conspired  with  another  , 
to  defraud  the  defendant  by  setting  np  a  false  claim  that  the  latter  had 
promised  to  marry  her,  bat  which  does  not  state  that  anything  was 
done  to  induce  the  promise.    The  answer  is  also  bad  for  the  reason  that 
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a  single  paragraph  of  answer  can  not  confess  a  cause  of  action  and  also 
deny  it. 

IiSBTBUcnoNS  TO  JuBY. — Mull  he  Considered  oi  an  JETUirety. — ^Where  the  in- 
structions to  the  jury,  taken  as  an  entirety,  show  that  there  is  no  enor 
in  them  by  which  the  jury  could  have  been  misled,  it  is  unavailing  to 
detach  from  one  of  the  instructions  a  brief  clause  and  assaalt  ik 

If  18CX)NDUCT  OF  CouNasL. —  When  UnavaUmg  Error, — Where  counsel  were 
guilty  of  misconduct  in  referring  to  a  change  of  venue,  but  upon  ob- 
jection the  court  promptly  checked  the  counsel  and  instructed  the  juiy 
that  the  question  of  a  change  of  venue  was  one  they  had  no  right  to 
consider,  the  misconduct  of  counsel  was  not  such  error  as  to  justify  a 
reversal  of  the  judgment. 

fiAMB. — ObjeeLwM  to. — Must  he  SpeeifieaUy  Stated  to  AvaiU  on  AppeaL — Obje^ 
tions  to  the  conduct  of  counsel  in  argument  can  not  be  made  available 
on  appeal  unless  the  grounds  of  the  objection  are  specifically  stated. 

From  the  Blackford  Circuit  Court.  % 

O.  W.  Harvey  J  H.  J.  PauluSy  J.  Cantwell  and  8.  W.  Cbn^ 
ioellf  for  appellant 

A.  E^  Steele  and  J.  A.  Kersey,  for  appellee. 

Elliott,  J. — The  appellee^s  complaint  states,  as  a  cause 
of  action,  a  promise  of  marriage  and  a  breach  of  the  promise 
by  the  appellant.  The  first  paragraph  of  the  answer  is  a 
general  denial,  and  the  second  alleges  that  the  appellee  con- 
spired with  Aaron  Trowbridge  to  defraud  the  appellant  by 
setting  up  a  false  claim  that  the  latter  had  promised  to  mariy 
her,  but  it  also  alleges  that  he  never  made  any  such  promise. 
The  second  paragraph  of  the  answer  is  clearly  bad.  It  is  well 
settled  that  a  single  paragraph  of  an  answer  can  not  confess 
a  cause  of  action  and  also  deny  it.  The  answer  is  bad  for 
another  reason  and  that  is  this,  it  does  not  attempt  to  state 
any  facts  showing  that  the  appellee  and  Trowbridge,  did  any- 
thing to  induce  the  appellant  to  promise  the  appellee  that 
he  would  marry  her. 

The  appellant  detaches  from  one  of  the  instructions  a 
brief  clause  and  assails  it,  but  his  assault  is  unavailing,  for 
the  reason  that  the  instructions  must  be  taken  as  an  entirety, 
and  thus  taken  there  is  no  error  in  them  which  ooold  have 
misled  the  jury. 
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The  appellee^s  counsel  were  guilty  of  misconduct  in  refer- 
ring to  the  change  of  venue,  but,  upon  the  objection  of  ap- 
pellant's counsel,  the  trial  court  promptly  checked  the  counsel 
of  appellee  and  instructed  the  jury  that  the  question  of  a 
change  of  venue  was  one  they  had  no  right  to  consider.  As 
the  court  acted  promptly  and  gave  the  jury  the  proper  in- 
structions, we  can  not  say  that  there  was  error  justifying  a 
reversal. 

Upon  the  authority  of  Morrison  v.  StatCj  76  Ind.  335,  it 
must  be  held  that  to  make  available  on  appeal  objections  to 
the  conduct  of  counsel  in  argument,  the  grounds  of  the  ob- 
jection must  be  specifically  stated.  The  application  of  this 
rale  disposes  oi  the  point  made  upon  the  coarse  of  the  ap- 
pellee's counsel  in  referring  to  a  deposition  taken  by  the 
appellant  but  not  introduced  in  evidence. 

Judgment  affirmed. 
FDed  Oct  16, 1890. 
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ScHiX)88EB  V.  Griffith. 

FtXABnro.— JMOttft  and  Battery. — Aeiion  far  Ikmoffei.^ChmiianiL'^TIte 
Unlau^vhen  nf  Beating  Need  not  be  Alleged. — PretwrnptUm. — It  is  not  neoet- 
saiy  to  aver  in  a  complaint  to  recorer  damages  for  an  alleged  assaalt 
and  battery,  that  the  beating  was  unlawful  and  wrongful.  When  it  is 
charged  thai  the  defendant  assaulted  snd  beat  the  plaintiff,  the  legal 
implication  is  that  the  act  was  unlawful,  and  the  burden  of  justifying 
his  conduct  is  cast  upon  the  defendant. 

From  the  Fountain  Circuit  Court. 

J.  W.  Sutton  and  W.  L.  Raboumej  for  appellant. 
C  F.  MoAdama,  for  appellee. 

MrrcHfiLii^  J. — Griffith  sued  Schlosser,  and  charged  in 
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his  complaint  that  the  latter  wrongfully  assaulted,  beat, 
bruised  and  wounded  him,  to  his  damage,  etc. 

It  is  not  necessary  to  aver  in  a  complaint  to  recover  dam- 
ages for  an  alleged  assault  and  battery,  that  the  beating  wa£ 
unlawful  and  wrongful.     Carey  v.  Sheets,  60  Ind.  17. 

An  assault  is  an  unlawful  attempt,  coupled  with  a  present 
ability,  to  commit  a  violent  injury  upon  the  person  of  an- 
other, and  a  battery  is  the  unlawful  touching  of  the  person 
of  another.  When  it  is  charged  that  the  defendant  assaulted 
and  beat  the  plaintiff,  the  legal  implication  is  that  the  act 
was  unlawful,  and  the  burden  of  justifying  his  conduct  is  cast 
upon  the  defendant.  Benson  v.  Buoan,  99  Ind.  166 ;  3 
Works  Pr.  28. 

The  only  other  question  discussed  relates  to  the  evidence. 
It  is  only  necessary  to  say  the  evidence  tends  to  support  the 
verdict. 

The  judgment  is  affirmed,  with  costs. 

The  death  of  the  appellant  having  been  suggested  on  the 
record,  it  is  ordered  that  the  judgment  of  affirmance  be  ren- 
dered as  of  the  term  at  which  this  cause  was  submitted,  as 
provided  in  section  663,  B.  S.  1881* 

Filed  Oct  17, 1890. 


No.  14,514. 

Robs  et  al.  v.  Menefee  et  al. 

Beplevin. — Fkading. — AUegntion  cf  the  Unlawful  Obiaining  qflVopertif  Uih 
neeesBary. — In  an  action  for  the  recovery  of  the  possession  of  pereoDsl 
property  and  damages  for  its  unlawful  detention,  it  is  not  necessaiy  to 
alle)^  in  the  complaint  that  the  defendant  unlawfully  obtained  pos- 
session of  the  property  therein  described.  The  question  as  to  the  means 
by  which  the  defendants  obtained  possession  is  immaterial,  if  at  the 
time  of  the  commencement  of  the  suit,  they  were  unlawfully  detaining 
the  same  from  the  plainti£b. 
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Pbingipal  ajtd  Qukbty.— Payment  (/  DtU  by  Surety  brfore  Maturity.--  Wken 
Action  May  he  McMUained, — If  a  surety  pays  the  debt  of  the  principal 
before  maturity  he  can  not  maintain  an  action  until  the  time  for  pay- 
ment has  expired,  but  if  he  is  not  repaid  at  that  time  he  may  sue  to 
recoTer  the  amount  which  he  paid  in  discharge  of  the  debt. 

-Chattel  Mobtoage. — Caavemoniif  Mortgaged  Property, — Aeiionfor, — Mwi- 
gage  not  Made  Peart  cf  Complaint. — Filing  Copy, — In  an  action  for  the 
wrongful  conyersion  of  property  alleged  in  the  complaint  to  have  been 
mortgaged  to  the  plaintiffs,  the  action  is  not  based  on  the  mortgage,  and 
the  mortgage  can  not  be  made  a  part  of  the  complaint  by  filing  a  copy 
thereof. 

Same. — Personal  Property  Encumbered  by  Mortgage  Lien. — ^trehaaer, — lAor 
bility  of  to  Holder  of  Mortgage.—One  who  purchases  personal  property 
encumbered  by  a  valid  mortgage  lien,  and  converts  such  property  to  his 
own  use,  is  liable  to  the  person  holding  and  owning  such  mortgage. 

8amb.— Must  be  Recorded  unthin  Ten  Days. — A  chattel  mortgage  not  re- 
corded within  ten  days  after  its  execution  is  void  as  to  the  holder  of  a 
chattel  mortgage  on  the  same  property,  executed  at  a  subsequent  date, 
but  recorded  within  the  statutory  period. 

Same. — Conversion. — Pleading. — Beeorded  Mortgage, — Notice. — In  an  action 
for  the  unlawful  conversion  of  mortgaged  property,  an  answer  is  bad 
that  alleges  that  the  defendants  bought  the  property  in  good  faith,  and 
removed  it  to  another  county  where  it  was  destroyed  by  fire,  without 
their  fault  or  negligence.  The  mortgage  was  duly  recorded,  and  of  its 
existence  the  defendants  were  bound  to  take  notice. 

Plbadikq. — Sufficiency  of  Demurrer. — A  demurrer  in  the  following  form : 
"  The  plaintiffs  demur  separately  to  each,  the  second,  third  and  fourth 
paragraphs  of  the  answer  of  the  defendant,  and  for  cause  of  demurrer 
say  that  neither  of  said  paragraphs  states  facts  sufficient,''  is  sufficient 
to  call  in  question  the  sufficiency  of  the  answers  in  question  as  a  de- 
fence to  the  complaint  in  the  case. 

From  the  Benton  Circuit  Court. 

D.  E.  Straight  and  U.  Z,  Wiley ^  for  appellants. 
D.  Praser  and  W.  lafiam,  for  appellees. 

Coffey^  J. — The  appellees  filed  a  complaint,  consisting 
of  three  paragraphs^  in  the  Benton  Circuit  Court,  against  the 
appellants  on  the  15th  day  of  April,  1887. 

The  first  paragraph  alleges  that  on  the  10th  day  of  Ifaroh, 
1883,  the  appellees  were  the  owners  of  certain  described  per* 
flonal  property  of  the  value  of  one  thousand  dollars ;  that 
Vol.  125.— 28 
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the  appellants  being  in  possession  of  said  property,  unlaw- 
fully took,  removed,  carried  away,  sold  and  converted  the 
same  to  their  own  use,  to  the  damage  of  the  appellees. 

The  second  paragraph  alleges  that  the  appellees  are  the 
owners  and  entitled  to  the  possession  of  certain  described 
personal  property  of  the  value  of  fifteen  hundred  dollars; 
that  appellants  have  possession  of  the  same  without  right; 
that  they  unlawfully  detain  said  property  from  the  appellees 
to  their  damage  in  the  sum  of  fifteen  hundred  dollan. 
Prayer  for  possession  and  for  damages  for  the  detention. 

The  third  paragraph  alleges  that  on  the  5th  day  of  Jan- 
uary, 1883,  the  defendant,  Thomas  F.  Redmond,  was  a  res- 
ident of  Benton  county,  Indiana,  and  was  then  the  owner 
of  the  personal  property  described  in  the  complaint,  which 
property  was  then  in  the  town  of  Fowler,  in  said  county; 
that  at  that  time  the  said  Redmond  was  indebted  by  promis- 
sory note  in  the  sum  of  $200  to  the  Commercial  Bank  of 
Oxford,  Indiana,  upon  which  note  the  appellees  were  sure- 
ties for  the  said  Redmond ;  that  for  the  purpose  of  indemni- 
fying the  appellees,  and  saving  them  harmless  in  the  event 
they  should  be  compelled  to  pay  said  note,  the  said  Red- 
mond, on  the  5th  day  of  January,  1883,  executed  to  the  ap- 
pellees a  chattel  mortgage  on  said  property;  that  at  that 
time  the  said  Redmond  was  insolvent,  having  no  property 
except  that  covered  by  said  mortgage ;  that  said  mortgage 
was  duly  recorded  in  Benton  county  on  the  said  5th  day  of 
January,  1883;  that  on  the  18th  day  of  February,  1883,  ap- 
pellees, at  the  request  of  said  Redmond,  fully  paid  said  note 
which  they  were  compelled  to  pay  by  reason  of  their  said 
suretyship,  and  that  no  part  of  the  same  has  ever  been  re- 
paid; that,  on  the  —  day  of ,  1883,  the  defendants 

Redmond,  Switzer,  Ross  and  Hartley,  without  the  knowl- 
edge or  consent  of  the  appellees,  unlawfully  and  wrongfully, 
with  full  knowledge  of  said  mortgage,  and  against  the  rights 
of  the  appellees,  seized,  took  and  carried  away  and  sold  said 
property  to  their  co-defendant  David  J.  Eastbum,  and  re- 


MAY  TERM,  1890.  435 

B088  etaLv.  Menefee  et  oL 

moved  the  same  to  the  town  of  KeDtland,  in  Newton  county^ 
thereby  unlawfully  converting  and  appropriating  the  same 
to  their  own  use ;  that  while  said  property  was  in  the  pos- 
session of  the  said  Eastburn  the  same  was  entirely  burned 
up  and  destroyed,  whereby  appellees  have  been  damaged  in 
the  sum  of  five  hundred  dollars. 

The  appellants,  Boss  and  Eastburn,  demurred  to  each 
paragraph  of  the  complaint  for  want  of  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled 
by  the  court,  and  the  propriety  of  this  ruling  is  challenged 
here  by  a  proper  assignment  of  error. 

No  objection  to  the  first  paragraph  of  the  complaint  is 
pointed  out  by  counsel  in  their  brief  in  this  case.  The  ob- 
jection urged  against  the  second  paragraph  is  that  it  does 
not  allege  that  the  appellants  unlawfully  obtained  possession 
of  the  property  therein  described. 

We  do  not  think  such  allegation  necessary.  This  para- 
graph is  substantially  in  the  form  given  in  3  Works  Pleading 
ai)d  Practice,  277,  and  has  been  repeatedly  held  sufficient  by 
this  court.  The  question  as  to  the  means  by  which  the  ap- 
pellants obtained  possession  is  immaterial,  if  at  the  time  of 
the  commencement  of  the  suit  they  were  unlawfully  detain- 
ing the  same  from  the  appellees. 

It  is  contended  that  the  third  paragraph  of  the  complaint 
is  not  sufficient : 

First.  For  the  reason  that  it  appears  from  the  fiice  of  the 
pleading  that  the  note  therein  described  was  paid  by  the  ap- 
pellees before  maturity. 

Second.  That  it  appears  by  a  copy  of  the  mortgage  filed 
with  this  paragraph,  that  the  mortgage  executed  by  Red- 
mond to  the  appellees  was  subject  to  another  mortgage  from 
which  they  have  not  redeemed. 

T%ird.  That  it  is  not  sufficient  as  to  Ekistburn  because  it 
does  not  charge  that  he  took  and  converted  the  property 
therein  described,  or  that  he  took,  sold  or  carried  the  same 
away. 
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It  is  contended  by  the  appellants  that  if  a  surety  pays  tbe 
debt  of  his  principal  before  maturity^  it  is  a  voluntarj 
payment  and  he  can  not  recover  from  his  principal,  but  this 
court  has  decided  otherwise.  White  v.  Miller j  47  Ind.  385; 
Jaekson  v.  Adamson,  7  Blackf.  597. 

It  is  true  that  if  the  surety  pays  the  debt  of  the  princi|)al 
before  maturity  he  can  not  maintain  an  action  until  the  time 
for  payment  has  expired,  but  if  he  is  not  repaid  at  that  time 
there  is  no  reason  why  he  may  not  sue  to  recover  the  amount 
which  he  paid  in  discharge  of  the  debt. 

This  suit  is  not  based  upon  the  mortgage  executed  bj 
Redmond  to  the  appellees,  but  is  based  upon  the  alleged 
wrongful  conversion  of  the  property  therein  described.  Such 
being  the  case,  the  mortgage  can  not  be  made  a  part  of  tbe 
complaint  by  filing  a  copy  thereof.  The  mortgage  is  not  be- 
fore us  for  any  purpose.  Huffy.  City  of  Lafayette^  108  IdA 
14;  Briscoe  v.  Johnson^  73  Ind.  573  ;  Jackson  v.  StaiCj  103 
Ind.  260;  TindaU  v.  Waason,  74  Ind.  495  ;  Garter  v.  Bran- 
son, 79  Ind.  14  ;  Huseman  v.  Sims,  104  Ind.  317  ;  Pickermj 
v.  State,  106  Ind.  228. 

While  it  is  not  directly  alleged  that  Eastburn  took  and 
carried  away  and  converted  to  his  own  use^the  property  cov- 
ered by  the  mortgage  of  the  appellees,  it  is  alleged  that  he 
and  the  other  defendants  took  possession  of  it  and  removed 
it  from  the  town  of  Fowkr,  in  Benton  county,  to  the  town 
of  Kentland,  in  Newton  county,  where  it  was  desti'oyed  bj 
fire  while  in  the  possession  of  Eastburn. 

One  who  purchases  personal  property  encumbered  by  a 
valid  mortgage  lien,  and  converts  such  property  to  his  own 
use,  is  liable  to  the  person  holding  and  owning  such  mort- 
gage. McFadden  v.  Hopkins,  81  Ind.  459 ;  Duke  v.  Strick- 
land, 43  Ind.  494.  In  the  last  case  cited,  John  Hosier 
mortgaged  to  Duke  ten  acres  of  growing  wheat.  Hosier 
cut,  threshed  and  sold  the  wheat  to  Strickland,  in  the  open 
market,  Strickland  having  no  actual  notice  of  the  mortgage. 
It  was  held  that  Strickland  was  liable  to  the  mortgagee  for 
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the  value  of  the  wheat.  The  theory  of  the  law  is  that  a 
chattel  mortgage  vests  in  the  mortgagee  the  title  to  the  chat- 
tel. Lee  V.  FoXf  113  Ind.  98.  Id  this  case  Eastburn  pur- 
chased the  property  described  in  the  complaint^  took  posses- 
sion of  it  and  removed  it  from  the  county  of  Benton  to  the 
county  of  Newton  where  it  was  destroyed  by  fire.  Had 
Redmond  removed  the  property  from  Benton  county  with- 
out the  consent  of  the  mortgagees,  he  would  have  been  lia- 
ble to  criminal  prosecution  under  the  provisions  of  section 
1954;  B.  S.  1881,  but  instead  of  removing  he  sold  it  to  East- 
burn  who  did  remove  it  to  another  county.  While  it  is  true 
that  Eastburn  is  not  liable  under  the  provisions  of  this  act, 
we  think  that  by  reason  of  his  purchase,  use  and  removal 
of  the  property, he  should  be  held  to  have  used  and  con- 
verted the  same  to  his  own  use. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

The  appellants,  Ross  and  Eastburn,  each  filed  separate 
answers  to  the  complaint.  The  court  sustained  a  demurrer 
to  the  third  and  fourth  paragraphs  of  each  of  said  answers. 

The  third  paragraph  of  the  answer  of  Ross  avers,  sub- 
stantially, that  the  several  causes  of  action  set  up  in  the 
complaint  are  based  upon  the  right  secured  to  the  appellees 
by  the  mortgage  mentioned  in  the  complaint  and  no  other 
right ;  that  said  mortgage  was  executed  long  after  the  note 
mentioned  in  the  complaint  had  been  executed,  and  upon  no 
other  consideration ;  that  at  the  time  of  the  execution  of 
said  note,  and  for  about  one  year  prior  thereto,  the  said 
Thomas  Redmond  was  indebted  to  the  appellant  and  his  co- 
defendants,  Joseph  H.  Hartley  and  John  W.  Switzer,  in  the 
sum  of  $1,000  for  money  used  in  paying  the  purchase-price 
of  the  Benton  Review  office,  office  fixtures  and  the  property 
involved  in  this  suit ;  that  to  secure  the  payment  of  said 
$1,000,  the  said  Redmond  executed  to  them,  on  the  13th 
day  of  December,  1882,  a  mortgage  on  all  said  property, 
and  that  the  same  was  recorded  in  Benton  county  on  the 
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30th  day  of  December,  1882 ;  that  at  the  time  of  the  exe- 
cution of  the  mortgage  to  the  appellees  they  had  fall  knowl- 
edge of  the  existence  of  the  mortgage  so  held  by  the  appel- 
lant and  his  co-defendants;  that  in  payment  of  the  said 
indebtedness  said  property  was  sold  to  the  said  Joseph  £. 
BLartley  and  never  was  delivered  to  or  came  into  the  posses- 
sion of  appellant. 

The  fourth  paragraph  of  said  answer  is  the  same  as  the 
third,  with  the  additional  averments  that  in  satisfaction  of 
the  claim  held  against  him  by  the  defendants  in  this  action, 
the  said  Redmond  sold  and  delivered  the  Benton  Review, 
including  the  property  covered  by  appellees'  mortgage,  to 
the  defendant  Joseph  H.  Hartley;  that  said  Ebtrtley  took 
possession  of  the  same,  and  continued  the  publication  of 
said  paper ;  that  afterwards  the  appellant  Eastbnm  purchased 
said  paper  and  the  property  in  controversy,  and  continued 
the  publication  of  said  paper ;  that  said  Eastburn  was  the 
owner  and  publisher  of  a  newspaper  at  Kentland,  in  New- 
ton county,  six  miles  distant  from  the  town  of  Fowler,  in 
Benton  county,  and  for  his  convenience  and  benefit  he  inter- 
changed some  of  the  material  of  said  offices,  among  which 
he  transferred  a  part  of  the  property  covered  by  appellees' 
mortgage,  to  the  said  town  of  Kentland,  with  the  knowledge 
of  the  appellees,  and  without  objection,  placing  the  same  in 
an  ordinary  safe  and  secure  brick  building,  where,  without 
any  carelessness  or  negligence  on  his  part,  it  was  destroyed 
by  fire ;  that  at  the  time  of  the  removal  of  said  property 
from  Fowler  to  Kentland  the  debt  due  the  appellees  had 
been  due  for  a  long  time,  and  that  they  had  taken  no  steps 
to  obtain  possession  of  the  same. 

The  answer  of  the  appellant  Eastburn  does  not  difier  ma- 
terially from  that  above  set  out. 

It  is  objected  that  the  demurrer  to  these  answers  was  not 
sufficiently  definite  to  raise  any  question,  and  that  the  same 
should  have  been  overruled  for  that  reason. 

After  the  title  of  the  cause  the  demurrer  is  as  follows : 
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^*  The  plaintiffs  demur  separately  to  each,  the  second,  third 
and  fourth  paragraphs  of  the  answer  of  the  defendant,  and 
for  oanse  of  demurrer  say  that  neither  of  said  paragraphs 
states  facts  su£Scient.'^ 

In  the  case  of  Petty  v.  Boards  etc^  70  Ind.  290,  it  is  held 
that  a  demurrer  in  this  form  was  sufficient  to  call  in  ques- 
tion the  sufficiency  of  the  facts  stated  in  a  pleading  as  a  cause 
of  action.  We  think  it  sufficient  to  call  in  question  the  suf- 
ficiency  of  the  answers  in  question  as  a  defence  to  the  com- 
plaint in  this  case. 

As  the  mortgage  executed  by  Redmond  to  the  appellants 
was  not  recorded  within  ten  days  after  its  execution,  it  is 
void  as  to  the  appellees.  Lockwood  v.  SHevin,  26  Ind.  124; 
Kennedy  v.  Shaw,  38  Ind.  474. 

It  follows,  therefoi'e,  that  the  sale  and  transfer  of  the 
property  involved  in  this  suit  must  be  treated  as  if  this 
mortgage  had  never  existed.  There  is  no  question  of  exist- 
ing secret  equities  involved  in  the  case,  as  in  the  cases  of  Duv' 
ham  V.  Oraig,  79  Ind.  117,  Davis  v.  Newcomby  72  Ind.  413, 
and  kindred  cases,  for  the  mortgage  held  by  the  appellants 
was  without  any  binding  force  as  to  any  third  party,  though 
such  party  had  actual  notice  of  its  existence.  As  against 
such  persons  no  lien  existed. 

As  we  have  seen  the  complaint  charges  that  the  appellees 
took  and  converted  the  property  to  their  own  use.  This  is 
confessed  by  both  the  third  and  fourth  paragraphs  of  the 
answers  now  under  consideration.  The  matter  averred  in 
avoidance  is,  that  the  appellants  bought  the  property  in  good 
faith,  and  removed  it  to  another  county,  where  it  was  de- 
stroyed by  fire  without  their  fault  or  negligence.  This  we 
do  not  think  is  sufficient  to  avoid  the  allegations  in  the 
complaint.  The  mortgage  of  the  appellees  was  duly  re- 
corded, and  of  its  existence  the  appellants  were  bound  to 
take  notice. 

To  an  amount  equal  to  the  sum  due  them  the  right  of  the 
appellees  to  maintain  this  action  is  as  complete  as  it  would 
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have  been  had  they  owned  the  absolute  title  to  the  property 
described  in  the  complaint.  In  our  opinion  the  court  did 
not  err  in  sustaining  the  demurrer  to  the  third  and  foortb 
paragraphs  of  the  answers  of  the  appellants. 

Judgment  affirmed. 

Fikd  Oct  17. 1890. 
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CkdiikaIi  Law. — Subomatiion  of  Perjury,  —  Indidbmefni,  — Whai  ii 
Charge, — Under  section  2008,  B.  8.  1881,  which  provides  that  **  whoever 
sahoms  or  procures  any  person  to  commit  perjury,  is  guiltj  of  suboniap 
tion  of  ^rjurj,"  the  indictment  must  charge  that  the  defendant  pro- 
cured another  to  commit  perjurj,  and  that  the  party  procured  commit- 
ted the  crime. 

Same.— rn«tt/;!a;n«y  </  /tuftefmmf.— Under  section  2006,  R  8. 1881,  defining 
what  shall  constitute  perjury,  an  indictment  for  subornation  of  peijoiy 
which  alleges  the  procuring  of  an  affidavit  before  a  notary  public  in  the 
form  of  an  ordinary  complaint,  falsely  charging  a  person  with  being  the 
father  of  the  affiant's  unborn  bastaixi  child,  but  which  does  not  aver  that 
any  prosecution  was  ever  commenced  before  any  justice  of  the  peace,  or 
that  any  legal  proceedings  were  pending  in  which  such  affidavit  wu 
made,  or  filed,  is  insufficient,  and  a  motion  to  quash  should  be  anslained. 

From  the  Clinton  Circuit  Court. 

D.  8,  Holman,  T,  H.  Palmer  and  W.  F.  Palmer,  for  appel- 
lant. 

OiiDS^  J. — The  appellant  was  indicted  hj  the  grand  jury 
of  the  Clinton  Circuit  Court  for  the  crime  of  subornation 
of  perjury.  The  indictment  was  in  two  counts.  The  ap- 
pellant moved  the  court  to  quash  each  count  of  the  indict- 
ment. The  court  sustained  the  motion  to  quash  the  first 
count,  and  overruled  it  as  to  the  second.  The  appellant 
pleaded  not  guilty,  and  the  cause  was  submitted  to  a  jury 
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and  a  trial  had,  resulting  in  a  verdict  of  guilty^  and  the 
court  overruled  a  motion  for  a  new  trial^  and  sentenced  the 
appellant.  Exceptions  were  reserved  to  the  ruling  of  the 
oourt. 

The  second  count  of  the  indictment  is  as  follows :  ^^  The 
grand  jurors  aforesaid^  on  their  oaths  aforesaid,  do  further 
present  and  say  that  on  the  11th  day  of  October,  1889,  at  the 
county  of  Clinton  and  in  the  State  of  Indiana,  one  Mary  E. 
Packer  was  then  and  there  pregnant  with  a  bastard  child ; 
that  one  George  W.  Smith  was  then  and  there  the  father  of 
said  bastard  child;  that  said  George  W.  Smith  did,  at  the 
county  of  Clinton,  in  the  State  of  Indiana,  on  the  11th  day 
of  October,  1889,  and  on  divers  other  days  and  times,  at 
said  county  and  State,  then  and  there  feloniously,  wilfully 
and  corruptly  suborn,  incite  and  procure  the  said  Mary  £. 
Packer  to  go  iuto  the  county  of  Tippecanoe,  in  said  State, 
and  take,  subscribe  aud  swear  to  the  following  affidavit, 
to  wit: 

*Statb  op  Indiana,! 
Tippecanoe  County,  /     ' 

*  Before  Noah  Justice,  justice  of  the  peace  in  and  for  Fair- 
field township. 

*  The  State  of  Indiana,  on  the  re-  ^ 

lation  of  Mary  E.  Packer,  I   Complaint. 

Asher  Arnold.  j 

*  Mary  E.  Packer  complains  of  Asher  Arnold,  and  says 
that  she  is  pregnant  with  a  bastard  child,  and  that  Asher 
Arnold  is  the  father  of  said  child.         Mary  E.  Packeb. 

*  Subscribed  and  sworn  to  before  me  this  11th  day  of  Oc- 
tober, 1889.  William  C.  Mitchell, 

'  Notary  Public.^  [Seal.] 
*'  That  said  affidavit  was  so  sworn  to,  aud  said  oath  so  taken 
by  said  Mary  E.  Packer  on  said  11th  day  of  October,  1889, 
in  the  county  of  Tippecanoe,  in  said  State,  before  one  Will- 
iam C.  Mitchell,  a  notary  public  in  and  for  said  county  and 
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State,  who  then  and  there  had  full  power  and  competent  au- 
thority to  administer  said  oath  ;  that  said  oath  was  then  and 
there  so  taken  by  said  Mary  E.  Packer,  she,  the  said  Maij 
E.  Packer,  having  been  so,  on  said  11th  day  of  October, 
1889,  and  on  divers  other  days  before  that  time  in  said  county 
of  Clinton,  in  said  State  of  Indiana,  incited,  suborned  and 
procured  so  to  do  by  said  George  W.  Smith  as  aforesaid; 
that  it  was  then  and  there,  to  wit,  on  the  1 1th  day  of  Oc- 
tober, 1889,  and  at  the  county  of  Clinton  in  said  State,  a 
matter  material  to  the  point  in  question  who  was  the  father 
of  said  bastard  child  with  which  said  Mary  E.  Packer  was 
then  and  there  pregnant ;  that  a  lawful  oath  or  a£Srmatioii 
was  then  and  there  required  by  law  to  determine  the  pater- 
nity of  said  bastard  child ;  that  said  Mary  E.  Packer  did 
then  and  there,  on  her  oath  as  aforesaid,  in  said  affidavit  as 
aforesaid,  before  said  notary  public  as  aforesaid,  feloniously, 
wilfully,  corruptly  and  falsely  swear  that  one  Asher  Arnold 
was  the  father  of  said  bastard  child  with  which  she,  the  said 
Mary  E.  Packer,  was  then  and  there  pregnant,  when  in  truth 
and  in  fact,  as  both  the  said  Mary  E.  Packer  and  the  said 
Qeorge  W.  Smith,  and  each  of  them,  then  and  there  well 
knew,  the  said  Asher  Arnold  was  not  the  father  of  said 
bastard  child,  and  therefore  the  grand  jurors  aforesaid,  on 
their  oath  aforesaid,  say  that  said  oath  was  then  and  there 
so  procured,  suborned  and  incited  to  be  made  by  the  said 
Mary  E.  Packer,  by  the  persuasion,  procurement  and  subor- 
nation then  and  there  made  by  said  George  W.  Smith,  and 
that  said  oath  so  made  was  then  and  there  false  and  corrupt, 
in  this,  to  wit,  that  said  Asher  Arnold  was  not  then  aud 
there  the  father  of  said  bastard  child,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana/'  The  in- 
dictment was  properly  signed  by  the  prosecuting  attorney, 
and  endorsed  a  true  bill,  and  signed  by  the  foreman  of  the 
grand  jury. 

Section  2008,  R.  S.  1881,  provides  that  "  Whoever  sub- 
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oms  or  procures  any  person  to  commit  perjary  is  guilty  of 
subornation  of  perjury/'  XjDder  this  section  a  party  must 
suborn  and  procure  a  person  to  commit  perjury.  There  are 
two  essential  elements  to  constitute  the  crime ;  one  party 
must  procure  another  to  commit  perjury,  and  the  party  thus 
procured  must  actually  commit  the  crime  of  perjury;  and 
under  this  section  an  indictment  must  charge  that  the  de- 
fendant not  only  procured  another  to  commit  perjury,  but 
it  must  charge  that  the  party  so  procured  did  actually  com* 
mitthe  crime  of  perjury.  It  therefore  becomes  important 
to  determine  whether  or  not  the  indictment  in  this  case  al* 
leges  facts  showing  that  Mary  E.  Packer  committed  the 
crime  of  perjury. 

Section  2007,  B.  S.  1881,  defines  what  shall  constitute 
perjury  in  a  voluntary  affidavit,  as  follows:  ^^  Whoever 
wilfully,  corruptly,  and  falsely  before  any  officer  authorized 
to  administer  oaths,  under  oath  or  affirmation  voluntarily 
makes  any  false  certificate,  affidavit,  or  statement  of  any  na- 
ture for  any  purpose,  shall  be  deemed  guilty  of  peijury.'^ 

The  indictment  in  this  case  fails  to  allege  any  purpose  in 
the  making  of  the  affidavit  alleged  to  be  false.  We  are  not 
favored  with  any  brief  on  behalf  of  the  appellee,  and  hence 
are  not  advised  upon  what  theory  it  is  contended  that  the 
indictment  is  sufficient,  or  upon  what  theory  it  was  held 
good  by  the  trial  court,  but  from  the  averments  contained 
in  the  indictment  we  are  not  led  to  believe  thai  it  was  in- 
tended as  charging  a  crime  under  section  2007,  supra,  but 
that  it  was  framed  with  a  view  of  charging  peijury  under  sec- 
tion 2006,  R.  S.  1881,  which  provides  that  *' Whoever, 
having  taken  a  lawful  oath  or  affirmation  in  any  matter  in 
which,  by  law,  an  oath  or  affirmation  may  be  required,  shall, 
upon  such  oath  or  affirmation,  swear  or  affirm  wilfully, 
corruptly,  and  falsely 'touching  a  matter  material  to  the 
point  in  question,  shall  be  deemed  guilty  of  perjury ,''  as 
it  is  averred  in  the  indictment  '^  that  it  was  then  and 
there,  to  wit,  on  the  11th  day  of  October,  1889,  and  at  the 
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county  of  Clinton^  in  said  State,  a  matter  material  to  the 
point  in  question  who  was  the  father  of  said  bastard  child 
with  which  said  Mary  E.  Packer  was  then  and  there  preg- 
nant ;  that  a  lawful  oath  or  affirmation  was  then  and  there 
required  to  determine  the  paternity  of  said  bastard  child." 
It  does  not  appear,  from  the  averments  in  the  indictment, 
that  any  prosecution  was  ever  commenced  before  any  jus- 
tice, or  that  any  legal  proceedings  were  pending  in  which 
such  affidavit  was  made  or  filed.  An  oath,  or  affirmation, 
is  required  by  law  as  to  the  paternity  of  the  child  when  a 
prosecution  for  bastardy  is  commenced ;  but  it  is  not  re- 
quired unless  such  prosecution  is  commenced.  The  alleged 
affidavit,  set  out  in  the  indictment,  is  an  ordinary  complaint 
in  a  prosecution  for  bastardy  ;  but,  as  we  have  said,  it  does 
not  appear  that  any  such  prosecution  was  ever  commenced, 
or  that  the  affidavit  was  ever  filed  with  a  justice ;  but  it  is 
shown  to  have  been  sworn  to  before  a  notary  public ;  and, 
for  aught  that  appears,  it  was  kept  and  retained  by  Mary  £. 
Packer.  The  averment  that  in  Clinton  county  it  was  a 
matter  material  to  the  point  in  question  who  was  the  father 
of  said  bastard  child,  amounts  to  nothing.  No  legal  proceed- 
ings were  pending  in  which  it  became  material.  It  is  equiv- 
alent to  saying  that  the  people  of  Clinton  county  were  curi* 
ous  to  know  who  was  the  father  of  the  child.  The  words 
*'  touching  a  matter  material  to  the  point  in  question  "  will 
admit  of  no  such  interpretation,  or  construction,  as  that  in 
which  they  are  used  in  the  indictment.  Section  2006  has 
relation  to  an  oath  required  and  administered  in  connection 
with  some  legal  proceedings,  or  in  relation  to  some  matter 
in  which  an  oath  is  required  by  law.  And  to  constitute  a 
good  indictment  under  this  section  it  must  appear  from  the 
facts  alleged  that  the  false  swearing  was  in  relation  to  a  mat* 
ter  in  which  an  oath  is  required  by  law.  The  oath  alleged 
to  have  been  made  in  this  case  is  only  required  by  law  in  a 
prosecution  for  bastardy,  and  it  is  not  shown  that  any  such 
prosecution  was  ever  commenced,  or  even  that  the  affidavit 
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was  made  with  a  view  to  the  commeDCemeiit  of  such  a 
prosecation.  The  affidavit  is  sworn  to  hefore  a  notary 
public  in  Tippecanoe  county,  and  it  is  averred  that  the 
materiality  as  to  the  question  as  to  who  was  the  &ther 
of  the  child  existed  in  Clinton  county.  The  indictment  is 
clearly  defective.  See  Slaie  v.  Ftagg,  27  Ind.  24 ;  State  v. 
Anderson,  103  Ind.  170 ;  Burk  v.  StaU,  SI  Ind.  128. 

The  court  erred  in  overruling  the  motion  to  quash  the 
second  coant  of  the  indictment,  and  fortius  error  the  judg- 
ment most  be  reversed. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  sustain  the  motion  to  quash  the  second  oouat  of  the  in- 
dictment. 

PUed  Oct.  17, 1890. 


No.  14,967. 
Shdgabt  et  al.  v.  Miles  et  al. 

SpccuIi  Jitdob. — BiU  of  Ezeeptioru. — Poaer  lo  Sign  After  Exptrationi^  Term. 
— Where  s  special  judge,  acting  under  an  ippoiatment  from  the  duly 
elected  judge,  rightfully  grants  leave  to  file  a  bill  of  exceptions  and 
fixes  a  time  within  which  it  shall  be  filed,  he  may  properly  eign  it  after 
his  term  expiree. 

Bill  op  EzOEcnoNB.— iVoetise.— Aeficnt  630,  R.  S.  18S1. — Rtaenatiim  if 
Quatiim  if  Lav  for  Dtdtion  of  Supreme  Cburf. — In  order  to  reserve  a  queu- 
tioa  of  law  for  the  decision  of  the  Supreme  Court,  under  section  6:^0,  R, 
S.  1881,  it  Ib  not  necesBary,  where  the  rulings  are  made  on  the  trial  and 
dalj  excepted  to,  to  notify  the  court  at  that  time  that  the  party  intends  to 
reserve  the  questions  in  the  mode  provided  in  said  statute.  It  h  sufficient 
if  there  is  due  exception  at  the  time  the  ruling  ia  made,  and  a  declara- 
tion of  intention  to  reserve  questions  ia  made,  and  notiee  of  intention 
to  appeal  on  those  questions  is  given  at  the  time  the  rulings  upon  which 
the  questions  arise  are  brouftbt  before  the  trial  court  for  review.  Such 
declaration  must  be  sufficient  to  direct  the  attention  of  the  trial  court 
to  the  questions  sought  (o  be  reserred,  and  to  enable  it  to  form  a  bill  of 
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flxoepftioiis  Uwt  will  fhllj  and  clearl j  exhibit  the  ralings. 
Ea^  MaMne  Worlu,  90  Ind.  423,  limited. 

BAJOL—Sectvm  6S0y  R  &  IS81.— What  held  Compliance  tokh.—A.  bill  of  ex- 
ceptions recited  that  when  the  jury  in  the  canse  returned  into  conn 
their  general  verdict,  and  answers  thereto,  the  plaintiffs  filed  a  motion 
for  a  new  trial,  and  reasons  therefor,  and  thereupon  notified  the  court 
that  in  case  the  motion  for  a  new  trial  should  be  overruled  they  in- 
tended to  take  the  question  of  law  presented  and  reserved  on  the  trial 
and  set  forth  in  the  motion,  to  the  Supreme  Court  upon  a  bill  of  excep- 
tions only. 

Held,  that  there  was  a  sufficient  compliance  with  the  provisiona  of  the 
statute  (section  630,  R.  8.  1881),  as  to  intention  and  notice. 

8amb. — Ineorporation  6y  Order  of  Oowi  of  Ihpers  and  Entries. — Oral  Tetti' 
mony, — An  order  by  the  court  that  certain  designated  papers  and  en- 
tries in  the  cause  and  statements  of  the  court  be  made  a  part  of  the 
bill  of  exceptions  is  sufficient,  under  section  630,  B.  8. 1881,  to  aathor- 
ize  the  incorporation  in  the  bill  of  the  papers  and  entries  designated, 
but  not  of  oral  testimony. 

Same. — PretympUon  in  Favor  of  Ruling  cf  Trial  Court. — How  Overcome, — In 
order  to  overcome  the  presumption  in  favor  of  the  ruling  of  the  trial 
court,  the  bill  of  exceptions  must  show  that  it  contains  all  the  evidence 
on  the  controverted  point. 

Evidence. — Record  of  Former  Action, —  When  Admieeible. — It  is  not  error  to 
admit  in  evidence  the  record  of  a  former  action  to  contest  a  will  where 
there  is  evidence  tending  to  establish  that  the  parties  against  whom  it 
is  offered  participated  in  the  former  action,  although  not  parties  to  the 
record. 

Prom  the  Sullivan  Circuit  Court. 

6.  O.  Reily,  for  appellants. 

J.  E.  MoDonaldy  J.  B.  Elam,  8.  N.  CSkambers,  W.  R 
Oardinevj  J.  T.  Hays  and  B.  M.  Willoughby^  for  appellees. 

Elliott,  J. — The  appellees  assert  that  there  is  no  bill  of 
exceptions  in  the  record^  and  in  support  of  their  position 
affirm  that  a  judge  acting  under  a  special  appointment  from 
the  regularly  elected  judge  has  no  power  to  sign  a  bill  of 
exceptions  after  the  close  of  the  term  which  he  was  ap- 
pointed to  hold.  Decisions  are  referred. to  in  which  it  is 
held  that  a  judge  can  not  sign  a  bill  of  exceptions  after  the 
expiration  of  his  term  of  office.  Hedrick  v.  Hedriokj  28 
Ind.  291 ;  Smith  v.  Baugh,  32  Ind.  163 ;  Kdchalifi  v.  H31, 
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42  Ind.  64 ;  Ler<^  v.  Emmett,  4A  Ind.  331 ;  State,  ex  rd.,  v. 
Murdoek,  86  Ind.  124 ;  Bowlua  v.  Brier,  87  Ind.  391.  These 
eases  are  not  decisive  of  the  question  before  us,  for  the 
question  is,  not  as  to  what  a  judge  whose  official  term  ha.s 
expired  may  do,  but  what  a  special  judge  acting  under  an 
appointment  from  the  duly  elected  judge  may  do  in  cases 
tried  by  him.  To  give  the  cases  cited  controlling  force  in 
this  instance,  it  is  necessary  to  prove  that  a  special  judge 
who  has  heard  the  evidence  in  a  cause  and  given  judgment 
stands  in  the  same  position  as  a  judge  whose  term  of  office 

'  has  expired.  We  can  perceive  no  tenable  ground  upon 
which  to  plant  a  conclusion  that  the  positions  are  the  same, 
nor  is  there  such  an  analogy  as  compels  us  to  apply  the  doc- 
trine of  the  cases  cited  to  the  case  now  at  our  bar.  The 
doctrine  is  not  so  commendable  in  itself  as  to  induce  us  to 
extend  it,  for  it  does  sacrifice,  in  some  measure,  at  least, 
substance  to  technical  consistency,  since  no  one  can  doubt 
that  it  is  only  the  judge  who  tries  the  cause  that  can  give 
an  accurate  and  intelligent  bill  of  exceptions  from  his  own 
knowledge,  as  any  other  must  get  his  information  at  second 
hand.  There  is  sound  reason  for  liberality  where  the  object 
is  to  secure  a  record  of  facts  from  a  judge  who  has  direct 
knowledge,  but  no  reason  for  liberality  where  the  sole  ob- 
ject is  adherence  to  imagined  or  real  technical  consistency. 
We  decline  to  extend  the  doctrine  of  the  former  decisions. 
Our  Constitution  expressly  provides  for  the  appointment 
of  special  judges.  Constitution,  section  10,  article  7.  By  a 
long  line  of  decisions  this  constitutional  provision  has  been 
held  to  authorize  the  appointment  of  special  judges  by  the 

^  regularly  elected  judge.  When  a  person  is  put  in  the  place 
of  a  judge  the  Constitution,  as  the  source  of  judicial  power, 

,  vests  him  with  judicial  functions  and  authority.  State,  ex  rel., 

«  V.  Noble,  118  Ind.  350 ;  People,  ex  rel.,  v.  Maynard,  14  111.  419. 

'  This  constitutional  investiture  is  so  ample  as  to  enable  one 
who  fills  the  position  of  a  judge  according  to  the  provisions 
of  the  Constitution  (and  he  can  not  rightfully  fill  the  place 
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otherwise  than  in  accordance  with  the  Constitution),  to  dis* 
charge  all  the  judicial  duties  pertaining  to  the  place  he  oo* 
cupies.  To  fully  discharge  his  judicial  duties,  one  who  oo- 
cupies  the  place  of  a  judge  by  appointment  made  under  the 
Constitution,  and  pursuant  to  the  laws  enacted  by  its  au* 
thority,  must  have  a  right  to  settle  and  seal  a  bill  of  exoep* 
tions  in  a  case  tried  by  him^  otherwise  he  can  not  fully  per- 
form the  duties  with  which  the  Constitution  vests  him. 
Until  a  bill  of  exceptions  is  signed  his  duties  are  not  fully 
performed.  There  is  no  break  in  the  line  of  connection  be- 
tween the  matters  which  occur  during  the  time  the  special 
judge  has  full  jurisdiction  of  the  cause,  and  the  signing  of  a 
bill  of  exceptions,  for  the  reason  that  leave  to  take  and  file 
a  bill  must  be  asked  and  obtained  at  the  time  the  rulings  are 
made,  and  signing  a  bill  tendered  in  compliance  with  the 
leave  granted  is  no  more  than  the  legitimate  consummation 
of  the  order  which  the  special  judge  had  full  authority  to 
make.  None  other  than  the  special  judge  can  rightfully 
make  the  order,  and  it  is  inseparably  woven  with  the  pro- 
ceedings controlled  and  directed  by  him.  The  order  of  grant- 
ing leave  to  file  a  bill,  and  the  signing  of  the  bill,  are  in  ef- 
fect but  parts  of  one  completed  whole.  Unless  there  be 
authority  to  complete  what  has  been  ordered  the  order  is 
fruitless  and  vain.  No  order  which  a  judge,  regular  or  spe- 
cial, has  authority  to  make^  can  be  justly  regarded  as  a  mere 
barren  declaration.  To  hold  that  the  regular  judge  most 
sign  the  bill  is  to  affirm  that  one  judge,  who  has  personal 
knowledge  of  the  facts,  shall  make  an  order  for  the  state* 
ment  of  those  facts  by  another  judge  who  personally  knows 
nothing  at  all  of  the  facts.  Such  a  result  is  clearly  opposed 
by  reason  and  justice.  Its  vice  is  exposed  in  its  intensity 
when  it  is  brought  to  mind  that  the  statements  of  a  bill  of 
exceptions  import  absolute  verity.  If  our  reasoning  is  not 
fallacious  it  would  seem  to  logically  follow  from  the  premises 
it  establishes  that  it  is  not  within  the  power  of  the  Legis- 
lature to  deprive  a  judge,  regular  or  special,  who  holds  his 
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position  under  the  Constitution  and  the  laws,  of  the  right  to 
settle  and  sign  bills  of  exceptions  ordered  in  cases  rightfully 
tried  by  him ;  but  we  need  not  go  to  the  length  of  holding 
that  the  Legislature  has  no  such  power^  nor  do  we,  for^  as 
we  construe  our  statute^  the  Legislature,  instead  of  denying 
the  right  of  a  special  judge  to  sign  a  bill  of  exceptions,  has 
impliedly  declared  that  he  has  authority  to  do  so.  Our  con* 
struction  of  the  statute  is  that  where  a  special  judge  is  duly 
appointed  to  hold  a  part  of  a  term  his  powers  and  duties  in 
all  cases  tried  by  him  are  substantially  the  same  as  those  of 
the  judge  elected  in  due  course  of  law.  In  this  conclusion 
we  are  supported  by  closely  analogous  cases.  Perkins  v. 
Hayward,  124  Ind.  445;  Staser  v.  HogaUy  120  Ind.  207 
(228) ;  Beitman  v.  Hopkins,  109  Ind.  177 ;  Wilson  v.  Piper, 
77  Ind.  437  (440) ;  Lerch  v.  Emmett,  siipra. 

If  our  construction  of  the  statute  and  our  reasoning  are 
correct,  then  there  can  be  no  doubt  that  where  a  special 
judge  rightfully  grants  leave  to  file  a  bill  of  exceptions,  and 
fixes  a  time  within  which  it  shall  be  filed,  the  bill,  when 
signed  and  duly  filed,  becomes  part  of  the  record. 

The  second  question  presented  for  our  consideration  is 
whether  the  bill  of  exceptions  and  the  record  entries  in  this 
eause  are  so  framed  as  to  bring  the  case  before  us  under  the 
provisions  of  section  630  of  the  code  of  civil  procedure.  In 
other  words,  the  question  is  whether  the  appellants  have  se* 
cured  such  a  record  as  entitles  them  to  have  the  questions 
of  law  considered  by  this  court,  under  the  provisions  of 
that  section,  for  it  is  only  questions  of  law  that  can  be 
thus  presented,  and  they  can  only  be  presented  as  the  stat« 
ote  directs.     Fouty  v.  Morrison,  73  Ind.  333. 

By  our  decisions  and  our  rules  we  have  already  indicated 
that  our  judgment  is  that  the  statute  should  be  liberally  con- 
strued. Mercer  v.  Corbin,  117  Ind.  450 ;  Jones  v.  Foley,  121 
Ind.  180.  For  this  conclusion  there  are  sound  reasons.  The 
statute  is  in  furtherance  of  justice — it  is  remedial;  it  tends 
Vol.  125.— 29 
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to  simplify  procedure ;  it  lightens  the  hardens  of  litigants 
without  injustice  to  any  one,  and^  when  properly  followed, 
questions  may  be  presented  to  this  court  unclouded  by  a 
mass  of  useless  verbiage,  and  unobscured  by  voluminous  mat- 
ters of  immaterial  evidence.  As  we  decide  only  questions 
of  law,  the  clearer  those  questions  are  presented  the  better  ; 
and  it  is  seldom  that  all  the  evidence  is  required  to  present 
such  questions.  But  while  this  is  true,  it  is  also  true  that  in 
the  absence  of  countervailing  facts  the  presumptions  are  in 
favor  of  the  rulings  of  the  trial  court ;  and  hence,  the  record 
must  be  so  made  up  as  to  clearly  show  the  rulings  to  ezdnde 
the  presumption  referred  to,  and  to  make  it -affirmatively 
appear  that  the  rulings  were  harmful  to  the  appellant.  Per- 
kins V.  Haywardy  supra;  Downs  v.  Oppy  82  Ind.  166;  In- 
diana,  etc.,  R.  W.  Co,  v.  Adams,  112  Ind.  302;  Conner  v. 
Tovm  of  Marion,  112  Ind.  617.  It  is  likewise  true  that  in  order 
to  avail  himself  of  the  provisions  of  the  statute  referred  to, 
the  appellant  must  show  that  he  notified  the  trial  court  that 
he  desired  to  appeal  under  its  provisions,  and  he  must  make 
the  record  show  an  appeal  upon  reserved  questions  of  law. 
8hoi^  V.  SttUsman,  81  Ind.  115  ;  McCoy  v.  State,  ex  rel.,  121 
Ind.  160 ;  Jones  v.  Foley,  supra.  So,  too,  he  must,  where  the 
questions  arise  upon  the  trial,  bring  them  before  the  trial 
court  for  review.  Conner  v.  Town  of  Marion,  supra,  and  cases 
cited.  Giving  to  the  statute  a  liberal  construction,  and  keep- 
ing in  mind  the  decisions  to  which  we  have  referred,  we  pro- 
ceed to  ascertain  and  decide  whether  the  recoixl  is  so  made 
op  as  to  bring  the  case  within  the  provisions  of  the  statnte. 
The  bill  of  exceptions  contains  this  recital :  '^  Be  it  known 
that  on  the  9th  day  of  June,  1888,  the  jury  in  the  cause  re- 
turned into  court  their  general  verdict,  and  answers  thereto, 
and  thereupon  the  plaintiffs  filed  their  motion  for  a  new  trial 
herein,  and  reasons  therefor,  and  the  plaintifis  thereupon  no- 
tified the  court  that  in  case  the  motion  for  a  new  trial  should 
be  overruled  they  intended  to  take  the  question  of  law  pre- 
sented and  reserved  on  the  trial  and  set  forth  in  their  motion. 
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to  the  Supreme  Court  upon  a  bill  of  exceptions  only.''  This 
recital  shows  the  intention  to  take  the  case  up  on  a  reserved 
question  of  law,  and  it  shows,  also,  that  the  trial  court  was 
given  timely  notice  of  that  intention.  There  was  ample  no* 
tice  for  the  parties  and  the  court  to  take  steps  to  secure  and 
frame  the  bill  of  exceptions,  for  the  notice  was  given  prior  to 
the  announcement  of  the  ruling  on  the  motion  for  a  new 
trial.  As  the  motion,  with  its  accompanying  reason,  was 
presented  at  the  time,  the  court  and  the  parties  had  notice 
of  the  question  of  law  upon  which  the  appellants  desired  to 
obtain  the  judgment  of  the  Supreme  Court.  We  can  con* 
ceive  no  valid  reason  why  this  declaration  of  intention  was 
not  effective,  nor  can  we  conceive  of  any  reason  why  the 
coarse  pursued  was  not  a  sufficient  compliance  with  the  pro- 
visions of  the  statute  in  so  far  as  they  concern  the  intention 
and  notice.  If  no  bill  of  exceptions  had  been  allowed  a  dif- 
ferent and  much  more  difficult  question  would  be  presented ; 
but  a  bill  was  allowed,  and  allowed  upon  the  declaration  and 
notice  of  the  intention  to  take  the  case  up  on  the  reserved 
question  of  law. 

It  is,  of  course,  necessary  that  in  order  to  reserve  a  ques- 
tion of  law  under  section  630,  there  must  be  an  exception 
to  the  ruling  at  the  time  it  is  made,  and  the  record  must 
properly  show  the  exception,  bnt  where  the  rulings  are  made 
on  the  trial  and  duly  excepted  to,  it  is  not  necessary  at  that 
time  to  notify  the  court  that  the  party  intends  to  reserve 
the  questions  in  the  mode  provided  in  the  statute  under  con- 
sideration. It  is  obvious  that  to  hold  that  questions  must 
be  reserved  at  the  time  the  ruling  is  made  and  exception 
noted  would  so  cripple  the  statute  as  to  defeat  the  principal 
object  of  its  authors.  This  we  are  unwilling  to  do,  nor 
could  we  do  it  without  violating  the  cardinal  rule  that  the 
legislative  intention  shall  be  given  effect,  as  also  the  rule 
that  remedial  statutes  shall  be  liberally  construed.  It  may 
with  safety  and  justice  be  adjudged  upon  this  point  that  it 
is  enough  if  there  is  due  exception  at  the  time  the  ruling  is 
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made  and  a  declaration  of  intention  to  reserve  questions  is 
made  and  notice  of  intention  to  appeal  on  those  questions 
is  given  at  the  time  the  rulings  upon  which  the  questions 
arise  are  brought  before  the  trial  court  for  review.  It  is  to  be 
understood,  of  course^  that  such  declaration  must  be  suffi- 
cient to  direct  the  attention  of  the  trial  court  to  the  qaes- 
tions  sought  to  be  reserved,  and  to  enable  it  to  frame  a  bill 
of  exceptions  that  will  fully  and  clearly  exhibit  the  ruling. 

The  decision  in  the  case  of  Drinkovi  v.  Eagle  Jlachim 
Works,  90  Ind.  423,  was  made  upon  section  650  of  the  eixle, 
and  it  is  not  of  controlling  influence  here,  but  it  is  proper  to 
say  that  some  of  the  statements  of  the  opinion  in  that  case 
should  be  limited.  The  decision  can  not  be  regarded  as 
sound  if  it  is  to  be  understood  as  holding  that  it  is  necessaiy 
in  all  cases  where  questions  are  sought  to  be  presented  on 
instructions  to  embody  all  the  evidence  in  the  bill  of  excep- 
tions. 

The  motion  for  a  new  trial  assigned  a  single  cause,  and 
it  was  ordered  to  be  made  part  of  the  record,  and  it  was  at 
the  time  of  the  filing  of  this  motion  that  the  declaration  of 
intention  to  reserve  the  question  of  law  was  made,  and  the 
notice  was  given  of  such  intention,  so  that  the  parties  and 
the  trial  court  were  fully  and  seasonably  informed  as  to  the 
ruling  upon  which  the  question  was  reserved.  As  the  mo- 
tion assigned  a  single  cause  for  a  new  trial  there  could  be  no 
misunderstanding  as  to  the  ruling  upon  which  the  question 
was  sought  to  be  reserved,  and  we  hold  that  the  question 
sought  to  be  reserved  was  properly  brought  to  the  attention 
of  the  trial  court.  We  need  not  and  do  not  decide  what  the 
rule  would  be  where  several  causes  for  a  new  trial  are  as- 
signed in  the  motion.  But  this  much  may  be  appropriately 
said  that  the  object  is  not  to  be  defeated  by  requiring  an  ab- 
solutely literal  obedience  to  its  requirement,  for  it  is  suffi- 
cient if  there  is  a  substantial  compliance  with  its  provisions. 

In  addition  to  the  recital  copied  from  the  introductorr 
part  of  the  bill,  it  contains  the  following :     '^And  in  order 
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to  enable  the  Supreme  Court  to  apprehend  the  particular 
question,  it  is  no 97  ordered  by  the  court  that  the  following 
particular  papers,  entries  in  the  cause,  and  statements  of  the 
court,  be  and  the  same  are  hereby  made  part  of  this  bill  of 
exceptions/'  This  recital  is  fallowed  by  a  designation  of  the 
papers  and  entries.  We  regard  this  as  sufficient  to  authorize 
the  incorporation  in  the  bill  of  the  papers  and  entries  desig- 
nated, but  it  was  not  sufficient  to  authorize  the  incorpora- 
tion of  parol  testimony.  Testimony  can  not  be  brought 
into  a  bill  by  such  a  direction.  Patterson  v.  Churchman,  122 
Ind.  379.  But  as  there  is  some  confusion  in  the  record  we 
will  treat  the  parol  testimony  as  in  the  bill  lest  we  should 
be  in  error  in  regarding  it  as  not  before  us.  As  the  record 
comes  to  us  the  testimony  seems  to  be  embodied  in  the  mo- 
tion for  a  new  trial  and  not  elsewhere  set  forth,  and  if  this 
be  true  it  is  not  in  the  record. 

Upon  the  hypothesis  that  the  parol  evidence  is  in  the  rec- 
ord, we  shall  consider  the  questions  which  remain  undecided. 
As  we  have  said,  the  motion  for  a  new  trial  assigns  a  single 
cause,  and  that  cause  is  that  the  court  erred  in  admitting  in 
evidence  the  record  of  a  former  action  to  contest  the  same 
will  which  is  here  the  subject  of  controversy.  The  former 
action  was,  however,  prosecuted  in  the  names  of  parties  other 
than  those  who  are  here  appellants,  and  for  that  reason  it  is 
argued  that  it  was  error  to  admit  the  record  in  evidence.  If 
we  could  declare,  as  matter  of  law,  that  the  present  parties 
are  not,  and  could  not  be,  affected  by  the  former  judgment, 
we  should  be  able  to  sustain  the  contention  of  the  appellants 
upon  the  face  of  the  record,  but  this  declaration  can  not  be 
made.  If  the  appellants  participated  in  the  management 
and  control  of  the  former  case,  then,  although  they  were  not 
parties,  the  judgment  concludes  them.  Montgomery  v.  Vickery, 
110  Ind.  211  ;  Bums  v.  Gavin,  118  Ind.  320;  Palmer  v. 
Hayes,  112  Ind.  289;  Millikan  v.  City  of  Lafayettey  118  Ind. 
323 ;  Stoddard  v.  Thompson,  31  Iowa,  80 ;  Cole  v.  Favorite* 
69  111.  457 ;  In  re  Ayers,  123  U.  S.  443. 
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There  was  some  evidence  tending  to  authorize  the  infer- 
ence that  the  appellants  aided  in  prosecating  the  former  ac- 
tion to  contest  the  will,  and  this  was  safficient  to  make  the 
record  a  competent  instrument  of  evidence.  In  admitting 
evidence  the  court  decides  nd  question  of  &ct  beyond  the 
fact  that  there  is  such  connecting  evidence  as  makes  the  par- 
ticular evidence  proper  for  the  consideration  of  the  jury. 
Pedigo  v.  GhrimeSy  113  Ind.  148.  The  trial  court  instructed 
the  jury  that  the  record  was  not  to  be  considered  unless  there 
was  evidence  showing  that  the  appellants  ^^  substantially  and 
actively  participated  ^'  in  the  prosecution  of  the  former  ac- 
tion,  and  this  certainly  presented  the  question  in  as  favorable 
a  light  as  the  appellants  had  a  right  to  ask.  It  was  net  neces- 
sary, it  may  be  added,  to  show  by  direct  evidence  that  they 
took  part  in  the  former  action ;  it  was  enough  to  prove  such 
circumstances  as  fairly  authorized  the  inference  that  they  did 
take  such  part,  for,  in  civil  cases,  conclusions  may  be  inferred 
from  facts  established  by  a  preponderance  of  the  evidence. 
IndianapoliSf  etc.y  22.  R,  Co.  v.  Collingtooodj  71  Ind.  476; 
Louisvilley  etc^R.  W.  Co.  v.  Balchy  122  Ind.  683,  and  cases 
cited. 

From  what  we  have  said  it  affirmatively  appears  that  there 
was  evidence  tending  to  establish  the  competency  of  the  rec- 
ord, and  it  also  appears  that  the  court,  by  its  instructions, 
placed  the  question  fairly  and  correctly  before  the  jury. 

The  burd'en  of  showing  affirmatively  that  there  was  a 
harmful  error,  and  of  overcoming  the  presumption  which 
prevails  in  favor  of  the  regularity  of  the  proceedings  of  the 
trial  court,  was,  as  we  have  seen,  upon  the  appellants,  and 
to  do  this  it  was  necessary  for  the  bill  of  exceptions  to  show 
that  there  was  no  evidence  upon  the  controverted  point  re- 
served except  such  as  the  bill  sets  forth.  Mercer  v.  Corbiny 
supra  ;  Perkins  v.  Hayward,  supra.  It  can  not  be  presumed 
for  the  purpose  of  aiding  in  the  overthrow  of  the  judgment, 
that  there  was  no  other  evidence ;  that  must  be  made  to  ap- 
pear by  appropriate  statements  in  the  bill  of  exceptions.  We 


MAY  TERM,  1890.  455 


TIm  Buber  Asphalt  Paving  Company  d  <U. «.  £dg«rton  el  oL 

can  not  presume  that  there  may  Dot  have  been  some  other 
evidence  upon  the  question  than  that  embodied  in  the  bill, 
for  there  is  no  statement  clearly  showing  that  there  was 
none. 

The  presumption  in  favor  of  the  rulings  of  the  trial  court 
may  be  overcome  without  embodying  all  the  evidence  in  the 
bill  of  exceptions.  It  may  be  done  by  an  affirmative  state- 
ment that  no  other  evidence  upon  the  question  reserved  was 
given,  or  by  a  statement  that  the  bill  contains  all  the  evi- 
dence given  upon  that  question.  No  great  strictness  is  re- 
quired, but  there  must  be  some  appropriate  recital  or  state- 
ment fairly  showing  that  the  bill  contains  all  the  evidence 
respecting  the  question  reserved.  Nor  is  it  always  necessary 
to  specifically  set  forth  the  evidence  bearing  upon  the  ques- 
tion, for  in  most  cases,  if,  indeed,  not  in  all,  it  will  be  suf- 
ficient to  state  in  a  general  way  the  evidence  or  facts  affect- 
ing the  point  brought  in  issue  for  the  purpose  of  securing 
the  judgment  of  this  court. 

Judgment  affirmed. 

FUed  Oct.  17, 1890. 
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ters  in  one  resolution,  and  the  doing  so  will  not  render  the  proceedings 
void. 

Same. — Impotilion  of  Burdens  upon  iVitxzte  I^-operty. — Statute  Belatmg  to, — 
Haw  Oonatrued. — Failure  to  Comply  Strieily  vnlh  Statutory  Requirements.^ 

,  Collateral  Proceeding. — Jurisdiction. — Statutes  granting  to  municipal  cor- 
porations powers  which  involve  the  imposition  of  burdens  upon  private 
property  are  to  be  strictly  construed,  and  where  such  statute  requires  the 
doing  ol  some  particular  thing,  in  its  nature  jurisdictional,  as  a  condi- 
tion precedent  to  the  right  to  impose  such  burden,  the  failure  to  do  the 
thing  required  will  render  the  whole  proceeding  void.  In  mattera  of 
local  improvement,  however,  where  jurisdiction  over  the  whole  subject 
is  conferred  upon  a  municipal  corporation,  with  power  to  make  local 
assessments  for  that  purpose,  any  failure  to  comply  stj-ictly  with  any 
statutory  requirement,  not  affecting  the  jurisdiction,  will  be  regarded 
as  a  mere  irregularity,  and  in  a  collateral  proceeding  will  be  disre- 
garded. 

Samib. — Common  CouneiL — Order  for  Proposed  ImprovemenL — Nature  of, — Ham 
Jar  Binding. — An  order  entered  by  the  common  council  of  a  city  to  make 
a  particular  improvement,  is  not  in  the  nature  of  a  judgment.  It  is  a  mere 
preliminary  step,  looking  to  a  public  improvement  to  be  made  or  not^ 
as  the  common  council  in  its  discretion  may  determine,  from  which  it 
may  recede  at  any  time  before  the  contract  for  the  improvement  is  con- 
cluded. 

Same. — LooaX  Improvemefni.—  Statutory  Requirements  Concerning, — Atiempi  if 
Municipality  to  Comply  unih. —  When  proceedings  not  Void. — Where  the 
whole  subject  of  the  matter  of  local  improvement,  and  the  assessments 
to  be  made  in  aid  thereof,  is  conferred  upon  municipal  corporations 
having  charge  of,  and  exclusive  original  jurisdiction  over,  such  improve- 
ment, as  in  this  State,  the  proceedings  of  such  corporation  will  not  be 
held  void  where  there  has  been  an  attempt  to  comply  with  a  statutory 
requirement,  though  such  attempt  does  not  amount  to  a  strict  compli- 
ance with  the  statute,  if  the  corporation,  in  addition  to  its  jurisdiction 
over  the  subject-matter,  acquires  jurisdiction  over  the  persons  to  be  af- 
fected. In  this  case  there  was  an  attempt  to  comply  with  the  statute.  A 
petition  was  filed,  the  resolution  declaring  the  necessity  for  the  im- 
provement was  adopted,  and  the  statutory  notice  was  given. 

Same. — Necessity  <f  Proposed  Improvement. — Common  Council  Must  Determine,, 
— Matter  <f  Benefits  and  Costs. — Right  of  Property-Owners  to  he  Heard  a»  to. — 
Sections  6  a^td  7,  Acts  1889,  pp.  24£^  Construed. — As  to  whether  or  not  a 
particular  improvement  is  'necessary,  must,  of  necessity,  be  left  to  the 
discretion  of  the  common  council  of  the  city  where  the  improvement  is 
to  be  made.  This  question,  under  the  statutes  in  force  in  this  State^ 
may  be  determined  by  such  council,  without  notice  to  the  property- 
owner  who  is  to  be  affected  by  such  improvement.  Assessments  to  pay 
for  the  improvement  are  made  upon  the  assumption  that  the  property 
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affected  is  benefited  in  a  sum  equal  to  the  cost.  Bat  whether  or  not 
SQch  improvement  benefits  the  property  in  a  sum  equal  to  its  cost,  is 
essentially  a  judicial  question,  upon  which  the  property-owner  is  entitled 
to  notice  and  a  hearing.  Sections  6  and  7,  Acts  1889,  pp.  242-3,  provide 
for  such  notice  to  be  given  to  the  owners  of  property  abutting  upon  a 
street  to  be  improved,  and  afroi*d  them  an  opportunity  to  be  heard  on 
the  question  of  benefits. 
Btatutb. — Conairuction  of. — Legislative  Intent, — How  Aseertained. — In  the  con- 
struction of  a  statute  the  court  will  seek  to  discover  and  carry  out  the 
intention  of  the  Legislature  in  its  enactment.  In  the  search  for  that 
intention  the  court  will  look  to  each  and  every  part  of  the  statute;  to 
the  circumstances  under  which  it  was  enacted  ;  to  the  old  law  upon  the 
subject,  if  any ;  to  other  statutes  upon  the  same  subject,  or  relative  sub- 
jects, whether  in  force  or  repealed ;  to  contemporaneous  legislative  his- 
tory, and  to  the  evils  and  mischiefs  to  be  remedied. 

From  the  Whitley  Circuit  Court. 

M.  C.  Hanna,  H.  Colerick  and  W.  8,  Oppenheinif  for  ap- 
pellants. 

A.  Zollars  and  /.  K.  Edgerton,  for  appellees. 

COPPEY,  J. — On  the  14th  day  of  May,  1879,  a  petition 
praying  that  a  certain  street  in  the  city  of  Fort  Wayne  be 
ordered  paved,  was  presented  to  the  common  council  of  the 
city  of  Fort  Wayne.  After  the  matter  had  been  referred  to 
and  reported  upon  by  several  committees,  and  after  various 
objections  and  remonstrances  on  the  part  of  those  opposed 
to  the  improvement,  the  common  council  adopted  the  fol- 
lowing resolution : 

"JSe  it  Resolved,  By  the  common  council  of  the  city  of 
Fort  Wayne  (two-thirds  of  ajl  members  thereof  concurring), 
that  Wayne  street  from  Calhoun  street  to  Harrison  street  be 
graded  and  paved  with  Trinidad  asphalt  pavement  to  a  width 
of  forty-two  feet,  and  from  Harrison  street  to  College  to  a 
width  of  thirty-two  feet,  and  that  the  stone  curbing  on  both 
sides  of  said  Wayne  street  between  said  points  be  reset  to 
the  width  of  the  pavement. 

'*And  it  is  further  Resolved  (This  council  hereby  declar- 
ing such  improvement  necessary),  that  the  cost  of  expenses 
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thereof,  iucluding  pay  of  inspector,  be  assessed  against,  and 
collected  according  to  the  provisions  of  chapter  118,  of  the 
General  Assembly  of  the  State  of  Indiana,  approved  March 
8th,  1889,  and  that  said  improvement  shall  be  made  under 
the  supervision  and  to  the  satisfaction  of  the  city  civil  en- 
gineer and  the  common  council,  and  in  accordance  with  the 
plans  and  specifications  on  file  at  the  office  of  said  engineer. 

^'And  be  it  further  Resolved^  That  the  city  civil  engineer 
set  the  proper  stakes  and  advertise  for  two  days  in  each  of 
three  successive  weeks  in  the  Fort  Wayne  Daily  Journal,  that 
sealed  proposals  will  be  received  by  this  council  at  a  meet- 
ing to  be  held  on  the  9th  day  of  July,  1889,  for  the  execu- 
tion of  said  work,  and  give  notice  to  the  property-owners 
accordingly." 

After  the  above  resolution  had  been  adopted,  the  city  clerk 
published  a  notice  to  the  effect  that  a  resolution  had  been 
passed  for  the  paving  of  the  street  with  asphalt,  and  that 
objections  might  be  made  to  a  committee  of  the  common 
council  on  a  day  named. 

Other  remonstrances  and  objections  were  filed  with  the 
committee,  and  on  the  27th  day  of  August,  1889,  a  contract 
was  entered  into  between  the  city  and  the  asphalt  paving 
company,  whereby  the  latter  agreed  to  construct  the  work 
according  to  the  plans  and  specifications  then  on  file.  Afler 
the  contract  was  let  there  seems  to  have  been  a  race  between 
the  contractor  and  those  opposed  to  the  work,  the  former 
being  anxious  to  begin  work  before  an  injunction  suit  should 
be  commenced,  while  the  effort  of  the  latter  was  to  begin 
suit  before  the  contractor  had  begun  work. 

For  all  practicable  purposes  it  may  be  considered  as  though 
the  commencement  of  the  work  and  the  institntion  of  the 
injunction  suit  were  contemporaneous  events.  An  injune* 
tion  suit  was  instituted,  but  uo  temporary  order  restraining 
the  execution  of  the  work  was  asked  for  or  obtained  until 
the  work  was  completed,  and  until  the  contractor  sought  or 
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was  threatening  to  enforce  payment  of  the  assessments  made 
against  the  abutting  property. 

At  the  time  the  appellees  obtained  a  temporary  restrain- 
ing order,  and  upon  the  final  hearing,  they  obtained  an  in- 
junction, enjoining  the  appellants  from  collecting  such  as- 
sessments, from  which  decree  this  appeal  is  prosecuted. 

The  important  and  vital  question  in  the  case,  and  around 
which  all  the  other  questions  cluster,  hinges  upon  the  con- 
struction to  be  given  to  section  2  of  an  act  approved  March 
8th,  1889  (Acts  of  1889,  p.  239 ;  Elliott's  Supp.,  section 
813). 

Section  1  of  the  above  statute  confers  upon  the  common 
council  of  cities  and  the  boards  of  trustees  of  incorporated 
towns,  the  power  to  improve  the  streets  and  alleys  of  such 
cities  and  towns  upon  a  petition  of  the  owners  of  two-thirds 
of  the  whole  line  of  lots  to  be  benefited  by  such  improve- 
ment. 

Section  2  provides  that  '^  Whenever  cities  or  incorporated 
towns  subject  to  the  provisions  of  this  act  shall  deem  it 
necessary  to  construct  any  sewer,  or  make  any  of  the  alley 
or  street  improvements  in  this  act  mentioned,  the  council  or 
board  of  trustees  shall  declare  by  resolution  the  necessity 
therefor,  and  shall  state  the  kind,  size,  location,  and  designate 
the  terminal  points  thereof,  and  notice  for  ten  days  of  the 
passage  of  such  resolution  shall  be  given  for  two  weeks  in 
some  newspaper  of  general  circulation  published  in  such  city 
or  incorporated  town,  if  any  there  be,  and  if  there  be  not 
such  paper,  then  in  some  such  paper  printed  .and  published 
in  the  county  in  which  such  city  or  incorporated  town  is  lo- 
cated. Said  notice  shall  state  the  time  and  place  when  and 
where  the  property-owners  along  the  line  of  said  proposed 
improvement  can  make  objections  to  the  necessity  for  the 
construction  thereof." 

Section  3  provides  for  the  apportionment  of  the  cost  of 
such  improvement. 

Section  5  confers  upon  the  board  of  trustees  of  any  in- 


460  SUPREME  COURT  OF  INDIANA, 

The  Barber  Asphalt  Paying  CompaDj  eioLv.  Edgerton  etoL 

corporated  town^  and  the  common  council  of  a  city,  the 
power  to  order  and  make  improvements  by  a  two-thirds  vote 
without  any  petition  therefor. 

Section  6  provides  for  the  final  estimate  of  the  cost  of 
such  improvement^  and  section  seven  provides  for  notice  and 
the  hearing  of  objec^tion  to  such  estimates,  made  by  or  on 
behalf  of  the  property-holders  affected  thereby. 

Section  8  provides  for  issuing  bonds  to  meet  assessments, 
and  declares  the  same  to  be  a  lien  upon  the  property  ben- 
efited. 

Section  10  prescribes  the  mode  by  which  the  property* 
holder  may  avail  himself  of  the  time  allowed  by  the  law 
within  which  the  assessments  may  be  paid. 

The  contention  of  the  appellees  is,  that  under  the  pro- 
visions of  section  two,  supra,  in  order  to  give  validity  to  the 
action  of  the  common  council  of  the  city  of  Fort  Wayn^,  in 
ordering  the  improvement  in  question,  it  was  necessary  to 
first  pass  a  resolution  declaring  the  necessity  for  such  im- 
provement, and  that  no  valid  order  for  such  improvement 
could  be  made  until  those  interested  had  been  brought  in 
by  the  notice  therein  provided  for,  and  had  had  an  oppor- 
tunity to  be  heard  as  to  the  necessity  for  the  construction 
of  such  work. 

On  the  other  hand,  it  is  contended  by  the  appellants 
that  the  resolution  before  us  performed  the  double  purpose 
of  declaring  the  necessity  for  the  improvement  in  question 
and  of  ordering  the  same  to  be  made,  and  that  the  statute 
does  not  require  two  separate  resolutions. 

Underlying  all  the  rules  for  the  construction  of  statutes  is 
the  cardinal  and  general  one,  that  in  construing  a  statute  the 
court  will  seek  to  discover  and  carry  ont  the  intention  of 
the  Legislature  in  its  enactment. 

In  the  search  for  that  intention  the  court  will  look  to 
each  and  every  part  of  the  statute ;  to  the  circnmstances 
under  which  it  was  enacted  ;  to  the  old  law  upon  the  sub- 
ject, if  any ;  to  other   statutes    upon    the  same  subject,  or 
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relative  sabjects,  whether  in  force  or  repealed ;  to  contem- 
poraneous legislative  history,  and  to  the  evils  and  mischiefs 
to  be  remedied.  City  of  Vaiparaiso  v.  Oardixer^  97  Ind.  1 ; 
IaUz  v.  (My  of  (}rawfordff)iUe,  109  Ind.  466 ;  Connecticut 
Mut.  Life  Ina.  Go.  v.  Talbot^  113  Ind.  373;  Mayoi*,  etc.,  v. 
WeemSy  5  Ind.  547 ;  Maxwell  v.  CoUinSy  8  Ind.  38  ;  Hedrick 
V.  Kramer,  43  Ind.  362 ;  State,  ex  rel.,  v.  Denny,  67  Ind.  148  ; 
Taylor  v.  Board,  etc.,  67  Ind.  383 ;  Prather  v.  Jefferaonville, 
etc.,  R.  B.  Oo.,  62  Ind.  16  ;  Krug  v.  Davis,  87  Ind.  590 ; 
Hunt  V.  Lake  Shore,  etc.,  R.  W.  Go.,  112  Ind.  69 ;  Stout  v. 
Board,  etc.,  107  Ind.  343;  Oity  of  Evansville  v.  Sum- 
mer8,  108  Ind.  189 ;  State,  ex  rel.,  v.  Harrison,  116  Ind.  300 ; 
Middleton  v.  Greeson,  106  Ind.  18. 

It  seems  to  be  the  settled  rule  that  statutes  granting  to 
municipal  corporations  powers  which  involve  the  imposition 
of  burdens  upon  private  property  are  to  be  strictly  con- 
strued, and  where  such  statute  requires  the  doing  of  some 
particular  thing,  in  its  nature  jurisdictional,  as  a  condition 
precedent  to  the  right  to  impose  such  burden,  the  failure  to 
do  the  thing  required  will  render  the  whole  proceeding  void. 
Niklaus  V.  Conkling,  118  Ind.  289 ;  Gity  of  Madison  v.  Smith, 
83  Ind.  502;  Welty  Law  of  Assess.,  section  319;  Supervisors 
v.  United  States,  ex  rel.,  4  Wall.  435;  Mason  v.  Fearson,9 
How.  (U.  S.)  248 ;  Wheeler  v.  CUy  of  Chicago,  57  111.  415 ; 
Merritt  v.  Village  of  Portchester,  71  N.  Y.  309;  Merrick  v. 
City  of  La  Grosse,  17  Wis.  442 ;  Dillon  Munic.  Corp.  (2d  ed.), 
section  639;  Ga^e  v.  Johnson,  91  Ind.  477  ;  Gity  of  Logans- 
port  V.  Dykeman,  116  Ind.  15;  Hoyt  v.  Oity  of  East  Sag- 
inaw, 19  Mich.  39. 

It  seems  to  be  settled,  however,  that  in  matters  of  local 
improvement  where  jurisdiction  over  the  whole  subject  is 
conferred  upon  a  municipal  corporation,  with  power  to  make 
local  assessments  for  that  purpose,  any  failure  to  comply 
strictly  with  any  statutory  requirement,  not  affecting  the 
jurisdiction,  will  be  regarded  as  a  mere  irregularity,  and  in 
a  collateral  proceeding  will  be  disregarded.   Jackson  v.  Smith, 
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120  Ind.  620;  Montgomery  v.  Waaem,  116  Ind.  343;  Rost 
V.  Stackhouae,  114  Ind.  200 ;  Oity  of  Elkhart  v.  Wickwire,  121 
Ind.  331 ;  Smith,  etc.,  Co.  v.  Engle,  44  Iowa,  265. 

The  resolution  before  us  does  declare  the  necessity  for  the 
improvement  now  in  dispute  in  unequivocal  terms. 

About  this  there  seems  to  be  no  serious  dispute,  but  the 
contention  is  that  by  reason  of  the  fact  that  such  declaration 
is  coupled  with  an  order  to  make  the  improvement,  it  is  not 
the  declaration  contemplated  by  the  statute.  The  claim  is 
that  the  statute  contemplates  a  resolution  declaring  the  neces- 
sity for  the  improvement,  notice  of  the  passage  of  such  res- 
olution, and  a  hearing  of  those  interested  before  an  order  for 
the  improvement  can  be  entered ;  and  that  by  entering  such 
order  at  the  time  the  resolution  declaring  the  necessity  for 
the  improvement  is  passed,  those  interested  therein  are  cat 
off  from  being  heard.  The  argument  proceeds  upon  the 
theory  that  the  entry  of  the  order  for  the  improvement  is  in 
the  nature  of  a  judgment,  and  is  final  and  binding  upon  the 
common  council. 

The  assumption  that  an  order  entered  by  the  common 
council  of  a  city  to  make  a  particular  improvement  is  in  the 
nature  of  a  judgment,  and  is  binding  on  such  conncil,  can 
not  be  maintained. 

It  is  a  mere  preliminary  step,  looking  to  a  public  improve- 
ment, to  be  made  or  not,  as  the  common  conncil  in  its  dis- 
cretion may  determine,  from  which  it  may  recede  at  any  time 
before  the  contract  for  the  improvement  is  concluded.  Siaie, 
eab  rd.y  v.  Board,  etc,,  ante,  p.  247,  and  authorities  cited. 

But  assuming  that  the  passage  of  a  resolution  declaring 
the  necessity  for  the  improvement  contemplated  is  a  condi- 
tion precedent  to  the  right  to  make  the  improvement,  and 
that  it  is  in  its  nature  jurisdictional ;  and  assuming,  also,  that 
the  resolution  before  us  is  improperly  coupled  with  an  order 
to  make  the  improvement  now  under  consideration,  still  we 
do  not  think  the  proceedings  of  the  common  council  of  the 
city  of  Fort  Wayne  are  void.     It  is  true  that  local  assess- 
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ments  can  not  be  imposed  without  notice  to  the  owners  of 
property,  and  an  opportunity  on  their  part  to  be  heard  at 
some  time  before  the  assessments  shall  be  made  final.  Oarvin 
V.  DaussfnaUy  114  Ind.  429  ;  Kuntz  v.  Sumption,  117  Ind.  1. 
But  it  is  held  that  where  the  whole  subject  of  the  matter 
of  local  improvement,  and  the  assessments  to  be  made  in  aid 
thereof,  is  conferred  upon  municipal  corporations  having 
charge  of,  and  exclusive  original  jurisdiction  over,  such  im- 
provement, as  in  this  State,  the  proceedings  of  such  cor- 
porations will  not  be  held  void  where  there  has  been  an 
attempt  to  comply  with  a  statutory  requirement,  though  such 
attempt  does  not  amount  to  a  strict  compliance  with  the  stat- 
ute, if  the  corporation,  in  addition  to  its  jurisdiction  over  the 
subject-matter,  acquires  jurisdiction  over  the  persons  to  be 
affected.  Jackson  v.  Smith,  supra;  Johnson  v.  State,  116 
Ind.  374;  Hobbs  v.  Board,  etc.,  116  Ind.  376;  Otis  v. 
De  Boer,  116  Ind.  531 ;  Montgomery  v.  Wasem,  supra  ;  Prez- 
inger  v.  Harness,  114  Ind.  491 ;  Robinson  v.  Rippey,  111 
Ind.  112;  Strieb  v.  Cox,  111  Ind.  299;  Pickering  v.  StaU, 
106  Ind.  228;  Argo  v.  BaHhand,  80  Ind.  63;  Ricketts  v. 
Spraker,  77  Ind.  371;  Ross  v.  Stackhouse,  114  Ind.  200; 
OUy  of  Elkhart  v.  Wickwire,  supra. 

Accordingly  it  has  been  repeatedly  held  by  this  court  that 
where  the  statute  required  the  filing  of  a  petition  as  a  con- 
dition precedent  to  the  exercise  of  jurisdiction,  or  the  giving 
of  some  particular  notice,  if  a  petition  was  filed,  though  de- 
fective, or  some  notice  was  given,  though  not  a  compliance 
with  the  statutory  requirement,  the  proceeding  is  not  void, 
and  will  be  sufficient  to  withstand  a  collateral  attack.  See 
'  the  authorities  above  cited. 

In  this  case  there  was  an  attempt  to  comply  with  the  stat- 
>  ute.  A  petition  was  filed,  the  resolution  declaring  the  neces- 
?  sity  for  the  improvement  was  adopted  and  the  statutory  notice 
was  given. 

In  the  case  of  Quill  v.    Oity  of  Indianapolis,  124  Ind. 
292,  in  speaking  of  the  provisions  of  section  2  of  the  stat- 
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ute^  now  under  consideration,  it  was  said  by  the  court :  ^'  The 
statute  does  not  require  or  contemplate  the  appointment  of 
a  committee  to  hear  the  objections,  or  that  there  should  be 
any  determination  of  the  rights  of  the  objectors.  It  simply 
contemplates  that  no  action  shall  be  taken  by  the  common 
council,  after  resolving  to  make  the  improvement,  until  notice 
is  given,  and  an  opportunity  afforded  the  property-owners  to 
present  for  the  consideration  of  the  council,  such  objec- 
tions as  they  may  make  to  the  necessity  for  the  oonstmc- 
tion  of  the  work.  It  is  designed  to  prevent  the  city  au- 
thorities from  entering  inconsiderately  upon  the  constrac- 
tion  of  expensive  improvements,  without  affording  the  prop- 
erty-owners, who  are  in  the  end  to  pay  for  them,  the  oppor- 
tunity to  present  their  objections  at  the  outset,  which  are 
intended  to  be  rather  as  advisory  to  the  common  council 
than  otherwise.  *  *  *  The  right  to  a  hearing  is  secured  to 
each  property-owner  by  another  provision  of  the  act.''  The 
provisions  referred  to  are  found  in  sections  6  and  7  of  the 
act  now  under  consideration.  Section  6  provides  that  when 
the  improvement  has  been  completed  according  to  the  terms 
of  the  contract,  the  common  council  of  the  city  shall  cause 
a  final  estimate  of  the  cost  thereof  to  be  made  by  the  city 
engineer  and  a  report  thereof  to  be  filed.  Section  7  requires 
such  common  council  to  give  notice  of  the  filing  of  such  re- 
port, stating  the  time  and  place  when  and  where  a  hearing 
can  be  had  upon  such  report,  before  a  committee  to  be  ap- 
pointed to  consider  the  report.  Any  person  feeling  ag- 
grieved has  the  right  to  appear  before  such  committee  and 
before  the  common  council  and  to  make  objections  thereto 
and  is  entitled  to  be  heard  thereon. 

Under  the  provisions  of  these  two  sections  the  owners  of 
the  property  affected  are  awarded  a  hearing  before  any  final 
assessment  is  made. 

As  to  whether  a  particular  improvement  is,  or  is  not, 
necessary  must,  of  necessity,  be  left  to  the  discretion  of 
the  common  council  of  the  city  where  the  improvement  is 
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to  be  made.  This  question,  we  think,  under  the  statutes 
in  force  in  this  State,  may  be  determined  by  such  council 
without  notice  to  the  property-owner  who  is  to  be  affected 
by  such  improvement.  Assessments  to  pay  for  the  improve- 
ment are  made  upon  the  assumption  that  the  property  af- 
fected is  benefited  in  a  sum  equal  to  the  cost.  But  whether 
«uch  improvement  does,  or  does  not,  benefit  the  property 
in  a  sum  equal  to  its  cost,  is  essentially  a  judicial  ques- 
tion, upon  which  the  property-owner  is  entitled  to  notice, 
and  a  hearing.     Elliott  Roads  and  Streets,  p.  397. 

It  was  said  by  this  court,  in  the  case  of  Oarvin  v.  Davs9- 
mauy  114  Ind.  429 :  *^  It  is  essential  to  the  public  good  that 
the  necessity  for  street  and  other  improvements,  and  the  cost 
of  making  them,  and  such  other  proceedings  as  are  neces- 
sary to  insure  the  prompt  execution  of  the  work,  be  deter- 
mined and  taken  in  a  comparatively  summary  way.  *  * 
"  If,  therefore,  the  law  provides  for  giving  notice  and  for 
a  method  whereby  the  property- owner  may  ultimately  chal- 
lenge the  correctness  of  the  assessment  made  against  his 
property,  in  respect  to  whether  it  was  made  in  good  faith, 
without  intervening  mistake  or  error,  and  according  to  the 
method  and  under  the  safeguards  provided  by  law — the 
constitutional  provision  is  to  be  deemed  satisfied.^' 

We  have  no  reason  to  doubt  the  soundness  of  the  doc- 
trine enunciated  in  this  case,  and  under  this  rule  sections 
6  and  7  of  this  act  afford  the  owners  of  property  abut- 
ting upon  a  street  to  be  improved,  a  remedy  which  the 
Legislature,  in  its  wisdom,  deemed  sufficient  for  their  pro- 
tection. 

After  a  careful  consideration  of  the  questions  presented, 
and  exhaustively  discussed  by  the  able  counsel  in  this 
case,  we  have  reached  the  conclusion  that  the  proceedings 
of 'the  common  council  of  the  city  of  Fort  Wayne,  in  the 
matter  of  ordering  and  making  the  improvement  now  in 
question,  are  in  substantial  compliance  with  the  require- 
Vol.  126.— 30 


1%    466| 
1S6   2B6 


466  SUPREME  COURT  OF  INDIANA, 

Sammen  v.  Copeland  et  at 

ments  of  the  act  of  the  General  Assembly,  approved  March 
8tta,  1889,  and  that  they  are  not  void. 

Each  paragraph  of  the  complaint  in  this  case  proceeds 
upon  the  theory  that  the  proceedings  of  the  common  ooan- 
cil  of  the  city  of  Fort  Wayne  are  void,  and  for  this  reason 
neither  paragraph  was  sufficient  to  withstand  a  demurrer.  In 
our  opinion  the  circuit  court  erred  in  overruling  the  several 
demurrers  to  the  complaint. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
sustain  the  demurrers  to  each  paragraph  of  the  oomplaiDty 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  Oct.  14, 1890 ;  petition  for  a  rehearing  overraled  Dec.  18»  1890l 
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Will. — Oontettof, — Pleading, — Complaint, — Copies  cf  Deeds,  etc,  Sei  Omiin 
Will, — SwFplusage, — In  an  action  under  section  2596,  B.  S.  1881,  to  con- 
test the  validity  of  a  will,  it  is  not  necessary  to  set  out  with  the  com- 
plaint a  copj  of  the  will,  and  hence  it  is  unnecessary  to  set  out  copies  of 
deeds,  or  writings,  referred  to  in  the  will,  and  if  they  are  so  set  out  they 
may  he  properly  struck  out  on  motion. 

Same. — Demurrers  for  Misjoinder. — ^Qeneral  StatiUe  as  to  Does  Not  Appbf, — 
Such  action  being  a  special  proceeding,  the  general  statute  as  to  the 
joinder  of  causes  of  action,  and  a  demurrer  for  misjoinder,  and  proTid- 
ing  for  causing  actions  improperly  joined  to  he  separately  docketed, 
does  not  apply  to  the  extent  of  making  it  error  to  strike  out  of  a  com- 
plaint to  contest  a  will  surplus  matter,  even  though  it  might  state  a 
cause  of  action  for  some  other  purpose. 

Same. —  WiU  and  Probate, — Admissibility  of  in  Emdenee, — In  an  action  to 
contest  a  will,  on  the  ground  of  the  unsoundness  of  mind  of  the*te9- 
tator,  it  is  not  error  to  admit  in  evidence  the  will,  and  prohate 
thereof,  although  the  probate  contains  the  ex  parte  affidavit  of  one  of 
the  witnesses,  stating  that  the  testator  was  of  sound  mind  at  the  time 
of  the  execution  of  the  will.     Where  the  record  of  a  will  is  offered 
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in  evidence  the  probate  and  will  can   not  be  severed,  and  the  will 
admitted  and  the  probate  rejected. 

From  the  Shelby  Circuit  Court. 

B.  F.  Love,  A.  Majors  H..  C.  Morrison,  J.  W.  Kem,  and 
O.  J.  GlessneVy  for  appellant. 
T.  B.  Adams,  for  appellees.   • 

OiiBSy  J. — This  is  an  action  brought  by  the  appellant 
against  the  appellees  Milton  L.  Copeland^  Jr.,  as  executor 
of  the  last  will  of  Milton  L.  Copeland,  Sr.,  Milton  L.  Cope- 
land,  Jr.,  individually,  and  the  other  devisees  and  legatees 
of  said  Milton  L.  Copeland,  Sr.,  to  contest  the  last  will  and 
codicils  added  thereto  of  said  Milton  L.  Copeland,  Sr.,  de- 
ceased. 

The  complaint  sets  out  with  great  particularity  the  terms 
of  the  will,  stating  that  in  item  five  of  the  will  it  is  set  forth 
that  the  testator  makes  no  provision  for  his  son  Milton  L. 
Copeland,  Jr.,  and  that  he  desires  him  to  take  no  part  of  his 
estate  by  reason  of  a  deed  and  advancement  made  to  him  by 
the  testator  of  the  same  date  of  the  will  for  160  acres  of  land 
known  as  testator's  home  *fai*m,  also  stating  that  such  ad- 
vancement is  of  greater  value  than  his  share  of  testator's  es- 
tate, and  that  said  Milton  L.,  Jr.,  had,  of  the  same  date  of 
the  will,  executed  his  obligations,  agreeing  to  pay  the  sums 
bequeathed  to  other  legatees  by  other  items  of  the  will, 
which  sums  are  made  a  charge  upon  the  land,  and  alleging 
the  execution  of  a  deed  on  said  day  of  the  execution  of  the 
will  to  said  Milton  L.,  Jr.,  for  the  home  farm,  and  that  Mil- 
ton L.,  Jr.,  also  executed  to  his  father  a  mortgage  securing 
the  amounts  he  was  to  pay. 

It  is  iiirther  alleged  that  subsequently  to  the  execution  of 
the  will,  said  testator  married  a  second  wife,  and  afterwards 
executed  a  codicil,  and  he  and  his  second  wife  also  executed 
a  quitclaim  deed  to  said  Milton  L.,  Jr.,  for  the  home  farm, 
and  copies  of  all  of  these  various  written  instruments,  will, 
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codicil,  deeds  and  mortgage  are  set  out  as  exhibits  to  the 
complaint. 

The  appellees  made  a  motion  directed  to  each  separately 
to  strike  out  the  several  allegations  as  to  the  deeds  and  mort- 
gage and  the  exhibits,  and  the  court  sustained  the  motion. 
The  appellant  reserved  an  excepiion  to  the  ruling  of  the 
court,  and  assigns  the  same  as  error. 

It  is  earnestly  contended  by  counsel  for  the  appellant  that 
the  court  erred  in  striking  out  such  portions  of  the  com- 
plaint. It  is  insisted,  and  ably  argued,  that  such  writings 
were  incorporated  into,  and  became  a  part  of,  the  will,  and 
that  their  validity  depends  upon  the  validity  of  the  will.  It 
is  further  contended  that  even  if  such  is  not  the  case,  the 
complaint  stated  a  good  cause  of  action  for  setting  aside  the 
deeds,  and  it  was  simply  a  misjoinder  of  causes  of  actions, 
which  could  only  be  reached  by  demurrer,  and  that  it  was 
error  to  strike  the  same  out  of  the  complaint  on  motion. 

We  can  not  agree  with  the  contention  of  counsel  for  the 
appellant. 

Under  the  statutes  of  this  State  special  provisions  are  made 
for  the  contesting  of  wills,  and  the  statute  (section  2596,  B. 
S.  1881)  declares  what  is  sufficient  to  alle^  in  a  complaint 
to  contest  a  will.  Such  complaint  is  not  founded  opon  a 
written  contract  within  the  meaning  of  section  362,  R.  S. 
1881,  making  it  necessary  to  set  out  a  copy  of  the  will.  It 
not  being  necessary  to  set  out  a  copy  of  the  will  "with  the 
complaint,  it  certainly  is  not  necessary  to  set  out  copies  of 
deeds  or  writings  referred  to  in  the  will  sought  to  be  con- 
tested and  set  aside. 

If,  as  contended  by  counsel,  these  written  instruments  are 
incorporated  in  and  made  a  part  of  the  will,  and  their  validity 
depends  upon  the  validity  of  the  will,  then  they  must  stand 
or  fall  with  the  will,  but  this  reasoning  does  not  make  it 
necessary  to  set  out  a  copy  of  such  instruments  with  and  as 
part  of  the  complaint  to  contest  the  will,  and  if  referred  to 
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and  set  out  with  the  complaint  they  are  mere  surplusage 
and  may  be  properly  struck  out  on  motion. 

This  action  was  brought  to  contest  and  set  aside  the  will 
of  Milton  L.  Copeland^  Sr.,  on  the  grounds  that  he  was  of 
unsound  mind  at  the  time  of  its  execution,  and  that  it  was 
unduly  executed;  that  is  the  theory  and  purpose  of  the 
complaint,  and  it  is  a  special  proceeding  under  the  statute. 
No  other  cause  of  action  could  be  joined  with  it,  and  all 
unnecessary  and  superfluous  averments  and  exhibits  con- 
tained in  and  made  a  part  of  the  complaint  simply  unneces- 
sarily encumber  the  record,  and  as  we  have  stated  may  be 
properly  struck  out  on  motion,  even  though  such  averments 
and  exhibits  constituted  a  good  cause  of  action  for  some 
other  purpose.  It  being  a  special  proceeding  under  section 
2596,  supra,  of  the  statutes,  the  general  statute  as  to  the 
joinder  of  causes  of  action,  and  a  demurrer  for  misjoinder 
of  the  same,  and  providing  for  causing  the  actions  improp- 
erly joined  to  be  separately  docketed,  does  not  apply  to  the 
extent  of  making  it  error  to  strike  out  of  a  complaint  to 
contest  a  will  surplus  matter,  even  though  it  might  state  a 
cause  of  action  for  some  other  purpose,  as  contended  by  coun* 
sel  for  appellant.  The  theory  and  purpose  of  the  complaint 
being  to  contest  a  will  on  the  grounds  of  the  unsoundness 
of  mind  of  the  testator,  and  on  account  of  it  having  been  un- 
duly executed,  the  pleader  will  be  held  to  that  theory,  and 
if  he  includes  in  his  complaint  averments  wholly  unneces- 
sary for  such  purpose,  he  will  not  be  entitled  to  a  reversal 
of  the  judgment  because  the  court,  on  motion,  struck  out 
such  unnecessary  averments.  There  was  no  error  in  the 
ruling  of  the  court  in  sustaining  the  motion  to  strike  out 
parts  of  the  complaint. 

The  only  other  alleged  error  complained  of  and  discussed 
is  that  the  court  admitted  in  evidence,  on  behalf  of  the  ap- 
pellees, the  record  of  the  will  and  probate  thereof  over  the 
objection  and  exception  of  the  appellant. 

The  appellees  offered  in  evidence  the  will  and  codicil,  and 
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the  probate  thereof^  and  the  court  admitted  the  same.  Spe- 
cial objection  was  made  to  the  introduction  of  the  record  of 
probate.  It  is  earnestly  contended  that  the  court  erred  in 
admitting  the  same.  It  is  contended  that  the  probata  con- 
tains the  ex  parte  affidavit  of  one  of  the  subscribing  witne^es 
to  the  willy  stating^  among  other  things,  that^  the  testator 
was  of  sound  mind  at  the  time  of  the  execution  of  the  will, 
and  tliat  this  tends  directly  to  disprove  the  averments  of  the 
complaint^  and  the  contention  of  the  appellant,  and  that  it 
is  improper  evidence.  We  are  referred  to  the  case  of  Oarry 
V.  Bratney,  29  Ind.  195,  as  decisive  of  the  question  favora- 
ble to  the  appellant,  but  we  do  not  think  this  case  decisive 
of  the  question.  In  that  case  it  is  said  :  '^  A  cause  assigned 
for  a  new  trial  was  that  the  court  erred  in  allowing  the  will 
to  go  in  evidence  without  the  probate  thereof.  We  do  not 
deem  that  proceeding  erroneous  in  such  a  case.  Had  either 
party  been  claiming  some  right  by  virtue  of  the  will,  the 
question  would  have  been  different.  But  in  this  case  the 
question  was  as  to  the  validity  of  the  will,  and  the  instru- 
ment itself  would  ordinarily  afford  some  evidence  as  to  the 
sanity  of  the  person  who  executed  it.  Doubtless  it  was 
with  that  view  that  it  was  offered.  But  the  probate  thereof 
was  altogether  different,  and,  for  the  purposes  of  this  case,  a 
distinct  thing,  most  likely  to  weigh  upon  the  other  side, 
and  we  think  that  the  contestant  was  not  bound  to  use  it  as 
evidence." 

As  appears  from  the  statement  in  the  opinion,  the  will 
itself,  and  not  the  record  of  the  will  and  probate,  was  offered 
in  evidence^  and  the  appellant  objected,  unless  the  appellee 
would  also  introduce  the  record  of  probaft,  and  it  was  held 
that  the  will  is  competent  evidence,  and  we  think  this  ruling 
correct.  The  will  is,  no  doubt,  competent  evidence  in  such  a 
case.  In  that  case  it  does  not  appear  that  the  record  of  the 
will  was  offered.  In  this  case  the  record  of  the  will  and 
codicil,  and  the  probate  thereof,  were  offered  in  evidence;  it 
constituted  one  complete  record.     The  only  thing  that  made 
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the  record  of  the  will  proper  was  the  probate,  and  the 
probate  was  all  that  showed  the  record  of  the  will  to 
be  the  will  of  Milton  L.  Copeland,  and  it  was  the  pro- 
hate  which  entitled  it  to  record.  The  portion  of  the  record 
containing  a  copy  of  the  will  was  only  entitled  to  go  in  evi- 
dence, by  reason  of  the  affidavit  showing  it  to  have  been 
properly  probated  and  entered  of  record.  And  when  the 
record  of  a  will  is  offered  in  evidence,  the  probate  and  the 
will  can  no  more  be  severed,  and  the  will  admitted  and  the 
probate  rejected,  than  the  record  of  a  deed  or  other  written 
instrument  can  be  severed  from  the  certificate  of  acknowl- 
edgment of  the  officer  attached  thereto  entitling  the  same  to 
record.  It  is  not  contended  but  that  the  record  of  the  will 
was  properly  admissible  in  evidence,  and  that  it  was  proper 
evidence,  we  think,  there  can  be  no  doubt.  Section  2589, 
B.  S.  1881 ;  Tenant  v.  Rumfidd,  11  Ind.  130.  The  record 
being  competent  evidence,  it  was  admissible  as  a  whole. 
Milea  v.  WingaUy  6  Ind.  458 ;  Cline  v.  Oibson^  23  Ind.  11 ; 
Glidewell  v.  Spaugh^  26  Ind.  319 ;  Foot  v.  Glover,  4  Blackf. 
313.  There  was  no  error  in  the  ruling  of  the  court  in  ad- 
mitting the  complete  record  of  the  will,  codicil  and  probate 
thereof. 

If  the  appellant  had  requested  the  court,  at  the  proper 
time,  to  have  instructed  the  jury  as  to  the  effect  to  be  given 
to  the  record  of  probate,  and  that  the  same  could  not  be 
considered  by  the  jury  as  evidence  tending  to  prove  the 
eanity  of  the  testator  at  the  time  of  the  execution  of  the 
will,  and  the  court  had  refused  to  give  such  instructions, 
such  refusal  might  have  been  error,  but  for  aught  that  ap- 
pears in  the  record  such  an  instruction  may  have  been  given 
to  the  jury. 

This  case  is  brought  to  this  court  upon  reserved  questions 
of  law  under  the  provisions  of  section  630,  R.  S.  1881,  and 
it  is  suggested  by  counsel  for  appellees  that  the  questions  are 
not  properly  presented,  but  in  view  of  the  conclusion  we 
have  reached  we  have  not  deemed  it  necessary  to  consider 
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and  decide  the  question  of  practice  as  to  whether  there  haa 
been  a  full  compliance  with  the  provisions  of  said  section  in 
reserving  the  questions.  For  proper  practice  in  reserving 
questions  of  law  under  this  section  see  ShiAgart  v.  Miles^  ante, 
p.  446. 

There  is  no  error  in  the  record. 

Judgment  afl&rmed,  with  costs. 

FUed  Oct.  18, 1890. 


^«- 


123    472  No.  14,389. 

Marcilliat  17.  Mabcilliat  et  al. 

Tbust. — Conveyance  to  One  but  CkmMeraiion  Paid  by  Another, —  When  l^ntd 
BesuUs. — Where  a  conveyance  for  a  valuable  consideration  is  made  to 
one  person,  and  the  consideration  therefor  paid  by  another,  no  use  or 
trust  results  in  favor  of  the  latter,  unless  the  grantee  shall  have  taken 
the  conveyance  in  his  own  name  without  the  consent  of  the  person  with 
whose  money  the  consideration  was  paid,  or  unless  it  shall  be  made  to 
appear  that  by  agreement,  without  any  fraudulent  intent,  the  penon 
to  whom  the  conveyance  was  made,  was  to  hold  the  land  in  trust  for 
the  one  paying  the  purchase-money.    Sections  2974, 2976,  B.  8.  1881. 

Same. — Evidence  Inmfficient  to  EatabUsh, — Where  it  appeared  that  a  son 
a  single  man,  living  with  and  working  for  his  father,  bargained  for 
and  paid  the  purchase-price  of  real  estate  the  title  to  which  was  taken 
in  the  father's  name,  but  it  was  not  certain  that  the  money  paid  was  ool 
earned  in  the  father's  service,  and  the  evidence  was  not  satisfactory  that 
the  father  ever  acknowledged  the  trust,  and  it  did  not  appear  who  took 
possession,  or  that  the  son  asserted  ownership  during  his  father's  lif^ 
time,  a  finding  by  the  court  that  there  was  no  agreement  to  hold  iiift 
land  in  trust  for  the  son's  benefit  will  not  be  disturbed. 

■ 

From  the  Perry  Circuit  Court. 

^      C,  H.  Mason,  for  appellant. 
I      W.  A.  Landj  for  appellees. 

Mitchell,  J. — The  appellant  Emile  Marcilliat  claimed  to 
be   the   equitable  owner  of  forty  acres  of  land  in   Perry 
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county^  the  legal  title  to  which  had  been  taken  in  the  name 
of  his  father,  who  died  in  1879,  leaving  the  appellant  and  a 
brother  and  sister  as  his  only  heirs.  The  appellant,  claim- 
ing to  have  paid  the  entire  purchase-price  of  the  land,  and 
that  the  title  had  been  taken  in  the  name  of  his  father  with- 
out any  fraudulent  intent,  in  pursuance  of  an  agreement  that 
the  latter  was  to  hold  it  in  trust  during  his  lifetime,  brought 
this  suit  to  have  the  trust  declared  and  the  title  quieted  in 
him. 

The  facts,  as  the  evidence  tended  to  show,  were,  that  in 
1871,  the  appellant  being  about  twenty-three  years  old,  was 
living  and  working  on  the  farm  with  his  parents,  helping  to 
support  them.  He  purchased,  or  rather  bargained  for,  the 
real  estate  in  controversy,  agreeing  to  pay  $650  for  it,  and 
paid  $200  in  cash,  and  for  the  deferred  payment  his  father 
executed  his  promissory  note,  due  in  four  years,  and  secured 
it  by  a  mortgage  on  the  land. 

There  was  some  evidence  tending  to  show  that  it  was 
agreed  at  the  time  of  the  purchase  that  the  title  should  be 
taken  in  the  name  of  the  father,  but  that  the  appellant  should 
pay  off  the  purchase-money  note,  and  that  the  land  should 
"  belong  to ''  or  "  go  to  "  him. 

The  evidence  tends  to  show  that  the  appellant  paid  the 
purchase-money  note  and  interest  after  his  father's  death, 
and  that  he  was  not  indebted  to  any  one  at  the  time  the  con- 
veyance was  made. 

After  hearing  the  evidence  the  learned  court  below  refused 
to  declare  the  trust  as  prayed,  and  adjudged  that  the  plain- 
tiff below  take  nothing  by  his  suit.  An  appeal  is  prosecuted, 
and  we  are  now  asked  to  reverse  the  judgment  solely  upon 
the  ground  that  the  finding  and  judgment  of  the  court  are 
not  sustained  by,  and  are  contrary  to,  the  evidence. 

Our  conviction  is  that  the  court  below  might  well  have 
established  the  trust  upon  the  evidence  as  it  appears  in  the 
record,  but  after  carefully  considering  the  facts  as  they  ap- 
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pear,  we  have  concluded/ after  some  hesitation,  that  the  find- 
ing and  judgment  can  not  be  disturbed. 

Under  our  statute  relating  to  trusts  and  powers,  where  a 
conveyance  for  a  valuable  consideration  is  made  to  one  per- 
son, and  the  consideration  therefor  paid  by  another,  no  use 
or  trust  results  in  favor  of  the  latter,  unless  the  alienee  or 
grantee  shall  have  taken  the  conveyance  in  his  own  name 
without  the  consent  of  the  person  with  whose  money  the 
consideration  was  paid,  or  unless  it  shall  be  made  to  appear 
that  by  agreement,  without  any  fraudulent  intent,  the  per- 
son to  whom  the  canveyance  was  made,  was  to  hold  the  land 
in  trust  for  the  one  paying  the  purchase-money.  Sections 
2974,  2976,  R.  8.  1881. 

It  is  indisputably  true  that  the  observation  and  ezperienoe 
of  mankind  have  established  and  vindicated  the  general  rule, 
that  one  who  furnishes  or  supplies  the  purchase-money,  in- 
tends, in  the  absence  of  circumstances  indicating  a  contrary 
purpose,  that  the  property  purchased  shall  be  for  his  own 
benefit,  even  though  the  title  may  be,  by  mutual  agreement, 
as  a  matter  of  convenience,  or  for  some  collateral  purpose, 
taken  in  the  name  of  another.  Edwards  v.  Edwards,  39  Pa. 
St.  369  ;  Perry  Trusts,  section  126';  Story  Eq.  Jur.,  section 
1201. 

Payment  of  the  purchase-money,  the  parties  being  stran- 
gers, raises  a  presumption  that  the  one  to  whom  the  convey- 
ance was  made  took  the  title  in  trust  for  the  benefit  of  the 
person  who  supplied  the  money  with  which  to  pay  the  con- 
sideration. In  such  a  case  an  agreement  to  hold  the  land  in 
trust  arises,  or  may  arise,  by  implication  of  law,  oat  of  the 
fact  that  another  paid  the  whole,  and  the  grantee  paid  no 
part  of  the  purchase-price,  but  under  the  statute  already  ad- 
verted to,  it  is  essential,  where  it  clearly  appears  that  the 
conveyance  was  taken  in  the  name  of  a  third  person  by  the 
direction  of,  or  with  the  consent  of,  the  person  who  paid  the 
purchase-price,  that  it  should  also  appear  that  there  was  an 
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agreement,  made, without  any  fraudulent  intent,  to  hold  the 
title  in  trust  for  the  benefit  of  the  person  so  paying. 

When  the  whole  transaction,  including  the  agreement, 
amounts  to  substantially  nothing  more  than  the  creation  and 
verbal  acknowledgment  of  what  in  equity  constitutes  a  re- 
sulting trust,  or  a  trust  created  by  implication  of  law,  it  is 
not  within  the  statute  of  frauds,  and  the  agreement  may  be 
proved  by  oral  evidence.  Especially  is  this  so  when  to  ex- 
clude the  evidence  and  permit  the  grantee  to  appropriate  the 
estate  would  result  in  the  perpetration  of  a  fraud.  JfcDon- 
ald  V.  McDonald,  24  Ind.  68  ;  Cox  v.  Arrismann,  76  Ind.  210. 
In  such  a  case  the  trust  results  from  the  payment  of  the 
purchase-money,  or  by  implication  or  construction  of  law 
upon  the  whole  transaction,  rather  than  from  the  parol  agree- 
ment, which  is  to  be  regarded  as  in  the  nature  of  an  ac- 
knowledgment of  the  trust.  Fitzipairich  v.  Papa^  89  Ind. 
17  (20);  Boyer  v.  Libeyy  88  Ind.  235,  and  cases  cited; 
Goldsberry  v.  Oeniryy  92  Ind.  193. 

While  it  appears  from  the  testimony  of  the  appellant,  and 
of  the  person  who  made  the  conveyance,  that  the  former  paid 
the  purchase-money  for  the  land  in  controversy,  it  also  ap- 
pears that  he  was  living  with  his  father,  and  working  on  his 
farm  at  the  time,  being  then  a  single  man,  and  it  is  not  al- 
together certain  but  that  the  money  paid  may  have  been  re- 
garded as  having  been  earned  while  in  his  father's  service, 
and  the  evidence  that  the  father  ever  acknowledged  the  trust, 
or  agreed  to  hold  the  land  for  the  appellant's  benefit,  may 
not  have  been  satisfactory.  It  does  not  appear  who  took 
possession  of  the  land,  or  whether  any  improvements  were 
made,  nor  is  there  a  word  to  indicate  that  the  appellant  ever 
claimed  or  asserted  any  ownership  of  the  land  during  the 
lifetime  of  his  father.  Besides,  this  action  was  not  com- 
menced until  the  lapse  of  nearly  ten  years  after  his  father's 
death. 

Taking  all  the  circumstances,  the  court  may  have  been 
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justified  iD  the  conclusion  that  there  was  no  agreement  to 
hold  the  land  in  trust  for  the  appellant's  benefit. 

The  judgment  is  affirmed^  with  costs. 

Filed  Oct  18, 1890. 
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BAHiBOAD. — StreeL —  Wrongftd  Construction  of  Trade  Vjpcn, — AhuJUmg  Owner. 

—  When  Ejectment  or  Ir^unetion  may  be  Maintained, — EetoppeL — ^An  aboi- 

ting  owner  may  maintain  an  action  against  a  railroad  company,  which 

wrongfully  builds  its  track  upon  the  street,  and  where  there  is  no  waiver 

or  estoppel  he  may  maintain  ejectment  or  injunction. 

SjLMB. — Aequiescenee. — Action  for  Damages. —  When  Must  be  Brought — iitB»> 
itation  of  Anion.*— But  where  such  owner  stands  by,  without  objecting, 
until  the  rights  of  the  public  and  third  parties  have  intervened,  he 
may  maintain  deither  ejectmeni  nor  injunction,  but  may  resort  to  an 
action  for  damages.  The  action  for  damages  for  the  injury  to  the  prop- 
erty by  the  wrongful  occupancy  must  be  brought  within  six  years  from 
the  completion  of  the  grade,  or  it  will  be  barred  by  the  statute  of  lim- 
itations which  limits  to  six  years  actions  for  injuries  to  real  property. 

From  the  Montgomery  Circuit  Court. 

.  L.  J.  Ooppage,  for  appellant. 
JJ.  Orawford  and  T.  F.  Davidson,  for  appellee. 

Elliott,  J. — The  material  questions  in  this  case  arise 
upon  the  ruling  of  the  trial  court  awarding  the  appellee 
judgment  upon  the  special  verdict.  The  facts  contained 
in  the  verdict  are  these :  On  the  2d  of  April,  1872,  the 
board  of  trustees  of  the  town  of  Ladoga  adopted  a  resolu- 
tion licensing  the  Anderson,  Lebanon  and  St.  Louis  Rail- 
road Company  to  construct  a  railroad  track  along  a  street  in 
the  town,  upon  which  street  the  appellant  was  an  abutting 
owner.  In  the  year  1873,  the  company  named  constructed 
a  grade  along  the  street,  and  for  that  purpose  dug  excava* 
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tioQS  and  built  embankments.  The  grade  was  visible  and 
was  part  of  a  continuous  line.  In  November,  1875,  the 
company  named  conveyed  all  its  property  and  franchises  by 
mortgage,  and  this  mortgage  was  duly  foreclosed  by  a  de* 
cree  of  the  circuit  court  of  the  United  States  for  the  District 
of  Indiana.  On  this  decree  a  sale  was  made  to  the  appellee 
and  a  deed  duly  executed  to  it  in  July,  1885.  The  grade 
remained  without  substantial  change  until  September,  1887, 
and  the  appellee  constructed  its  track  upon  the  grade  during 
that  month. 

The  appellant  as  the  owner  of  the  fee  had  a  right  of  action 
against  the  appellee.  It  is  now  well  settled  bj  our  own  de- 
cisions that  the  owner  of  the  fee  of  a  street  may  maintain  an 
action  against  a  railroad  company  which  wrongfully  builds 
its  track  upon  the  street,  and  the  great  weight  of  modern 
authorities  sustains  this  doctrine.  Gox  v.  Louisville,  do.,  JR. 
R.  Oo.y  48  Ind.  178 ;  Terre  Haute,  etc.,  R.  R.  Go.  v.  8coU, 
74  Ind.  29;  Burkam  v.  Ohio,  etc.,  R.  W.  Co.,  122  Ind. 
344.  Vide  authorities  cited,  n.  1,  p.  628,  Elliott  Roads  and 
Streets.  Where  there  is  no  element  of  waiver  or  estoppel, 
the  owner  of  the  fee  may  maintain  ejectment,  or  he  may 
have  equitable  relief  by  injunction  in  the  proper  case.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Rodel,  89  Ind.  128;  Indiana^  etc., 
R.  W.  Co.  V.  Allen,  113  Ind.  581  {vide  authorities  cited  p. 
582);  Midland  R.  W.  Go.  v.  Smith,  113  Ind.  233.  But 
where  he  stands  by  without  objecting  until  the  rights  of  the 
public  and  of  third  parties  have  intervened,  it  is  held,  upon 
the  ground  of  public  policy,  that  he  can  not  recover  the 
possession  of  the  land  nor  maintain  injunction.  -Midland 
R.  W.  Go.  V.  Smith,  supra;  Indiana,  etc.,  R.  W.  Co.  v.  Allen, 
9upra;  Louisville,  etc.,  R.  W.  Go.  v.  Beck,  119  Ind.  124; 
Midland  R.  W.  Go.  v.  Smith,  post,  p.  509;  Strickler  v. 
Midland  R.  W.  Co.,  ante,  p.  412.  In  this  case  the  grade 
constructed  in  1873  was  notice  to  the  appellant  that  the  ap- 
pellee's predecessor  claimed  the  right  to  construct  a  railroad 
track  upon  the  street,  as  the  licensee  of  the  municipal  cor- 
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poratioD^  for  the  character  of  the  work  was  such  as  to  impart 
notice.  Paul  v.  (Jonneravillef  etc.,  £.  It.  Co.,  51  Ind.  527 ; 
JefferaonvUlej  eto.,  R.  B.  Co.  v.  Oyler^  60  lad.  383 ;  Indiama, 
etc.,  R.  W.  Co.  V.  MeBroom,  114  Ind.  198.  The  appellant, 
therefore,  had  notice  as  early  as  1873  that  a  railroad  com- 
pany intended  to  construct  a  track  upon  the  street,  and 
knew  that  it  had  prepared  the  grade  for  that  purpose,  and 
it  is  too  late  for  him  to  maintain  ejectment  or  secure  an  in- 
junction. His  silence  and  inactivity  did  more  than  impair 
his  remedy,  it  destroyed  his  right  of  action  for  possession 
as  well  as  for  injunction. 

It  does  not  follow  that  because  the  appellant  can  not  sue 
for  an  injunction,  or  maintain  an  action  of  ejectment,  he 
is  remediless ;  on  the  contrary,  as  is  clearly  indicated  in  sev- 
eral cases,  and  directly  decided  in  one  case  at  least,  he  may 
maintain  an  action  for  damages.  Indiana,  etc.,  R.  W.  Co.  v. 
Allen,  113  Ind.  308 ;  Indiana,  etc.,  R.  W.  Go.  v.  Allen,  113  Ind. 
581 ;  Strickler  v.  Midland  R.  W.  Co.,  supra.  In  Indiana,  etc., 
R.  W.  Co.  V.  Allen,  supra,  it  was  said  :  "  We  do  not  controvert 
the  doctrine  that  acquiescence  will  not  preclude  a  recovery 
of  damages;  that  we  affirm  to  be  the  true  doctrine.  Unless 
prolonged  until  the  statute  of  limitations  has  run,  an  action 
for  damages  will  lie  ;  after  that  period,  however,  it  is  con- 
clusively presumed  that  the  damages  have  been  paid."  {Vidt 
p.  584).  This  doctrine  is  sustained  by  the  cases  of  Rusck 
V.  Milwaukee,  etc.,  R.  W.  Co.,  54  Wis.  136  ;  Evans  v.  Mis- 
souri, etc.,  R.  W.  Co.,  64  Mo.  453.  If  the  appellant  had  brought 
this  action  before  the  statute  of  limitations  had  run,  we 
have  no  doubt  that  he  would  be  entitled  to  recover  dam- 
ages for  the  injury  to  his  property. 

It  is  evident,  from  what  has  been  said,  that  the  only  right 
of  action  which  the  appellant  is  in  a  situation  to  assert,  is 
one  for  injury  to  property.  He  can  not  recover  the  property 
itself,  nor  can  he  have  an  action  on  a  contract,  for  there  is 
no  contract ;  so  that  if  he  has  any  right  of  action  at  all,  it 
must  be  for  the  injury  to  him  as  the  owner  of  the  fee.    This 
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injury  consists  in  making  a  wrongful  use  of  the  land^  and 
his  right  of  action  is  for  the  damages  resulting  from  that 
wrong.  It  was,  therefore,  correctly  held  in  Strickler  v.  Mid" 
land  i2.  W.  Co.,  supra,  that  the  six  years'  statute  is  the  one 
which  rules  the  case. 

It  can  not  be  successfully  contended  that  each  day's  con- 
tinuance of  the  wrong  gave  a  fresh  cause  of  action,  for  the 
occupancy  of  the  street  was  for  a  permanent  purpose,  and  pf 
this  purpose  the  acts  done  under  the  license  from  the  town 
gave  full  notice.  Where  there  is  an  occupancy  of  a  street  for 
a  permanent  purpose,  as  for  the  purpose  of  building  and 
operating  a  railroad,  the  abutting  owner  can  not  maintain  an 
action  for  each  day's  occupancy.  The  case  is  entirely  dif- 
ferent from  one  wherein  the  wrong  is  a  mere  fugitive  or 
temporary  trespass,  or  a  mere  entry,  without  color  of  right, 
for  the  work  undertaken  was  in  its  nature  permanent,  and 
there  was  color  of  right  under  the  license  granted  by  the 
municipality.  If  a  railroad  company  could  be  sued  for  each 
day's  occupancy  the  burden  imposed  upon  it  would  be  a 
grievous  one,  which  no  principle  of  justice  would  justify. 
If  the  property-owner,  by  one  action,  can  recover  all  the 
damages  he  suffers,  he  secures  all  that  justice  can  award,  and 
the  railroad  company  is  compelled  to  pay  all  that  equity  de- 
mands. The  doctrine  that  successive  actions  can  not  be 
maintained  in  such  cases  as  this,  and  that  the  property -owner 
must  recover  once  for  all,  has  been  again  and  again  asserted 
by  this  court.  White  v.  Chicago,  etc.,  R.  R.  Go.,  122  Ind. 
317  ;  Oity  of  Lafayette  v.  Nagle,  113  Ind.  425 ;  Indiana,  etc., 

.  R.  W.  Go.  V.  Allen,  113  Ind.  308 ;    Gty  of  Terre  HauU  v. 

!  Hudnut,  112  Ind.  542  ;  City  of  North  Vernon  v.  Voegler,  103 
Ind.  314 ;  Burrow  v.  Terre  Haute,  etc.^  R.  R.  Go.,  107  Ind. 

;  432  ;    Montmorency  G.  R.  Go.  v.  Stockton,  43  Ind.  328 ;   ia- 

?  fayette,  etc..  Go.  v.  New  Albany,  etc.,  R.M*  Go.,  13  Ind.  90 
(74  Am.  Dec.  246).  The  decisions  of  other  courts  assert 
the  same  doctrine.  Fiiie  authorities  cited  in  note  1,  p.  199, 
Elliott  Roads  and  Streets. 
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The  rule  that  a  property-owner  must  recover  once  for  all 
does  not  preclude  him  from  recovering  damages  for  injuries 
resulting  to  his  property  from  negligence  in  operating  the 
railroad,  for  the  abutter's  right  of  action  for  damages  caused 
by  culpable  negligence  in  operating  a  railroad  rests  upon  an 
entirely  different  ground  from  that  upon  which  rests  the  right 
of  action  for  injury  to  his  property  by  the  wrongful  entiy. 
White  V.  Chicago,  etc,,  R.  R,  Go.,  supra.  A  railroad  com- 
pany, which  obtains  the  privilege  of  using  a  street,  and  pays 
damages  to  the  abutting  owner,  secures  a  right  to  use  the 
street  in  a  reasouable  and  necessary  manner,  but  it  does  not 
secure  a  right  to  use  it  in  a  culpably  negligent  manner,  to 
the  injury  of  abutting  property.  But  there  is  here  no  ques- 
tion as  to  the  mode  iu  which  the  appellee  operated  its  railroad, 
for  the  single  question  is  as  to  the  right  of  the  appellant  to 
recover  for  the  injury  done  to  his  property  by  the  wrongful 
occupancy  of  the  street  upon  which  it  abuts,  so  that  the  case 
comes  within  the  rule  that  the  abutting  owner  must  recover 
once  for  all,  and  falls  within  the  statute  limiting  the  time 
within  which  actions  for  injuries  to  property  shall  be  brought 

In  holding,  as  we  did  in  StricMer  v.  Midland  R.  W.  Co., 
supra,  and  as  we  do  here,  that  the  appellant's  right  of  action 
is  barred  by  the  six  years'  statute,  we  are  supported  by  ad- 
judged cases,  which  assert  that  where  no  claim  is  made 
within  the  period  of  limitation  it  is  conclusively  presumed 
to  have  been  paid.  Midland  R.  W,  Co,  v.  Smith,  supra; 
Blair  v.  Kiger,  111  Ind.  193;  Brookmlle,  etc.,  Co.  v.  Butter, 
91  Ind.  134.  Vide  authorities  cited  note  4,  p.  206,  Elliott 
Roads  and  Streets.  If  it  be  just  to  presume  payment  of 
compensation  in  one  case  so  it  must  be  in  all  cases  of  like 
character.  The  presumption  must  be  made  or  else  the  long 
settled  rule  that  statutes  of  limitations  are  statutes  of  re- 
pose must  be  disregarded. 

The  decision  of  the  trial  court  must  be  sustained,  upon  the 
ground  that  the  facts  stated  in  the  special  verdict  show  that 
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the  appellant's  right  of  action  is  barred  by  the  statute  of 
limitations. 

Judgment  affirmed. 

Filed  Oct  18, 1890. 


No.  14,331. 
HULMAN  t;.  BeNIOHOF  ET  AL. 

Keplevih. — Judgment  in, — Ditmisaal  by  Plaintiff. — Return  qf  Property  toD^ 
fendant. — The  act  of  1877,  conferring  upon  the  court  the  power,  after 
the  dismissal  hj  the  plaintiff  of  an  action  of  replevin,  to  adjudge  a  re- 
turn of  the  property  to  the  defendant,  was  not  carried  forward  into  the 
revision  of  1881 ;  and  under  section  333,  B.  S.  1881,  the  court,  after  a 
dismissal  by  the  plaintiff  in  an  action  of  replevin,  has  no  power  to  ad- 
judge a  return  of  the  property,  or  the  right  to  the  possession  thereof. 

Same. — Pteading, — In  an  action  on  the  replevin  bond,  an  answer  which 
sets  up  such  dismissal,  and  alleges  that  the  plaintiff  in  the  replevin  suit 
is  the  owner  of  the  property,  is  sufficient  to  a  complaint  which  seeks  a 
recovery  for  the  value  of  the  property,  but  which  does  not  allege  actual 
damages  because  of  the  failure  to  prosecute  the  action  with  effect. 

Same. — Diemiaaal. — Practice. — The  action  was,  in  legal  effect,  dismissed 
when  counsel  for  the  plaintiff  withdrew  their  appearance,  and  a  default 
was  taken  against  him. 

From  the  Vigo  Circuit  Court. 

N.  G.  Buff,  L.  D.  Leveque  and  T.  W.  Harper y  for  appel- 
lant. 

W.  E.  Hendricky  O.  W,  Faris  and  8,  R.  Hamill,  for  ap- 
pellees. 

Berkshire^  C.  J. — The  facts^  as  disclosed  by  the  com- 
plaint in  this  case^  are  as  follows : 

On  the  18th  day  of  June,  1879,  the  appellees  recovered  a 
judgment  in  the  Vigo  Circuit  Court  against  one  Peter  Schn- 
maker  for  the  sum  of  (632.27,  and  costs ;  on  the  13th  day 
Vol.  125.— 31 
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of  August^  1880,  they  caused  ezecations  to  issae  on  said 
jadgment  to  the  sheriff  of  Vigo  county  ;  that  by  virtue  of 
said  writ  said  officer  levied  on  certain  goods  and  chattels  as 
the  property  of  the  said  judgment  debtor^  of  the  value  of 
(1,600,  and  reduced  the  same  to  his  possession ;  that,  on  the 

—  day  of ,  1880,  the  wife  of  the  said  judgment  debtor, 

Charlotte  Schumaker,  claiming  to  be  the  owner  of  said  prop- 
erty,  instituted  an  action  to  recover  possession  thereof  in 
the  said  circuit  court ;  a  writ  of  replevin  was  duly  issued  to 
the  coroner  of  said  county,  and  in  obedience  to  the  commaDd 
thereof  he  took  possession  of  the  said  property  and  deliv- 
ered it  to  the  said  Charlotte,  she,  together  with  the  appellant, 
executing  the  bond  in  suit. 

Afterwards  the  appellees  were  made  parties  defendant  to 
said  action,  and  thereafter  the  said  cause  was  tried  in  the 
said  court  and  judgment  rendered  for  the  defendants,  that 
the  said  property  be  returned  to  the  said  sheriff,  and  that  the 
value  of  the  property  was  (1,600;  that  the  judgment  against 
the  said  Peter  Schumaker,  as  also  the  one  against  the  said 
Charlotte,  are  in  full  force  and  unsatisfied ;  that  the  appel- 
lant and  the  said  Charlotte  have  broken  their  said  obliga- 
tion, in  this,  that  they  have  failed  to  return  the  said  property 
as  in  said  action  adjudged. 

The  appellant  filed  his  separate  answer,  in  which  he  ad- 
mitted the  institution  of  the  action,  the  execution  of  the 
bond,  the  issuing  of  the  writ  of  replevin,  the  delivery  of  the 
property  to  the  said  Charlotte  by  the  coroner,  that  the  ap- 
pellees became  parties  defendant  to  said  action,  and  the  fil- 
ing of  an  answer  by  the  defendants. 

It  is  then  alleged  that  on  the  13th  day  of  December,  1883, 
the  attorneys  of  the  said  Charlotte  withdrew  their  appear- 
ance in  said  action,  and  that  the  final  proceedings  in  said 
cause  were  as  follows  (quoting  from  the  record)  : 

'^  Come  now  the  attorneys  for  the  plaintiff  and  withdraw 
their  appearance,  and  on  motion  of  Hendrick  and  Mack,  at- 
torneys for  defendants,  the  plaintiff  is  three  times  solemnly 
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called  and  comes  not,  but  makes  default,  and  the  court,  after 
hearing  the  evidence,  and  being  advised,  finds  that  the  said 
property  is  of  the  value  of  sixteen  hundred  dollars,  and  that 
the  defendants  have  a  return  of  the  said  property  (describ- 
ing it).  It  is  therefore  ordered,  adjudged  and  decreed  that 
the  value  of  said  property  is  sixteen  hundred  dollars,  and 
that  the  plaintifi^  return  the  same  to  the  defendants  without 
delay,  to  be  dealt  with  according  to  law/' 

The  answer  then  goes  on  to  allege  that  no  evidence  was 
heard  as  to  the  ownership  of  the  property  replevied,  and  that 
the  title  and  ownership  of  the  said  goods  replevied  were  not 
determined  in  the  said  action  of  replevin ;  that  the  fact  is 
that  the  goods  levied  upon  and  involved  in  the  said  action 
instituted  by  the  said  Charlotte  were  her  private  personal 
property,  purchased  with  her  own  means,  and  were  at  no 
time  the  property  of  the  said  Peter  Schumaker. 

Then  follows  an  admission  that  the  property  was  of  the 
value  stated  in  the  complaint. 

This  paragraph  of  answer  was  challenged  by  a  demurrer, 
and  the  court  having  sustained  said  demurrer  the  appellant 
reserved  an  exception,  and  refusing  to  answer  further  the 
court  afterwards  rendered  judgment  against  him,  as  prayed 
in  the  complaint. 

The  answer  was  pleaded  as  a  partial  answer,  but  in  bar 
of  all  but  nominal  damages. 

The  only  error  assigned  relates  to  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  the  said  paragraph  of  answer. 

The  statute  now  in  force  as  to  the  judgment  which  shall 
be  rendered  in  an  action  of  replevin  is  a  literal  copy  as  found 
in  the  revision  of  1852.  B.  S.  1881,  section  572;  2  R.  S. 
1876,  p.  187,  section  374. 

The  form  of  the  bond,  and  its  conditions,  to  be  given  by 
the  plaintiff  in  the  action,  are'the  same  now  as  in  the  revis- 
ion of  1852.  R.  S.  1881,  section  1270;  2  R.  S.  1876,  p.  91, 
section*  132. 

The  statute  now  relating  to  the  dismissal  of  actions,  with- 
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(Hit  prejadioe^is  almost  a  literal  copy  from  the  revision  of  1852. 
R.  S.  1881,  section  333 ;  2  R.  S.  1876,  p.  184,  section  363. 

In  the  revision  of  1881  it  is  provided  that  when  there  has 
been  a  trial  by  jury,  and  a  general  verdict  rendered,  the 
judgment  must  be  in  conformity  to  the  verdict.  Section  564, 
R.  S.  1881.  The  next  section  provides  what  the  judgment 
shall  be  in  case  of  a  special  finding,  or  verdict. 

These  sections  are  exact  copies  of  sections  370  and  371  of 
the  revision  of  1852  (2  R.  S.  1876,  p.  186). 

In  the  case  of  WUeman  v.  Lynn^  39  Ind.  250,  this  court, 
in  quite  an  exhaustive  opinion,  canvassed  the  different  sec- 
tions  cited,  as  found  in  the  code  of  1862,  and  came  to  the 
conclusion  that  after  a  dismissal  by  the  plaintiff  of  an  action 
of  replevin  the  court  had  no  power  to  adjudge  a  return  of 
the  property  to  the  defendant. 

The  coDclusion  reached  in  that  case  was  adhered  to  until 
1877,  when  the  Legislature  conferred  this  power.  Acts  of 
1877,  p.  101.  The  act  of  1877  was  not  carried  forward  into 
the  revision  of  1881,  and  there  is  no  substantial  difference 
between  the  present  statute  and  the  same  as  found  in  the  re- 
vision of  1852,  except  the  provision  in  the  present  statute 
giving  to  the  defendant  the  privilege  of  giving  bond  and  re- 
taining possession  of  the  property  until  the  end  of  the  liti- 
gation. 

The  rule  of  practice,  as  prescribed  by  the  act  of  1877,  was 
not  altogether  satisfactory.  Under  the  construction  placed 
by  this  court  upon  that  act,  if  a  party  plaintiff  was  in  court 
with  a  meritorious  action,  and  the  facts  were  not  such  as  to 
entitle  him  to  a  continuance,  he  had  but  one  of  two  alterna- 
tives :  to  dismiss  his  action,  or  to  go  to  trial ;  and,  in  either 
event,  the  result  was  disastrous;  the  judgment  being  con- 
clusive as  an  adjudication  of  the  matters  involved  in  the  is- 
sues. 

It  is  more  than  probable  that  the  provision  giving  to  the 
defendants  the  right  to  give  bond  was  intended  to  remedy 
the  mischief  at  which  the  act  of  1877  was  aimed.     So  far  as 
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material  to  the  qaestions  now  under  consideration,  the 
visions  of  1881  and  1852  are  the  same,  and  we  can  not  hold 
that,  aflter  a  dismissal  in  an  action  of  replevin,  the  coart 
may  render  judgment  for  the  return  of  the  property.  To  so 
hold  would  be  to  overrule  Wiseman  v.  Lynrif  supra,  and,  in 
effect,  to  hold  that  the  act  of  1877  made  no  change  in  the 
rule  of  practice. 

It  follows,  therefore,  that  if  the  court  had  no  power  to  ad* 
judge  a  return  of  the  property,  nor  the  right  to  the  posses- 
sion, the  rights  of  the  parties  to  the  property  were  still  an 
open  question.  This  being  true,  the  allegations  in  the  an- 
swer meet  fully  the  complaint  so  far  as  it  asks  a  recovery 
for  the  value  of  the  property,  and  as  no  actual  damages  are 
alleged  because  of  the  failure  to  prosecute  the  action  with 
effect,  the  most  that  can  be  recovered  because  of  that  breach 
is  nominal  damages ;  therefore,  the  answer  was  sufficient  as 
to  this  breach  of  the  complaint,  and  as  a  whole  a  good  an- 
swer. Wallaee  v.  Clarkf  7  Blackf.  298;  Hiomas  v.  irtom, 
90  Ind.  657 ;  Foster  v.  Bringham,  99  Ind.  606 ;  Miller  v. 
Oieneyy  88  Ind.  466. 

In  all  the  cases  that  have  come  before  this  court  to  which 
our  attention  has  been  called,  in  which  it  has  been  held 
that  after  dismissal  of  the  action  there  may  be  an  inquiry 
by  the  court  and  a  judgment  for  the  return  of  the  property, 
they  have  rested  on  a  statute  expressly  authorizing  such  a 
procedure.  Woods  v.  Kessler,  93  Ind.  366 ;  Williams  v. 
Kessler,  82  Ind.  183;  Mikesill  v.  Chancy,  6  Ind.  62.  Smith 
V.  Mosby,  98  Ind.  446,  was  an  action  upon  a  replevin  bond, 
wherein  it  was  held  that  the  defendants  would  not  be  per- 
mitted to  show  that  they  were  the  owners,  or  had  a  lien 
upon  the  property,  in  mitigation  of  damages,  after  there  had 
been  a  trial,  and  an  adjudication  in  the  replevin  suit  settling 
the  right  to  the  possession  of  the  property  in  favor  of  the 
defendant,  and  a  judgment  for  the  return  of  the  property, 
but  at  the  same  time  the  court  recognized  the  rule  as  being 
the  other  way  in  cases  dismissed  without  adjudication.     See 


486  SUPREME  COURT  OF  IKDIANA, 

Hulman  v.  Benighof  el  aL 

bottom  of  page  448.  To  the  same  effect  is  Smith  v.  Lisher, 
23  Ind.  500.  See  Miller  v.  Cheney,  supra;  Ringgenberg  v. 
Hartman,  124  Ind.  186;  MoFadden  v.  Ross,  108  Ind.  512. 

The  cases  to  which  appellee  calls  our  attention  are  cases 
where  the  questions  sought  to  be  raised  had  been  tried  and 
adjudicated  in  the  replevin  action,  and,  hence,  are  not  in 
point.  But  it  may  be  said  that  the  action  had  not  been  dis- 
missed by  the  plaintiff  at  the  time  the  court  below  rendered 
judgment  for  a  return  of  the  property.  It  can  not  make 
any  difference  whether  the  action  is  dismissed  by  the  plain- 
tiff or  by  the  court  for  want  of  prosecution,  the  legal  effect 
is  the  same. 

After  the  counsel  for  the  plaintiff  had  withdrawn  their 
appearance,  the  defendants  had  the  plaintiff  called  and  de- 
faulted. This,  we  think,  was  in  legal  effect  a  dismissal  of 
the  action  by  the  court  for  want  of  prosecution.  Section 
333,  B.  S.  1881,  already  cited,  and  especially  the  second 
clause  in  the  section.  A  dismissal  takes  the  case  entirely 
out  of  court.  Wiseman  v.  Lynn,  supra;  Breese  v.  Allen,  12 
Ind.  426. 

Had  the  defendant  asked  for  a  trial  upon  the  issues  after 
plaintiff's  counsel  withdrew  their  appearance,  instead  of 
having  her  called  and  defaulted,  the  question  before  us 
would  have  been  very  different. 

The  circuit  court  erred  in  sustaining  the  demurrer  to  the 
answer. 

Judgment  reversed,  with  costs. 

FiUd  Oct  18|  1890. 
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No.  14,518.  mTIw 

m  »Q 
McGbeoob  v.  Hubbs  et  al. 

PLSADnra. — ComplainL — Questumihg  of  hy  AangnmevU  of  Error, — ^An  assign^ 
ment  of  error  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  is  not  available  for  the  reversal  of  the  judgment, 
unless  some  fact  essential  to  the  existence  of  the  cause  has  been  whollj 
omitted  from  the  complaint. 

fiAMB. — OompkdiU  Before  Jttstioe  of  Peaoe. — Sufficiency  <^  aa  Affaintl  Assign' 
ment  €f  Error. — ^A  complaint  before  a  justice  of  the  peace  for  goods  sold 
and  delivered  to  the  defendants,  described  in  the  title  as  "  late  part- 
ners," etc.,  and  in  the  bill  of  particulars  charged  jointly  with  the  goods, 
is  sufficient  as  against  an  assignment  of  error  that  it  is  not  alleged  in 
the  bodj  of  the  complaint  that  the  defendants  were  partners  when  the 
goods  were  sold. 

From  the  Perry  Circait  Court. 

W.  A.  Land,  for  appellant. 
W.  Henningy  for  appellees. 

Coffey,  J. — ^This  action  originated  before  a  jnstice  of 

the  peace.    The  complaint  filed  with  the  justice  was  entitled 

as  follows : 

'^  Amaziah  P.  Hubbs, 
Charles  Hubbs, 

Nicholas  Burst,  John  A.  Mc- 
Gregor, late  partners,  under 
the  name  of  McGregor  & 
Burst." 

This  title  is  followed  by  a  complaint  in  the  usual  form  of 

a  common  count  for  goods  sold  and  delivered,  with  which  is 

filed  the  following  bill  of  particulars : 

''John  A.  McGregor  &  Nicholas  Burst,        -        -        Dr: 

To  A.  P.  Hubbs  &  Charles  Hubbs,  from  Nov. 

10,  1884,  to  March  7,  1885,  for  hay  and  corn, 

the  sum  of $84  54." 

The  sufficiency  of  the  complaint  is  called  in  question  for 

the  first  time  in  this  court  by  an  assignment  of  error. 


J 


Before  Wm.  Heck,  J.  P. 
in  and  for  Troy  town* 
ship,  Perry  county. 
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It  is  settled  law  in  this  State  that  an  assignment  of  error 
that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tate  a  cause  of  action^  is  not  available  for  the  reversal  of  the 
judgment,  unless  some  fact  essential  to  the  existence  of  the 
cause  has  been  wholly  omitted  from  the  complaint.  Laverbg 
V.  Staie^  cr;  rcl^  109  Ind.  217. 

The  objection  urged  against  this  complaint  is  that  there 
is  no  allegation  found  in  the  body  of  the  complaint  to  the 
effect  that  the  appellant  McGregor  and  Nicholas  Burst  were 
partners  at  the  date  of  the  sale  and  delivery  of  the  goods,  for 
the  value  of  which  this  suit  is  prosecuted. 

This  objection  can  not  prevail.  Had  there  been  no  other 
complaint  filed  thau  the  bill  of  particulars  above  set  oat,  it 
would  have  been  sufficient  before  a  justice  of  the  peace. 

The  only  remaining  question  presented  for  our  consider^ 
ation  relates  to  the  sufficiency  of  the  evidence  to  support  the 
finding  and  judgment  of  the  circuit  court. 

The  evidence  on  behalf  of  the  appellees  tends  to  prove 
that  the  appellant  and  Nicholas  Burst  were  partners  in  the 
business  of  handling  staves  in  Perry  county,  and  that  in  sach 
business  they  owned  and  used  some  teams ;  that  appellees 
sold  them  the  feed,  charged  in  the  complaint,  to  be  used  in 
feeding  such  teams.  The  evidence  on  the  part  of  the  appel* 
lant  tended  to  show  that  the  firm  of  McGregor  &  Burst  was 
dissolved  before  the  sale  and  delivery  of  the  goods  in  con* 
troversy,  but  upon  this  question  the  evidence  is  conflicting. 

We  can  not  undertake  to  weigh  the  evidence  heard  by  the 
circuit  court  with  a  view  of  disturbing  its  finding. 

There  was  evidence  tending  to  support  the  concIosioB 
reached  by  the  circuit  court. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Oct  18, 1890. 
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No.  14^1. 

Thagkeb  V.  Thacker  et  ai«. 

Mabbisd  Woman. — Prtmiuory  Nole.^Suretiy»kip.-^Affreeme!U  by  W^e  to 
Occupy  lUkUion  qfPnneipoL — A  married  woman  is  not  bound  hj  a  note 
executed  by  herself  and  husband  jointly  for  the  purchase-money  of 
real  estate  purchased  by  and  conveyed  to  the  husband,  she  having 
neither  received  nor  contracted  for  any  part  of  the  consideration, 
even  though  it  was  agreed  that  she  should  be  bound  as  principal. 

6A3iat.^Judgment  by  Default. — Eeli^/rom, — But  where  such  married  woman 
has  suffered  judgment  by  default  she  will  not  be  relieved  therefrom  on 
the  ground  that  she  had  a  meritorious  defence,  namely  that  she  did  not 
sign  the  note,  where  the  evidence  tends  to  show  that  she  did  sign  the  note, 
and  that  her  failure  to  defend  was  due  to  the  belief  that  she  was  bound 
by  it  until  after  the  judgment  was  rendered  and  her  property  was  sold. 

JuBOUENT. — Default. — Legal  Rights. — Failure  qf  Defendant  to  Inform  IHm- 
hHJ  cf. — One  who  fails  to  inform  himself  of  his  legal  rights  can  not  have 
a  judgment  taken  against  him  by  default  set  aside  on  account  of  sur- 
prise, mistake  or  excusable  neglect,  where  there  is  good  reason  to  be- 
lieve that  his  neglect  to  appear  was  because  he  supposed  he  had  no 
available  defence. 

From  the  Morgan  Circnit  Court* 

O.  A.  Adams,  J.  8.  Ncwby  and  M.  H,  Parks,  for  appellant. 
W.  R.  Harrisan  and  W.  S.  Shirley,  for  appellees. 

Mitchell^  J. — Gatharine  Thacker  made  an  application 
to  be  relieved  from  a  judgment  which  she  alleged  had  been 
taken  against  her  by  default  through  her  mistake,  inadvert- 
ence, surprise  and  excusable  neglect,  and  against  which  she 
averred  she  had  and  has  a  meritorious  defence. 

The  evidence  tends  to  show  that  in  March,  1885,  Mrs. 
Thacker,  a  married  woman,  wife  of  Jacob  Thacker,  executed 
a  promissory  note  as  joint  maker  with  her  husband  and  John 
T.  Thacker,  the  consideration  of  which  was  certain  real  es- 
tate purchased  by  and  conveyed  to  her  husband.  The  evi- 
dence also  tends  to  show  that  in  order  to  procure  John  T. 
Thacker  to  sign  the  note  it  was  agreed  and  understood  that 
the  appellant,  Mrs.  Thacker,  would  be  bound  as  principal. 
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After  the  note  fell  dae  a  personal  judgment  was  taken  by 
defaalt  against  all  the  makers,  and  later  on  Mrs.  Thacker's 
separate  real  estate  was  sold  on  execution  to  satisfy  the  judg- 
ment, the  appellee  John  T.  Thacker  becoming  the  purchaser, 
and  in  due  time  receiving  a  deed  from  the  sheriff. 

The  claim  of  the  appellant  is  (1)  that  she  never  signed  the 
note,  and  (2)  that  if  she  did  she  received  no  part  of  the  con- 
sideration, and  that  the  contract  was  therefore  one  of  surety- 
ship and  void  as  to  her,  within  section  5119,  R.  S.  1881. 

While  admitting  that  she  was  duly  served  with  prooeas 
when  suit  was  instituted  on  the  note,  her  claim  is  that  she 
was  informed  by  her  husband,  upon  whom  she  relied,  that 
the  suit  in  which  she  had  been  summoned  to  appear  and  an- 
swer was  brought  to  foreclose  a  mortgage  in  which  she  had 
joined,  covering  the  real  estate  purchased  by  her  husband, 
to  secure  the  deferred  payments  of  purchase-money,  that 
any  judgment  rendered  therein  could  not  affect  her  separate 
property,  and  that  it  was,  hence,  wholly  unnecessary  for  her 
to  appear  and  answer. 

Every  material  proposition  in  the  case  was  controverted, 
and  the  evidence  was  contradictory  upon  every  disputed 
point. 

Upon  the  evidence  the  court  was  fully  justified  in  finding 
that  the  appellant  signed  the  note  in  question,  but  it  is  also 
clear  that  if  she  had  appeared  at  the  proper  time  and  pre- 
sented it,  she  had  a  full  and  complete  defence  to  the  suit. 

The  note  having  been  confessedly  given  as  part  of  the  pur- 
chase-price of  real  estate  conveyed  to  her  husband,  the  ap- 
pellant having  neither  received  nor  contracted  for  any  part 
of  the  consideration  upon  which  the  note  was  executed,  the 
fact,  if  it  be  a  fact,  that  she  signed  it  upon  an  agreement  that 
she  should  occupy  the  attitude  of  a  principal,  is  of  no  con- 
sequence. As  has  often  been  said,  suretyship  is  a  fact  col- 
lateral to  the  contract,  and  arises  out  of  the  equities  existing 
between  the  parties.  The  test  by  which  to  determine  the 
true  relation  of  a  married  woman  to  a  contract  in  which  she 
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has  become  a  joint  promisor  with  others,  is  not  what  rela- 
tion she  agreed  to  occupy,  but  what  she  received,  or  what 
she  was  to  receive,  in  consideration  of  her  promise.  If  in, 
fiiot  she  neither  received  nor  contracted  for  any  benefit,  but 
signed  upon  a  consideration,  the  benefit  of  which  was  re- 
ceived by  one  of  the  joint  promisors,  then  no  matter  that 
she  may  have  agreed  to  be  bound  as  principal,  the  law  as- 
signs to  her  the  status  of  a  surety,  and  she  will  not  be  bound 
unless  she  has  in  some  way  estopped  herself  from  setting  up 
the  facts.  Vogd  v.  Leichnery  102  Ind.  56  ;  Oupp  v.  Cbnip- 
beUy  103  Ind.  213. 

It  is  abundantly  clear  that  the  appellant  was  not  bound  by 
the  note  in  question.  It  remains  to  be  determined  whether 
or  not,  under  the  facts  disclosed,  the  appellant  ought  to  be 
relieved  from  the  judgment. 

The  defence  which  the  appellant  proposed  to  make  had 
for  its  foundation  the  assertion  that  she  did  not  sign  the  note 
in  any  capacity ;  that  she  did  not  sign  it  at  all,  and  with  the 
weakening  of  the  foundation  the  whole  structure  of  her  de- 
fence became  unsupportable. 

The  evidence  demonstrates  quite  satisfactorily  that  the  ap- 
pellant signed  the  note,  and  that  she  undertook  to  assume 
the  relation  of  principal  as  between  herself  and  the  appel- 
lees. Conceding  that,  as  between  the  parties  who  had  knowl* 
edge  of  all  the  facts,  this  agreement  was  ineffectual  to  make  her 
liable,  the  facts  nevertheless  tend  strongly  to  show  that  she 
signed  the  note,  and  that  she  supposed  that  she  was  bound 
by  it  until  after  the  judgment  was  rendered  and  her  prop- 
erty was  sold.  The  court  may  have  arrived  at  the  conclu- 
sion that  the  reason  for  the  appellant's  &ilure  to  appear  and 
defend,  resulted  not  from  any  mistake  concerning  the  facts 
but  from  the  want  of  information  as  to  her  right  to  set  up 
the  defence  of  suretyship  until  after  the  judgment  had  been 
obtained  and  satisfied  by  the  sale  of  her  property. 

One  who  fails  to  inform  himself  of  his  legal  rights,  can  not 
have  judgment  taken  against  him  by  default  set  aside  on  ac- 
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coant  of  surprise,  mistake  or  excusable  neglect,  where  there 
is  good  ground  to  believe  that  his  neglect  to  appear  was  be* 
cause  he  supposed  he  had  no  available  defence.  A  mistake 
as  to  one^s  legal  rights  is  not  available  to  one  who  simply 
neglects  to  obtain  or  seek  information. 

It  is  quite  true  if  the  facts  were  conceded,  or  had  been 
found  to  be  as  claimed  by  the  appellant,  her  right  to  be  re- 
lieved from  the  judgment  would  be  plain  enough,  but  the 
court  heard  the  parties  and  the  witnesses,  and  came  to  a  con- 
clusion adverse  to  the  appellant,  and  we  can  not  say  upon 
the  whole  evidence  that  the  conclusion  was  not  justified* 
Certainly,  there  is  evidence  which  tends  to  sustain  the  con- 
clusion of  the  court. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

Filed  Oct  28, 1890. 


No.  15,509. 

Ellison  v.  The  State. 

OotrBT& — Oommon  Heat.  —  AholHion  qf.  —  Mode  ^  JFVtNwiiifv. — WkoiwA 
Traauferrei  to  CHiremi  (hurt. — ^Tbe  mode  of  procednre  io  the  commoii 
pleas  coart  was  not  transferred  to  the  circuit  court  hy  the  act  abolidi- 
ing  the  former  where  the  circuit  court  had  an  established  mode  of  its 
own. 

Same. — OrvmiaMil  InquAniion — Pumor  of  Oiremi  Chmi  io  HM. — CkmtempL — 
At  the  request  of  the  prosecuting  attorney  the  clerk  of  the  La  Grange 
Circuit  Court  issued  a  subpoBua  for  the  appearance  of  the  appellant  be- 
fore the  judge  of  the  circuit  court,  at  a  certain  hour,  to  answer  sudi 
questions  as  might  be  propounded  to  him  by  said  prosecuting  attorney 
touching  his  knowledge  of  any  violation  of  the  criminal  laws  of  the 
State.  He  appeared  in  obedience  to  the  command  of  the  subpoena,  and 
when  questioned  as  to  his  knowledge  of  any  embezzlement  by  the  ooun^ 
treasurer,  or  any  violation  of  duty  by  the  county  clerk,  he  refused  to 
answer  and  was  fined  for  contempt. 

Hdi^  that  the  power  conferred  upon  common  pleas  courts  by  section  3^ 
Acts  1852  (2  Q.  &  H.  430),  and  under  which  the  examination  was  eon- 
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dacted,  to  proceed  by  inquisition  in  cases  of  violation  of  the  criminal 
law,  was  not  vested  hy  the  abolition  of  such  courts  in  the  circuit  court, 
and  that,  therefore,  the  appellant  was  not  in  contempt. 

From  the  La  Grange  Circuit  Court* 

J,  Morrisj  A.  Zollara  and  T.  E.  Ellison^  for  appellant. 
L.  T.  Mtchener,  Attorney  General^  J,  T,  Sullivan^  Prose- 
cuting Attorney,  /.  B.  Wade  and  J.  H,  CHUetty  for  the  State. 

Coffey,  J. — On  the  5th  day  of  December^  1889,  at  the 
request  of  the  prosecuting  attorney  of  the  34th  judicial  cir- 
cuit, the  clerk  of  the  La  Grange  Circuit  Court  issued  a  sub- 
poena to  the  sheriff  of  La  Grange  county^  commanding  him 
to  subpcena  the  appellant  to  appear  before  the  judge  of  the 
La  Grange  Circuit  Court,  at  7 :  30  p.  m.  of  said  day,  to  an- 
swer to  such  questions  as  might  be  propounded  to  him  by 
said  prosecuting  attorney  touching  his  knowledge  of  any  vio- 
lations of  the  criminal  laws  of  the  State. 

In  obedience  to  the  command  of  this  subpoena  the  ap- 
pellant appeared  in  open  court,  and  thereupon  the  prose- 
outing  attorney  propounded  to  him  the  following  queslion: 

**  Do  you  know  whether  Joseph  G.  Scott,  the  present 
county  treasurer  of  La  Grange  county,  has  embezzled  any 
of  the  public  money  out  of  the  county  treasury  of  said  county 
within  the  last  five  years  ?  " 

The  appellant  objected  to  the  question,  on  the  ground  that 
when  the  proceeding  was  commenced  there  was  no  written 
statement  filed  with  the  court  as  to  what  the  prosecutor  ex- 
pected to  develop  by  this  examination,  nor  containing  the 
names  of  any  persons  who  might  be  guilty  of  such  crime ;  • 
and  on  the  further  ground  that  neither  said  court  nor  the 
judge  thereof  had  authority  of  law  or  jurisdiction  to  sub- 
pcena the  appellant  before  it  and  force  him  to  take  an  oath 
and  answer  the  question  put  to  him,  or  similar  questions. 

The  court  overruled  his  objection,  and  he  excepted. 

Said  prosecutor  then  put  to  the  appellant  the  following 
question : 
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*^  Do  you  know  whether  Jacob  Newman,  the  cooDty  clerk 
of  La  Grange  county,  has  at  any  time  refused  or  neglected  to 
perform  any  duty  incumbent  on  him  by  law  to  be  performed 
in  any  criminal  case  or  proceeding  in  this  court  within  the 
last  two  years  ?  " 

The  appellant  objected  to  this  question,  upon  the  grounds 
above  stated,  but  his  objection  was  overruled  by  the  court, 
and  the  appellant  declining  and  refusing  to  answer  either  of 
said  questions,  the  court  assessed  a  fine  against  him  for  con- 
tempt  of  court,  from  which  he  appeals  to  this  court. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  adjudging  the  appellant  g^lty 
of  a  contempt  in  refusing  to  answer  the  above  questions. 

Section  3,  Acts  of  1852  (2  G.  &  H.  430),  is  as  follows : 
''  Whenever  any  prosecuting  or  district  attorney  shall  receive 
information  of  the  commission  of  any  felony,  or  such  dis- 
trict attorney  of  the  commission  of  any  misdemeanor,  he 
shall  cause  process  to  issue  from  a  court  having  jurisdiction 
to  issue  the  same  (except  the  circuit  court),  to  the  proper  of- 
ficer, directing  him  to  subpoena  the  persons  therein  named 
likely  to  be  acquainted  with  the  commission  of  such  felony 
or  misdemeanor,  and  shall  examine  any  person  so  subpoenaed 
before  such  court  touching  such  offence,  and  if  the  fiicts 
thus  elicited  are  sufficient  to  establish  a  reasonable  presump- 
tion of  guilt  against  the  party  charged,  said  court  shall  cause 
so  much  of  said  testimony  as  amounts  to  a  charge  of  felony 
or  misdemeanor  to  be  reduced  to  writing  and  subscribed  and 
sworn  to  by  such  witness,  whereupon  such  court  shall  cause 
'process  to  issue  for  the  apprehension  of  the  accused,  as  in 
other  cases/' 

The  sole  question  presented  for  our  consideration  and  de« 
cision  involves  the  right  of  the  circuit  court  to  hold  the  in- 
quisition provided  for  by  this  statute.  If  it  has,  then  the 
appellant  was  guilty  of  a  contempt  in  refusing  to  answer  the 
questions  propounded  to  him ;  but  if  the  court  had  no  power 
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to  proceed  under  the  terms  of  this  statute,  be  was  not 
bound  to  answer. 

It  will  be  observed  that  the  statute,  by  its  express  terms, 
excludes  the  circuit  court  from  its  operation.  That  a  justice 
of  the  peace  has  power  to  hold  the  inquisition  therein  pro- 
vided for  is  not  questioned.  As  he  has  power  to  hold  pre- 
liminary examinations  upon  charges  of  felony,  and  hear  and 
finally  determine  misdemeanors,  he  may  doubtless  proceed 
as  to  either  class  under  the  terms  of  this  statute. 

That  the  district  attorney  had  the  right  to  proceed  in  the 
common  pleas  court,  in  cases  of  misdemeanors,  under  this 
statute,  is  not  questioned.  It  is  claimed  by  the  State,  in  this 
case,  that  the  common  pleas  court  had  power  to  hold  prelim- 
inary examinations  in  cases  of  felony,  with  power  to  com- 
mit to  jail,  or  to  take  bail  from  the  defendant  to  answer  such 
charge  of  felony  in  the  circuit  court,  and  that,  therefore,  it 
had  power  to  proceed  under  the  terms  of  this  statute  in  cases 
of  felony. 

It  is  further  contended,  that  when  the  common  pleas 
court  was  abolished  the  power  to  hold  such  inquisitions 
was,  with  the  other  jurisdiction  possessed  by  that  court, 
transferred  to  the  circuit  court. 

On  the  other  hand,  it  is  contended  by  the  appellant  that 
the  common  pleas  court  never  possessed  the  power  to  hold  a 
preliminary  examination  in  cases  of  felony,  except  in  cases 
where  the  defendant  was  already  in  custody,  and  sought  to 
be  released  on  writ  of  habeas  corpus.  It  is  further  contended 
by  the  appellant  that,  assuming  that  to  the  common  pleas 
court  was  given  the  power  to  hold  the  inquisition  provided 
for  by  the  statute  under  consideration,  such  inquisition  is 
merely  a  mode  of  procedure,  and  was  not  transferred  to  the 
circuit  court. 

Under  the  view  of  this  case  which  we  have  taken,  we  do 
not  deem  it  necessary  to  inquire  whether  the  common  pleas 
court  had  power  to  hold  an  inquisition  in  cases  of  felony, 
for  if  it  did  possess  such  power  it  does  not  follow  that  the 
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same  was  transferred  to  the  circuit  court.  Such  inquisitioii 
is  not,  correctly  speaking,  the  exercise  of  jurisdiction.  Juris- 
diction is  the  authority  by  which  judicial  officers  take  cog- 
nizance of  and  decide  cases ;  the  power  to  hear  and  deter- 
mine a  cause.  Criminal  jurisdiction  is  that  which  exists  for 
the  punishment  of  crimes.  '^  Jurisdiction  is  the  authority  to 
hear  and  decide  a  legal  controversy.  *  If  the  law  confers 
the  power  to  render  a  judgment  or  decree,  then  the  court  has 
jurisdiction;  what  shall  be  adjudged  or  decreed  between 
the  parties,  and  with  which  is  the  right  of  the  case,  is  judi- 
cial action,  by  hearing  and  determining  it.'  '^  LarUz  v.  Mcffetl, 
102  Ind.  23.  Rhode  Island  v.  MasaaohuaeUs,  12  Pet.  657; 
Boards  etc.,  v.  Markle,  46  Ind.  96. 

The  inquisition  provided  for  by  this  statute  is  simply  a 
preliminary  step  by  which  the  court  may  acquire  jurisdic- 
tion. It  was  a  mode  of  procedure  by  the  common  pleas 
court,  conceding  that  it  had  power  to  proceed  in  cases  of 
felony,  by  which  it  sought  to  charge  and  apprehend  the 
offender.  In  the  circuit  court  the  mode  of  procedure  has 
always  been  quite  different.  In  that  court  the  mode,  in 
such  cases,  was  to  inquire  by  the  grand  jury  into  violations 
of  the  criminal  laws  of  the  State. 

It  is  settled  by  adjudication  that  the  mode  of  procedure 
in  the  common  pleas  court  was  not  transferred  to  the  circuit 
court  by  the  act  abolishing  the  former,  where  the  circuit 
court  had  an  established  mode  of  its  own.  The  case  of 
State  V.  JuaticCy  46  Ind.  210,  is  a  case  in  point.  In  that  case 
it  was  held  that  the  act  of  the  General  Assembly  transferring 
the  business  and  jurisdiction  of  the  common  pleas  court  to 
the  circuit  court  did  not  transfer  to  the  latter  court  the  mode 
of  proceeding  by  affidavit  and  information  in  a  criminal 
case.  So  in  this  case,  as  the  mode  of  inquiring  as  to  viola- 
tions of  the  criminal  law  of  the  State  was  by  investigation 
before  the  grand  Jury,  we  are  of  the  opinion  that  the  mode 
prevailing  in  the  common  pleas  by  the  inquisition  provided 
for  in  the  statute  under  consideration  was  not  transferred  to 
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the  circuit  court.  It  is  plain  that  it  was  the  intention  of 
the  Greneral  Assembly,  at  the  time  of  the  passage  of  this 
statute,  that  no  such  inquisition  should  be  conducted  in  the 
circuit  court,  for  that  court  is  expressly  excepted  from  its 
operation.  It  is  reasonable  to  suppose  that  the  reason  for 
such  exception  was  that  that  court  had  ample  means,  by  the 
use  of  the  grand  jury,  to  inquire  into  and  punish  all  crim- 
inal offences  of  which  it  had  jurisdiction.  We  are  of  the 
opinion  that  the  circuit  court  has  no  power  to  hold  the  in- 
quisition provided  for  in  this  statute,  and  that  the  appellant 
was  not  in  contempt  in  refusing  to  submit  to  an  examination 
of  the  kind  in  question. 

Judgment  reversed. 

Filed  Maj  27, 1890 ;  petition  for  a  rehearing  overmied  Oct.  28, 1890. 
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WiLL.^Leffaey.^Char^  upon  Land.^-TettaUn's  Bsnonal  Edaie.^PUading.^  ^^    *^l 

A  will  contained  this  provision :    "  I  give  to  my  son,  J.  C,  the  snm  of  j^^  ^^ 

eight  hundred  dollars,  to  he  made  oat  of  my  estate,  and  I  also  direct  125  497 

that  my  son  J.   shall  have  three  hundred  dollars,  also  to  he  made  ^^  ^ 

out  of  my  estate  after  the  death  or  marriage  of  my  wife ;  when  the 
ahove  amounts  of  money  shall  have  been  paid,  I  direct  that  the  re- 
mainder of  my  whole  estate  shall  be  divided  equally  among  my  heirs." 
J.  0.'s  legacy  remains  unpaid. 

Bdd,  that  as  the  will  does  not  specifically  devise  the  land,  but  does,  by  its 
terms,  bequeath  a  legacy  to  J.  C,  and  make  it  a  charge  upon  the  land, 
it  was  not  necessaiy  in  order  to  have  the  lien  of  the  charge  established 
that  the  complaint  should  allege  that  the  testator  had  not  suflScient 
personal  estate  to  satisfy  the  legacy  at  the  time  he  executed  the  will. 

SJLMX.'-'Legalee.-'AcHan  to  Ettahlish  lAen^—May  be  Brought  After  Final  iSsf- 
Ifement.— A  l^atee  whose  legacy  is  a  charge  upon  land  may  maintain 
an  action  to  establish  the  lien  after  the  estate  has  been  finally  settled. 

Vol.  125.— 32 
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Same. — Legatee. — Tenant  in  Common, — Merger. — Quiiciaim  Deed. — ^Wlwic 
such  legatee  asserted  by  unequivocal  acts  that  he  was  a  tenant  in  com- 
mon with  other  heirs  of  the  real  estate,  and  united  in  partition,  and 
acquiesced  therein,  and  executed  quitclaim  deeds,  he  can  not  assert  his 
lien  as  legatee,  since  it  was  merged  in  his  title  as  owner. 

From  the  Hancock  Circuit  Court. 

,  T.  B.  Redding,  M.  Marsh  and  W.  W.  Cook,  for  appellants. 
D.  8,  Oooding,  M.  B.  OoodingsLud  J.  A,  New,  for  appellee. 

Elliott^  J. — The  appellee's  complaint  contains  these  al- 
legations :  That  Conrad  Coon  died  the  owner  of  real  estate 
of  the  value  of  five  thousand  dollars;  that  he  died  testate, 
having  executed  awill^and  that  his  will  was  probated  in 
due  course  of  law;  that  the  will  contains  this  provision: 
**  After  the  death  of  my  wife,  I  direct  that  my  estate  shall  be 
divided  in  the  foUoMdng  manner  :  First.  I  give  to  myson, 
Joseph  Coon,  the  sum  of  eight  hundred  dollars  in  money,  to 
be  made  out  of  my  estate,  and  I  also  direct  that  my  son 
Joshua  shall  have  three  hundred  dollars,  also  to  be  made 
out  of  my  estate  afler  the  death  or  marriage  of  my  wife ;  when 
the  above  amounts  of  money^shall  have  been  paid  I  direct  that 
the  remainder  of  my  whole  estate  shall  be  equally  divided 
among  my  heirs.''  The  legacy  bequeathed  to  the'appellee, 
Joseph  Coon,  is  wholly  unpaid.  That  since  the  testator's 
death  the  real  estate  has  been  conveyed  to  the  appellants; 
that  all  of  the  debts  of  the  testator's  estate  have  been  paid, 
except  the  legacies  bequeathed  by  him  to  the  legatees  named 
in  the  will ;  that  ^*  the  estate  has  been  finally  settled,  and 
that  there  was  not  then,  nor  is  there  now,  any  personal  prop- 
erty with  which  the  legacy  could,  or  can  be,  paid." 

The  general  rule  is  that  the  personal  estate  supplies  the 
fund  out  of  which  legacies  are  to  be  paid.  Duncan  v.  Wal- 
lacey  114  Ind.  169.  Where  a  specific  devise  of  land  is  made, 
and  a  general  legacy  is  bequeathed  without  charging  the 
legacy  upon  the  land  devised,  then  it  is  incumbent  upon  the 
legatee  who  seeks  to  charge  the  land,  to  show  that  the  tes- 
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tator  had  no  personal  estate  at  the  time  the  will  was  executed 
out  of  which  the  legacy  could  be  paid.  The  reason  for  this 
rule  is  that  where  there  is  a  specific  devise  of  land  to  one 
and  the  bequest  of  a  general  legacy  to  another,  but  no  ex- 
press words  charging  the  land,  there  must  be  such  facts  as 
authorise  the  implication  that  the  testator  intended  to  charge 
the  land.  Where  there  is  no  personal  property  out  of  which 
the  legacy  can  be  paid,  there  is  reason  for  inferring  that  the 
testator  meant  to  charge  the  land  specifically  devised,  other- 
wise the  bequest  would  be  a  mere  mockery.  Duncan  v. 
WaUace^  supra;  Hayt  v.  Hoyt,  85  N.  Y.  142  ;  McGom  v. 
MoGom,  100  N.  Y.  511 ;  Corwine  v.  Gorwine,  24  N.  J.  Eq. 
679 ;  Lypet  v.  Garter,  1  Vesey,  Sr.,  499 ;  Oross  v.  Kenning^ 
Urn,  9  Beav.  150;  EllioU  v.  Hancock,  2  Vern.  143.  But 
where  there  is  personal  property  at  the  time  of  the  execu- 
tion of  the  will,  although  it  may  be  afterwards  wasted,  there 
is  no  ground  for  implying  an  intention  on  the  part  of  the 
testator  to  charge  the  land  specifically  devised.  The  general 
rule  is  that  where  the  provisions  of  the  will  can  be  given  ef- 
fect without  burdening  the  land  specifically  devised,  it  will 
be  done,  and  this  implies  that  where  there  is  a  specific  devise 
of  land  and  a  general  bequest  of  money,  and  no  express 
charge  ifpon  the  land,  the  land  is  not  burdened  unless  it  ap- 
pears that  the  testator  impliedly  intended  that  the  land  should 
be  charged,  and  where  he  has  personal  estate  no  such  inten- 
tion can  be  implied  as  against  the  specific  devisee. 

If  the  will  before  us  is  to  be  regarded  as  specifically  devis- 
ing land  without  charging  it  by  implication  with  the  general 
legacy,  then  the  complaint  is  fatally  defective,  because  it  does 
not  show  that  the  testator  did  not  have  personal  estate  out 
of  which  the  legacies  could  be  paid.  The  question  hinges 
upon  the  construction  to  be  given  to  the  peculiar  provisions 
of  the  will.  The  will  does  not  specifically  devise  the  real 
estate  to  the  heirs  of  the  testator,  but  the  devise  is  a  residuary 
one.  The  general  rule  respecting  such  devises  is  that ''  Noth- 
ing is  given  by  a  residuary  clause  except  upon  the  condition 
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that  something  remains  after  all  paramount  claims  upon  the 
testator's  estate  are  satisfied/'     Tondinson  v.  Bury^  145  Maas. 

346; 

The  will  we  are  considering  does,  by  its  terms,  make  the 
legacies  a  paramount  claim,  inasmuch  as  there  is  no  specific 
devise  of  the  land,  and  there  is  manifested  a  clear  intention 
to  devise  only  what  remains  after  the  payment  of  the  lega- 
cies. This  intention  is  exhibited  in  the  provision  that  the 
legacies  shall  be  made  out  of  the  estate,  and  by  the  use  of 
the  words  that  follow  the  bequests,  which  are :  '^  I  direct 
that  the  remainder  of  my  whole  estate  shall  be  divided 
among  my  heirs."  These  words  clearly  evince  an  intention 
to  vest  in  the  heirs  the  estate  remaining  after  the  payment 
of  the  legacies,  and  the  antecedent  provisions,  taken  in  con- 
nection with  this  language,  express  an  intention  to  chai^ 
the  whole  estate  with  the  payment  of  the  legacies.  IFtZson 
V.  Piper,  77  Ind.  437 ;  Lofton  v.  Moore,  83  Ind.  112 ;  CaOor 
V.  Jonesy  86  Ind.  289 ;  Porter  v.  Jackson,  95  Ind.  210.  As 
the  will  does  not  specifically  devise  the  land,  and  does,  by 
its  terms,  bequeath. a  legacy  to  the  appellee  and  make  it  a 
charge  upon  the  land,  it  was  not  necessary  in  order  to  have 
the  lien  of  the  charge  established,  that  the  complaint  should 
allege  that  the  testator  had  not  sufficient  personal  estate  to 
satisfy  the  legacy  at  the  time  he  executed  the  will. 

The  authority  of  Reynolds  v.  Bond,  83  Ind.  36,  and  Mo^ 
Coy  V.  Payne,  68  Ind.  327,  is  invoked  to  sustain  the  propo- 
sition that  as  the  estate  has  been  finally  settled  the  action ' 
will  not  lie.  These  cases  are  not  influential  for  the  reason 
that  the  heirs  took  by  a  residuary  clause  of  the  will  and  ac- 
quired their  interest  subject  to  the  legacies  charged  upon  the 
land,  andy  as  there  was  no  personal  estate  upon  final  settle- 
ment, the  legatees  had  a  right  to  establish  against  the  land 
the  equitable  lien  created  by  the  will.  As  we  understand 
the  cases  of  Reynolds  v.  Bond,  supra,  and  Ghndd  v.  Steyer^ 
75  Ind.  50,  they  assert  that  the  lien  created  by  a  legacy 
charged  upon  the  land  may  be  established  after  final  settle* 
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ment.  No  other  rule  can  be  sound,  for  if,  after  final  settle- 
ment, there  is  no  personal  estate  the  charge  fixes  upon  the 
land  and  the  equitable  lien  may  be  established.  The  execu- 
tor, to  be  sure,  is  the  person  primarily  bound  to  pay  a  general 
legacy,  but  he  is  only  bound  where  there  are  personal  assets 
in  his  hands  and  no  charge .  upon  the  land.  The  cases  of 
IJovering  v.  Kingj  97  lud.  130,  and  Carr  v.  Huette,  73  Ind. 
378,  are  not  relevant  to  the  point  here  in  dispute.  The 
point  in  dispute  in  those'' cases  concerned  the  rights  of  cred** 
iters,  while  here  the  point  in  dispute  concerns  the  right  of  a 
legatee  whose  legacy  is  a  charge  upon  land. 

While  the  complaint  is  lacking  in  symmetry  and  precis* 
ion,  it  is  good  as  against  a  demurrer,  for  it  states,  although 
somewhat  vaguely  and  obscurely,  facts  constituting  a  prima 
facie  case. 

The  facts  contained  in  the  special  finding,  shortly  stated, 
are  these :  Conrad  Coon  executed  the  will  filed  with  the  com* 
plaint ;  he  died  the  owner  of  the  land  in  controversy,  and 
the  will  was  probated  on  the  11th  of  November,  1861.  The 
personal  property  of  which  Conrad  Coon  died  the  owner, 
was  taken  by  his  widow  and  applied  to  the  payment  of  the 
debts  of  his  estate.  Numerous  conveyances  were  made -by 
the  heirs,  some  from  one  to  another,  and  some  to  third  per- 
sons. The  conveyances  to  which  Joseph  Coon  was  a  party 
are  these:  One  executed  on  the  30th  of  May,  1862,  in 
which  he  appears  as  a  grantee ;  three  executed  on  the  9th 
of  April,  1862,  in  two  of  which  he  was  one  of  the  grantors, 
and  in  one  of  which  he  was  a  grantee ;  one  on  the  16th  day 
of  February,  1866,  in  which  he  was  a  grantee;  one  on  the 
26th  day  of  February,  1876,  in  which  he  was  one  of  the 
grantors,  and  one  on  the  13th  day  of  January,  1876,  in 
which  he  was  one  of  the  grantors.  All  of  the  deeds  re* 
ferred  to,  except  that  of  February  26th,  1876,  executed  to 
Washington  Jackson,  were  quitclaim  deeds.  The  deeds  of 
April  9th,  1864,  were  executed  simply  to  partition  the  lands 
described  among  the  parties.     In  executing  those  deeds  the 
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appellee's  legacy  was  not  considered,  nor  has  he  ever  been 
paid  any  part  of  it.  The  appellant  Davidson  purchased 
the  land  from  the  grantees  of  the  heirs  of  Conrad  Coon,  as 
appears  from  the  deeds  referred  to  in  the  special  finding. 

The  rale  established  by  the  decisions  of  the  American 
courts  is,  that  a  voluntary  partitjion  of  lands  made  by  ten- 
ants in  common,  although  evidenced  by  quitclaim  deeds, 
does  not  imply  a  warranty,  Weiser  v.  Weiser^  5  Watts, 
279  (30  Am.  Dec.  313);  Picotv.  Page,  26  Mo.  398;  Dawson 
v.  Lawrence,  13  Ohio,  543  (42  Am.  Dec.  210);  Carpenter  v. 
Schermerhom,  2  Barb.  Ch.  314 ;  Beardaley  v.  Knight,  10  Vt 
186  (33  Am.  Dec.  193);  Rountree  v.  Benson,  59  Wis.  522. 
This  rule  has  been  asserted  in  cases  where  there  has  been  a 
failure  of  title,  and  one  of  the  co-tenants  has  demanded  com- 
pensation from  another ;  or  where  there  has  been  an  attempt 
to  estop  one  of  the  co-tenants  from  asserting  an  afler-ac- 
quired  title.  It  is  very  evident  that  no  such  case  is  be- 
fore us.  Here  no  warranty  is  invoked,  no  failure  of  title  is 
asserted,  nor  any  effort  made  to  defeat  an  after-acquired 
title.  In  this  instance  all  the  title  and  interest  the  ap- 
pellee had  existed  when  the  partition  was  made,  and  the 
de^ds  executed.  He  united  in  the  partition,  accepted 
grants,  and  executed  conveyances.  He  was  treated  as  a 
co-tenant,  and,  for  aught  that  appears,  he  reaped  all  the 
benefits  of  that  position.  He  acquiesced  in  the  partition 
for  almost  twenty  years.  In  our  judgment  he  is  not  now 
in  a  situation  to  assert  that  the  legacy  bequeathed  to  him 
by  the  ancestor,  who  was  the  source  of  title,  is  a  charge 
upon  the  land.  The  reason  of  the  rule,  that  there  is  no 
warranty  in  case  of  voluntary  partition,  completely  fails  in 
such  a  case  as  this.  Ordinarily  a  quitclaim  deed  conveys 
all  the  existing  interest  of  the  grantor  in  the  land  described, 
but  does  not  affect  an  afler-acquired  title.  Title  passes  as 
effectually  by  a  quitclaim  deed  as  by  any  other.  Hastings 
V.  Booker,  98  Ind.  158;  Rowe  v.  Beckett^  30  Ind.  154;  Me- 
Connel  v.  Reed,  4  Scam.  117;  Fiah  v.  Blake,  38  111.  363; 
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Graf  V.  MiddleUm,  43  Cal.  341 ;  HaWs  Lessee  v.  AMy,  9 
Ohio,  96  (34  Am.  Dec.  424);  Hunt  v.  Hurd,  14  Pick.  374; 
amiih  V.  Peadell,  19  Coun.  107  (48  Am.  Dec.  146). 

Oar  statute  sets  this  question  at  rest,  for  it  declares  that 
^'A  deed  of  release  or  quit-claim  shall  pass  all  the  estate 
which  the  grantor  could  convey  by  a  deed  of  bargain  and 
sale.''  Section  2924^  B.  S.  1881.  If  the  appellee  was  not 
a  tenant  in  common  his  deed  would,  beyond  controversy, 
convey  all  the  estate  he  had  in  the  laud  at  the  time  of  its 
execution.  If  the  legal  effect  of  the  deed  is  changed,  it  is 
solely  because  it  was  executed  by  him  in  the  capacity  of  a 
tenant  in  common  in  order  to  effect  a  partition  of  the  land. 
We  are  not  inclined  to  rule  that  the  position  he  occupied 
completely  changed  the  effect  which  the  law  so  emphatically 
affixes  to  his  deed,  but  if  we  were  inclined  to  so  rule,  it 
would  give  the  appellee  no  comfort. 

The  appellee  is  in  this  dilemma :  If  his  deed  is  to  have 
its  usual  effect  it  conveys  his  interest  in  the  land,  and  re- 
leases his  lien ;  if  it  is  not  to  have  its  usual  effect,  it  is  be- 
cause it  was  executed  by  him  as  one  of  several  owners  in 
common,  but  if  it  was  executed  by  him  as  one  of  several 
owners  he  can  not  assert  his  lien  since  that  was  buried  or 
merged  in  his  character  of  an  owner.  We  al*e  not  unmind- 
ful of  the  doctrine  that  equity  will  not*  suffer  a  merger  to 
take  place  where  injustice  would  result,  but  that  doctrine 
the  appellee,  after  having  voluntarily  assumed  the  position 
of  a  tenant  in  common,  is  in  no  plight  to  invoke.  Equity 
almost  imperiously  demands  that  his  lien  shall  be  merged, 
for  no  other  course  will  promote  justice.  At  law  where  the 
estate  of  a  lienor  meets  that  of  the  owner  in  one  person, 
the  lien  is  merged.  That  rule  must  govern  here,  for  there 
is  no  equity  to  break  its  force.  The  appellee  having  by  une- 
quivocal acts  asserted  that  he  was  one  of  several  tenants  in 
common,  claiming  under  the  same  ancestor,  and  having  for 
60  many  years  deported  himself  as  ai^  owner,  is  in  no  situa- 
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tion  to  cast  aside  that  chaiteter  and  enforce  a  lien  by  taking 
upon  himself  the  character  of  a  lien-holder. 

Upon  the  facts  contained  in  the  special  finding  the  law  is 
with  the  appellants. 

Judgment  reversed^  with  instructions  to  restate  ooncla* 
sions  of  law  and  enter  judgment  in  favor  of  the  appellants. 

FUed  Oct.  28, 189a 


No.  14,517. 

128  a88|  Moorman  v.  Hudson. 

EzacimaN. — Aetual  Value  af  Property  Sold. — Amount  BeaHted  Comebum 
Eoidenee  of, — Where  property  is  regularly  exposed  to  sale  on  ezecntion, 
there  heing  no  f  rand  or  irregularities  in  such  sale,  the  amonnt  realized 
must  he  taken  as  conclusive  evidence  as  between  the  parties  interested 
of  the  actual  value  of  such  property. 

FanrciPAL  AHD  SuBBTT. — BtUtut  of  Surety. — Saiigfaetion  cf  Judgmad,-^ 
Value  of  Properiiy, — M.  recovered  judgment  upon  a  promissory  note^ 
which  judgment  became  a  lien  upon  the  real  estate  of  one  of  the  sureties, 
subject  to  a  mortgage  by  which  it  was  encumbered.  M.  purchased  the 
mortgage,  and  at  a  sale  upon  a  decree  of  foreclosure  purchased  the  real 
estate  for  less  than  the  mortgage  indebtedness. 

Htldj  that  such  purchase  did  not  operate  as  a  satisfaction  of  the  judgment, 
although  the  property  was,  in  fact,  of  value  more  than  sufficient  to  pay 
the  judgment  and  the  lien  of  the  mortgage.  The  amount  realised  at 
the  sale  must  be  taken  as  conclusive  evidence  of  the  value  of  the  prop- 
erty as  between  M.  and  the  sureties.  Sanders  v.  Weelburg,  107  Ind.  266, 
modified. 

From  the  Jay  Circuit  Court. 

W.  A.  Tktmpsonj  A.  0.  Marsh  and  /.  W.  TTiompsafif  for  ap 
pellant. 

E.  L.  Watson  and  J.  E.  Watson^  for  appellee. 

Coffey,  J. — The  facts  in  this  case,  as  they  appear  in  the 
complaint,  are  that  on  the  12th  day  of  November,  1877,  one 
A.  D.  Hudson  executed  to  James  Moorman  a  promissory 
note  for  the  sum  of  9726,  with  the  appellee,  William  W. 
Hudson,  and  Jacob  B.  Blazer,  as  sureties  thereon.     On  the 
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19th  day  of  March,  1878,  said  Moorman  recovered  judgment 
on  said  note,  in  the  Jay  Circuit  Court,  against  all  the  makers 
thereof,  for  the  sum  of  $777.86,  and  costs  of  suit. 

At  the  time  of  the  rendition  of  said  judgment  the  said 
Jacob  B.  Blazer  was  the  owner  of  real  estate  in  Jay  county 
of  the  value  of  f  10,000,  which  was  encumbered  by  a  mort- 
gage executed  by  him  to  Abraham  Garr  to  secure  the  sum  of 
$3,500,  the  judgment  becoming  a  lien  on  said  real  estate, 
subject  to  said  mortgage.  In  the  month  of  July,  1879, 
Moorman  purchased  and  took  an  assignment  of  said  note 
and  mortgage  to  himself,  and  on  the  6th  day  of  April,  1880, 
obtained  a  decree  of  foreclosure  thereon,  in  the  Jay  Circuit 
Court,  in  a  suit  to  which  the  appellant  herein,  A.  D.  Hud- 
son, and  Jacob  B.  Blazer,  were  parties.  Upon  a  certified 
copy  of  said  decree  the  real  estate  so  owned  by  Jacob  B. 
Blazer  was  duly  advertised  by  the  sheriffof  Jay  county,  and 
bid  off  and  purchased  by  Moorman  for_  the  sum  of  $3,048 ; 
Moorman  sold  and  assigned  the  certificate  of  purchase  to 
Allen  W.  Lewis,  who  took  a  deed  thereon  for  all  said  real 
estate.  This  real  estate  comprised  all  the  property  owned 
or  held  by  Blazer  subject  to  execution.  The  principal  in 
said  judgment,  A.  D.  Hudson,  at  the  date  of  its  rendition, 
was,  and  ever  since  has  been,  insolvent.  James  Moorman 
is  now  insane,  and  the  appellant,  Thomas  F.  Moorman,  is 
his  duly  appointed  and  qualified  guardian. 

To  the  complaint  alleging  the  foregoing  facts,  the  court 
overruled  a  demurrer,  and  the  appellant  electing  to  stand  on 
his  demurrer,  the  court  entered  a  decree  declaring  the  judg- 
ment in  favor  of  James  Moorman  and  against  the  appellee 
and  the  other  parties  thereto  fully  paid  and  satisfied. 

It  is  contended  by  the  appellee  that  inasmuch  as  Moor- 
man acquired  a  judgment  lien  on  the  real  estate  owned  by 
Blazer,  which  was  of  value  more  than  sufficient  to  pay  said 
judgment  and  the  other  liens  upon  it,  and  as  he  bid  off  and 
purchased  the  same  upon  the  senior  lien,  such  bid  and 
purchase,  in  equity,  operated  as  a  satisfaction  of  his  judg- 
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ment  as  to  the  sureties  therein,  and  gave  them  a  right  of  ac- 
tion to  have  the  judgment  declared  satisfied. 

On  the  other  hand  it  is  contended  by  the  appellant  that 
the  amount  realized  by  the  sale  of  Blazer's  real  estate,  by 
the  sheriff  of  Jay  county,  is  conclusive  evidence  of  its  value, 
and  that  the  appellee  could  not  enter  upon  a  trial  of  the 
question  of  its  value  with  a  vibw  of  charging  James  Moor- 
man with  a  sum  in  excess  of  his  bid. 

The  appellee  relies  upon  the  case  of  Sanders  v.  WeeBmrgy 
107  Ind.  266,  while  the  appellant  relies  upon  the  case  of 
Dehority  v.  Paxon,  115  Ind.  124.  In  the  case  of  Sanders  v. 
Weelburg,  supra^  one  of  two  sureties  paid  off  the  judgment 
and  took  out  execution  for  his  own  benefit.  He  caused  the 
execution  to  be  levied  upon  property  of  the  principal,  and 
bid  it  in  for  a  sum  less  than  its  actual  value  and  for  a  sum 
less  than  the  amount  due  him.  He  brought  an  action  against 
his  co-surety  for  contribution  and  was  defeated  on  the  ground 
that  he  was  liable  to  account  to  his  co-surety  for  the  actual 
value  of  the  property  so  bid  in  by  him. 

The  doctrine  that  where  one  surety  acquires  indemnity 
from  the  common  principal,  such  indemnity  enures  to  the 
benefit  of  all  the  sureties  is  quite  familiar  to  the  profession 
generally.  Sheldon  Subrogation,  section  143;  Hallv.  Babinr 
souy  8  Ired.  (N.  C.)  56;  Owen  v.  MoGehee^  61  Ala.  440; 
Schmidt  v.  CovHer,  6  Minn.  492 ;  Comegys  v.  State  Bank,  6 
Ind.  357 ;  Story  Eq.  Juris.  (13th  ed.)  section  499.  So,  too, 
where  the  creditor  obtains  from  the  principal  debtor  any- 
thing of  value  as  additional  security,  such  additional  security 
enures  to  the  benefit  of  the  sureties  on  the  original  obliga- 
tion. Sterne  v.  Bank  of  Vinoennes,  79  Ind.  549 ;  Sheldon 
Subrogation,  sections  120,  121  and  123;  Brandt  Suretyship, 
section  370,  etc. 

In  so  far  as  the  case  of  Sanders  v.  Weelburgy  supra,  an- 
nounces these  familiar  rules,  its  soundness  can  not  be  ques- 
tioned. As  to  whether  they  were  correctly  applied  in  that 
case  we  need  not  stop  to  inquire.     It  is,  perhaps,  true  that 
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the  question  as  to  whether  the  amoant  realised  from  the 
property  of  the  principal  on  a  sale  of  same  by  the  sheriff, 
was  conclusive  as  to  its  value,  did  not  receive  that  consid- 
eration due  to  it  as  a  necessary  element  in  a  proper  decision 
of  the  case: 

This  was  the  only  question,  however,  involved  in  the  case 
of  Dehority  v.  Faxon,  supra.  In  that  case  Frederick  Tykle 
recovered  judgment  against  Joseph  B.  Paxon  and  David 
Foland  in  the  Madison  Circuit  Court  in  June,  1880,  for  the 
sum  of  $1,800,  together  with  certain  decrees  of  foreclosure, 
the  record  of  which  was  destroyed  by  fire.  To  a  petition  to 
reinstate  said  judgment  and  decrees,  Simon  and  others, 
holding  junior  liens  on  the  real  estate  covered  by  one  of  the 
decrees,  answered  that  both  the  mortgages  foreclosed  by 
Tykle  had  been  executed  as  a  security  for  the  same  debt ; 
that  one  covered  certain  real  estate,  upon  which  they  held  a 
junior  mortgage  lien  to  secure  debts  due  to  them,  and  that 
the  other  mortgage,  which  was  duly  foreclosed,  covered  a 
large  amount  of  personal  property  owned  by  the  mortgagors, 
of  the  value  of  f  2,500,  which  property  the  plaintiff  had 
caused  to  be  sold  by  the  sheriff  on  a  certified  copy  of  the 
decree  mentioned  in  the  complaint,  and  bid  off  and  purchased 
by  the  plaintiff  for  the  nominal  price  of  $232.  It  was 
stated  as  a  conclusion  that  the  judgment  for  $1,800  taken  by 
Tykle  was  satisfied.  It  was  held  by  this  court  that  the  an- 
swer was  not  sufficient  to  bar  the  plaintiff 's  action.  In  com- 
menting upon  the  facts  developed  by  this  answer  the  court 
said :  **  There  would  be  no  propriety  in  requiring  a  mort- 
gagee to  go  through  the  ceremony  of  foreclosing  his  mort- 
gage and  making  a  public  sale  of  the  property,  if  in  the  end 
he  is  to  be  charged  with  the  amount  that  parties  interested 
may  be  able  to  show  the  property  was  actually  worth, 
without  regard  to  the  amount  the  sale  produced.  In  con- 
templation of  law,  the  only  purpose  of  making  a  sale  of 
mortgaged  chattels,  the  legal  title  of  which  is  condi- 
tionally in  the  mortgagee,  is  to  ascertain  their  value  as  ap- 
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plicable  to  the  mortgage  debt,  thus  giving  the  mortgagor 
the  benefit  of  his  equity  of  redemption  if  the  goods  are  worth 
more,  or  leaving  him  liable  for  the  residue  if  they  are  worth 
less  than  the  debt/' 

We  are  not  aware  of  any  mode  by  which  a  creditor  can 
utilize  a  lien  acquired  upon  property,  except  by  sale  in,  the 
manner  prescribed  by  law.  Had  the  property  of  Blazer 
been  purchased  by  any  person  other  than  Moorman  it  would 
not  be  contended  that  such  purchase  satisfied  Moorman's 
judgment.  To  hold  that  such  purchase  by  Moorman  oper- 
ated as  a  satisfaction  of  his  judgment,  because  he  was  will- 
ing to  pay  more  than  any  other  person  bidding  at  the  sale, 
is,  we  think,  without  precedent,  save  as  the  same  is  found  in 
the  case  of  Sanders  v.  Weelburg,  supra. 

In  so  far  as  that  case  is  in  conflict  with  the  case  of  Dehor" 
iiy  v.  Paxton,  supra,  and  with  this  opinion,  it  must  be  re- 
garded as  modified. 

Where  property  is  regularly  exposed  to  sale  on  execution, 
there  being  no  fraud  or  irregularities  in  such  sale,  the  amount 
realized  must,  in  our  opinion,  be  taken  as  conclusive  evi- 
dence, as  between  the  parties  interested,  of  the  actual  value 
of  such  property.     Lee  v.  Fox,  113  Ind.  98. 

It  follows,  from  this  conclusion,  that  the  circuit  court 
erred  in  overruling  the  demurrer  of  the  appellant  to  the 
complaint  now  before  us. 

Judgment  reversed,  with  directions  to  sustain  the  demur- 
rer of  the  appellant  to  the  complaint  in  this  cause. 

FUed  Oct  28, 1890. 
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AssESBMXNT  OF  DAMAOva.—AppUeaiion  of  Land-Owner. — EaUroad.-^RiglU 
of  Way. — AmendmefU  of  Description  of  Land. — Sig/U  to  Amend  After  Be- 
vertaL — Where  an  application  was  made  for  a  writ  for  the  assessment  of 
damages  on  the  ground  that  a  railway  company  had  located  and  was 
ahoat  to  proceed  with  the  construction  of  its  road  across  the  peti- 
tioner's land,  without  having  made  or  tendered  any  compensation  for 
the  accruing  damages,  and  a  judgment  for  damages  in  pursuance  of  the 
application  thus  made  was  reversed,  because  the  description  of  the  land 
appropriated,  as  required  by  the  statute,  was  not  sufficiently  precise,  it 
was  proper  for  the  court  below,  when  the  case  came  back,  to  grant  leave 
to  amend  the  description  of  the  land  appropriated,  as  the  same  was  set 
forth  in  the  application  and  writ.  Proceedings  such  as  these  are 
amendable  in  matters  of  description  so  long  as  they  remain  in  fieri. 

Same. — Exeeptiont  to  Amount  (^Damages. —  When  may  be  Filed.—AppeaL — 
Where  exceptions  are  filed  by  either  party  within  ten  days  after  the 

^  filing  of  the  award  provided  for  in  section  3907,  B.  S.  1881,  or  the  in- 
quest provided  for  in  section  896,  B.  8.  1881,  an  appeal  is  thereby 
effected,  and  the  case  then  stands  for  amendment,  or  for  the  filing  of  ad- 
■  ditional  exceptions,  or  the  making  of  new  issues,  the  same  as  in  any 
other  action.  An  appeal  having  been  effected  within  ten  days,  by  the 
filing  of  exceptions,  it  was  not  error  to  permit  the  opposing  party  to 
file  exceptions  to  the  amount  of  damages  awarded,  after  the  expiration 
of  ten  days,  and  after  the  cause  had  come  back  to  the  trial  court  upon 
reversal  in  the  Supreme  Court. 

tSAXE. — ApproprUuion  of  Land. — Ckmaent  cf  Owner  to. — .EJferf  of  on  Recovery  qf 
Damages. — A  land-owner  who  consents  to  the  appropriation  of  his  land  by 
a  railroad  company,  is  not  precluded  from  seasonably  instituting  pro- 
ceedings for  the  amount  of  his  damages. 

8amb. — Aaaertion  of  Claim  for  Compenaation. —  When  Mutt  be  Made, — Statute 
qf  Limitationa. — The  claim  for  compensation  must  be  asserted  within  the 
statute  of  limitations.  After  that  period  has  elapsed,  it  will  be  conclu- 
sively presumed  that  the  damages  were  assessed  and  paid,  or  that  they 
were  waived.  As  long  as  the  owner  of  land,  over  which  a  railway  com- 
pany is  seeking  to  obtain  the  right  of  way,  retains  complete  possession 
and  control  of  the  same,  the  statute  of  limitations  does  not  begin  to 
mn  against  his  right  of  recovery  for  damages.  When  a  railway  com- 
pany finished  its  grade  on  the  petitioner's  land,  in  1878,  but  the  land- 
owner retained  complete  possession  and  control  of  the  land  until  1885, 
when  the  defendant  having  acquired  the  rights  of  its  predecessor,  took 
possession,  commenced  laying  ties,  and  otherwise  equipping  the  road  for 
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use,  a  proceeding  then  instituted  for  the  assessment  of  damages  was 
seasonably  brought 

From  the  Hamilton  Circuit  Court. 

H.  Orawfordj  T.  J.  Kane  and  T.  P.  Dam8,  for  appellant. 
12.  i2.  Stephenson  and  W.  R.  Fertig,  for  appellee. 

Mitchell^  J. — In  August,  1885,  Smith  made  application 
in  pursuance  of  sections  906-909,  B.  S.  1881,  for  a  writ  for 
the  assessment  of  damages,  alleging  that  the  railway  com- 
pany had  located,  and  was  about  to  proceed  with  the  con- 
struction of,  its  road  across  his  land  without  having  made 
or  tendered  any  compensation  for  the  accruing  damages,  and 
without  having  taken  any  steps  to  have  the  amount  of  com- 
pensation assessed  or  fixed  by  agreement. 

A  former  judgment  for  damages  in  pursuance  of  the  ap- 
plication thus  made  was  reversed,  because  the  description  of 
the  land  appropriated,  as  required  by  the  statute,  was  not 
sufficiently  precise.  Midland  22.  W.  Oo,  v.  Smith,  109  Ind. 
488. 

The  court  below,  in  obedience  to  the  mandate  in  the  above 
case,  granted  leave  to  amend  the  description  of  the  land  ap- 
propriated, as  the  same  was  set  forth  in  the  application  and 
writ.  There  was  no  error  in  this.  There  was  no  change  in 
the  location  of  the  road.  The  amendment  simply  furnished 
a  correct  description  of  the  land  upon  which  the  road  was 
actually  located  and  graded.  Proceedings  such  as  this  are 
amendable  in  matters  of  description  so  long  as  they  remain 
in  fieri.  Steele  v.  Hanna,  117  Ind.  333;  Winahip  v.  CrotherSy 
20  Ind.  455.  We  can  not  assume  that  the  sheriff's  jury  did 
not  examine  the  land  actually  described  in  the  amended  ap- 
plication and  writ.  Indeed,  the  record  shows  that  the  amend- 
ment did  nothing  more  than  to  make  the  application  and 
writ  conform  to  the  description  as  contained  in  the  verdict 
of  the  jury. 

The  appellant  complains  that  the  court  erred  in  permit- 
ting the  appellee  to  file  exceptions  to  the  award  made  by 
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the  sheriff's  jury,  after  the  case  had  been  returned  from  this 
court.  At  the  former  hearing  the  railway  company  alone 
had  exceptions  upon  the  record.  Subsequently  the  appellee 
was  permitted  to  file  exceptions  to  the  award,  on  the  ground 
that  the  amount  of  dami^s  assessed  by  the  sheriff's  jury 
was  too  low. 

The  appellant  insists  that  no  exceptions  can  be  filed  after 
the  expiration  often  days  from  the  making  of  the  award.  Sec- 
tion 3907,  B.  S.  1881,  limits  the  time  within  which  excep* 
tions  may  be  filed  by  either  party  to  the  award  of  appraisers 
to  ten  days  after  the  filing  of  the  award,  but  as  we  have 
seen  the  present  proceeding  was  instituted  under  the  stat- 
ute which  regulates  the  assessment  of  damages  by  an  in« 
quest  to  be  held  by  the  sheriff.  This  latter  statute  provides, 
in  effect,  that  issues  of  law  and  fact  may  be  made  and  tried, 
and  proceedings  taken  as  in  other  actions,  after  the  return 
of  the  inquest  to  the  court  by  the  sheriff.  Section  896,  B. 
S.  1881.  Conceding  that  the  two  statutes,  so  far  as  they 
relate  to  the  same  subject,  are  to  be  construed  in  pari  materia, 
and  the  conclusion  follows,  according  to  the  settled  inter- 
pretation of  these  statutes,  that  where  exceptions  are  filed 
by  either  party  within  ten  days  aft^r  the  filing  of  the  award 
or  inquest,  an  appeal  is  thereby  effected,  and  the  case  then 
stands  for  amendment  or  for  the  filing  of  additional  excep- 
tions, or  the  making  of  new  issues  the  same  as  any  other 
civil  action.  Swinney  v.  Ft,  Wayne^  etc.,  B.  It.  Co.,  59  Ind. 
205;  MeMahon  v.  (Hndnnati,  etc.,  iZ.  i2.  Co.,  5  Ind.  413. 

An  appeal  having  been  effected  within  ten  days  by  the 
filing  of  exceptions,  it  was  not  error  to  permit  the  appellee 
to  file  exceptions  to  the  amount  of  damages  awarded  aft;er 
the  expirations  of  ten  days.  A  party  to  a  proceeding  for 
the  assessment  of  damages  might  be  quite  content  to  forego 
the  expense  and  vexation  of  an  appeal  notwithstanding  the 
damages  might  seem  inadequate  or  excessive,  as  the  case 
may  be.  If,  however,  his  adversary  files  exceptions  and 
takes  an  appeal,  we  can  discover  no  good  reason  why  the 
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appellee  maj  not  then  also  file  exceptions  and  make  issues 
of  law  or  fact  as  in  other  cases. 

It  is  contended  next  that  the  facts  stated  in  the  applica- 
tion show  that  the  land  owner  was  not  entitled  to  a  writ  for^ 
the  assessment  of  his  damages,  because  it  appears  therefrom 
that  he  had  permitted  the  company  to  enter  upon  and  ap- 
propriate his  land  under  an  agreement  that  the  company 
should  not  acquire  the  title  until  compensation  had  been 
made  for  the  land.  The  argument  is  that  an  owner  of  land, 
who  voluntarily  permits  a  railroad  company  to  enter  upon 
and  appropriate  his  land  to  a  public  use,  without  first  mak- 
ing compensation,  thereby  waives  his  constitutional  protec- 
tion or  statutory  right  to  have  the  damages  assessed,  and 
must  thereafter  rely  upon  an  express,  or  implied,  contract  to 
pay  the  value  of  the  land  ;  if,  indeed,  he  has  not  waived  his 
right  to  compensation  altogether. 

It  is  quite  true  that  an  owner  of  land  who  has  notice  of 
proceedings  for  the  laying  out  of  a  highway,  who  neglects 
or  fails  to  make  application  for  compensation  or  damages  re- 
sulting therefrom  at  the  proper  time,  will  be  presumed  to 
have  waived  any  claim  for  damages.  Rechner  v.  Warner,  22 
Ohio  St.  275 ;  Harper  v.  Richardson,  22  Cal.  251.  This  fol- 
lows  as  a  consequence  of  the  provisions  of  special  statutes 
applicable  to  proceedings  for  the  laying  out  of  highways. 
These  statutes,  and  the  decisions  based  upon  them,  are  not 
controlling  in  a  case  like  the  one  before  us.  A  land-owner, 
who  consents  to  the  appropriation  of  his  land  by  a  railroad 
company,  is  not  precluded  thereby  from  seasonably  institut- 
ing proceedings  for  the  assessment  of  his  damages.  Louu- 
ville,  eto.y  R.  W.  Go.  v.  Beck,  119  Ind.  124;  Indiana,  etc,,  R, 
W.  Go.  V.  Allen,  113  Ind.  308 ;  Indiana,  etc.,  R.  W.  Oo.  v. 
Allen,  113  Ind.  581. 

Section  3953,  R.  S.  1881,  provides  in  express  terms  that 
*^  If,  from  any  cause,  there  shall  be  any  failure  of  the  title 
to  any  rignt  of  way,  or  when  the  title  thereto  has  not  been 
acquired,  upon  which  any  railroad  of  this  State  is  now  con- 
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fitracted,  it  shall  be  lawful  for  the  company  owning  the  road, 
or  for  the  party  owning  saoh  lands  upon  which  any  part 
of  the  road  is  constructed,  to  apply  to  the  proper  court 
for  the  writ  of  assessment  of  damages/'  etc.  The  facts 
stated  in  the  application  bring  the  case  clearly  within  the 
above  statute. 

It  is  insisted  next  that  the  action  was  barred  by  the  stat- 
ute of  limitations,  which  requires  certain  actions  to  be  brought 
within  six  years  after  the  cause  of  action  accrued. 

We  do  not  doubt  but  that  the  claim  for  compensation  must 
be  asserted  within  the  statute  of  limitations,  for  after  that 
period  has  elapsed  it  will  be  conclusively  presumed  that  the 
•damages  were  assessed  and  paid,  or  that  they  were  waived. 
Blair  v.  Kiger,  111  Ind.  193;  Brookville,  etCy  Co,  v.  Butter, 
91  Ind.  134 ;  Forater  v.  Oumberland,  etc.,  R.  R.  Co.,  23  Pa. 
St.  371 ;  Mills  Em.  Dom.,  section  340. 

Whether  the  action  should  have  been  brought  within  six 
or  fifteen  years  we  do  not  decide,  because  the  facts  found 
make  it  very  clearly  appear  that  the  action  did  not  accrue 
until  the  appellant  took  possession  of  the  land,  which  was 
less  than  six  years  before  the  commencement  of  this  pro- 
i^eeding.  Notwithstanding  the  grade  was  finished  in  1873, 
the  evidence  tends  to  show  that  the  land-owner  retained  com- 
plete possession  and  control  of  the  land  until  in  the  year 
1885,  when  the  appellant  having  acquired  the  rights  of  its 
predecessor  took  possession  and  commenced  laying  ties,  and 
otherwise  equipping  the  road  for  use. 

As  the  owner  was  in  possession  of  the  land  which  com- 
prised the  graded  right  of  way,  with  a  perfect  title  of  re- 
cord, the  appellant  can  not  reasonably  avail  itself  of  the  doc- 
trine of  estoppel.  There  was  no  standing  by,  since  it  ap- 
pears that  the  owner  of  the  laud,  notwithstanding  the  road 
was  graded  up  some  ten  or  twelve  years  before  the  appel-  . 
lant  undertook  to  complete  it,  never  relinquished  possession, 
Vol.  125.— 33 
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and  steadily  asserted  his  purpose  not  to  do  so  until  his  darn* 
ages  were  assessed  or  paid. 

There  is  no  essential  variance  in  the  proof  and  finding, 
nor  is  there  any  departure  from  the  material  averments  in 
the  application. 

The  evidence  tends  to  support  the  finding,  and  we  can 
discover  no  error  which  would  justify  a  reversal  of  the  judg« 
ment. 

Judgment  affirmed,  with  costs. 

Filed  Sept.  18, 1890 ;  petition  for  a  rehearing  overmled  Jan.  14^  189L 


No.  14,621. 

Conn  et  al.  t?.  The  State,  ex  bel.  Stutsman. 

Pleading. — OownJty  Wcrk, — Action  on  QmtraeUn^s  Bond, — Copy  of  Oontnd 
tnih  County, —  Unneeetaary  to  FUe  with  ComplainL — In  an  action  instituted 
by  a  subcontractor  against  one  who  had  contracted  to  build  a  coantj 
asylum,  and  the  sureties  on  his  bond,  for  failure  to  pay  the  plaintiff  for 
work  and  labor  done,  and  material  furnished  in  the  course  of  the  erec- 
tion of  said  building,  it  is  not  necessary  to  set  out  in  the  complaint  a 
copy  of  the  agreement  between  the  contractor  and  the  county  commis- 
sioners. The  suit  is  founded  upon  the  bond  executed  by  the  contractor 
and  his  sureties,  and  not  upon  said  agreement.  It  is  only  necetssazy  to 
set  out  with  the  pleadings  such  instruments  of  writing  as  constitute  the 
foundation  of  the  action,  or  defence. 

Contbactob's  Bond. — County  Work, — Oiangea  in  Contrael  with  Oomnty,— 
Laborers  and  Material  Men  Unaffected  Thereby, — Changes  made  by  a  cod- 
tractor  and  the  board  of  county  commissioners  in  the  course  of  the 
erection  of  a  county  building,  without  the  consent  of  the  laborers  or  ma- 
terial men  employed  thereon,  will  not  deprive  the  latter  of  a  right  of 
action  on  the  contractor's  bond.  The  bond  required  of  him  by  statute 
is  required  for  their  benefit  and  security. 

From  the  Elkhart  Circuit  Court. 

J,  M,  Vanfleety  for  appellants. 

J.  H.  Bakery  F.  E.  Baker ^  W.  L.  Stonex  and  E.  E.  Mwamert, 
for  appellee. 
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Coffey,  J. — The  complaint  in  this  cause  alleges,  sub- 
stantially, that  on  the  19th  day  of  May,  1886,  the  board  of 
commissioners  of  Elkhart  county  ordered  the  construction 
of  a  county  asylum  for  said  county,  and  adopted  plans  and 
specifications  for  the  construction  thereof;  that  they  caused 
notice  to  be  given,  as  required  by  law,  of  the  letting  of  a 
contract  for  the  construction  thereof,  and  requesting  bids  for 
the  same ;  that  the  appellant  Lewis  M.  Smalley,  being  about 
to  bid  for  the  contract  for  the  construction  of  said  asylum, 
filed  his  bond  with  the  county  auditor  of  said  county,  con- 
ditioned as  the  law  required,  with  the  other  appellants  as 
his  sureties  thereon ;  that  with  said  bond  the  said  Smalley 
filed  a  bid  for  said  contract ;  that,  on  the  1st  day  of  July, 
1886,  said  contract  was  duly  awarded  to  said  Smalley,  and 
on  the  same  day  said  board  of  commissioners  entered  into  a 
contract  in  writing  with  him  for  the  construction  of  said 
asylum;  that  afterwards,  in  the  construction  of  said  asylum, 
in  accordance  with  the  terms  of  said  contract,  said  Smalley 
became  indebted  to  the  relator  for  work  and  labor  done  and 
material  furnished  in  the  construction  of  all  the  stairways 
and  porches  required  by  said  plans  and  specifications,  for  the 
agreed  sum  of  nine  hundred  and  twenty-five  dollars,  of  which 
sum  two  hundred  and  fifty  dollars  remains  due  and  unpaid ; 
that  by  the  terms  of  said  bond  the  appellants  guaranteed 
that  said  Smalley  should  promptly  pay  all  debts  incurred  by 
him  in  the  prosecution  of  said  work ;  that  the  relator  has 
demanded  payment  of  said  sum  of  the  said  Smalley.  A 
copy  of  the  bond  is  filed  with  and  made  part  of  the  com- 
plaint. 

To  this  complaint  the  court  overruled  a  demurrer,  where- 
upon the  appellants,  except  Smalley,  filed  an  answer,  con- 
sisting of  four  paragraphs. 

The  first  avers  that  the  appellants,  except  Smalley,  were 
sureties  on  the  bond  in  suit ;  that  the  contract  between 
Smalley  and  the  board  of  commissioners  was  changed  with- 
out their  knowledge  or  consent,  in  this,  that  said  contract  re- 
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quired  aaid  asylum  \o  be  covered  with  a  tin  roof,  and  that 
the  same  was  afterwards  so  changed  as  to  reqoire  the  same 
to  be  covered  with  a  slate  roof,  which  contract  was  performed 
by  Smalley  at  an  additional  cost  of  three  bnndml  dollars. 

The  second  paragraph  of  the  answer  avers  thai  the  con- 
tract between  the  board  of  commisflioners  and  Snftllev  was 

m 

changed,  without  the  knowledge  or  eonsent  of  thpe  appel- 
lants, in  this :  That  by  the  terms  of  said  contract  said  asy- 
lum was.  to  be  furnished  with  a  steam  heater,  and  that  the 
same  was  so  changed  as  to  require  said  asylum  to  be  heated 
with  the  ^^  Smede  heating  apparatas/'  which  was  not  a  node 
•of  heating  by  steam;  that  said  new  contract  was  curried  out 
at  an  extra  cost  of  two  thousand  dollars. 

The  third  paragraph  avers  that  the  contract  betwees  the 
board  of  commissioners  and  the  said  S»alley  was  disnged, 
without  the  knowledge  or  consent  of  the  appellants,  in  thisr 
That  the  original  contract  called  for  water-tanks  holding 
thirty  barrels  each,  and  that  the  same  was  so  changed  as  to 
require  water-tanks  holding  fifty  barrels  each ;  and  said  new 
■contract  was  carried  out  and  performed  at  an  additional  eost 
of  one  hundred  dollars. 

The  fourth  paragraph  of  the  answer  avers  that  the  con- 
tract between  the  board  of  commissioners  and  Smalley  was 
changed,  without  the  knowledge  or  consent  of  the  appel- 
lants, in  this :  That  the  towers  on  said  asylnm  were  cot 
down  in  height  and  slated  instead  of  being  tinned ;  that  after 
^said  contract  was  performed  said  board  and  the  said  Smalley 
made  a  new  contract  by  which  said  towers  were  carried  up 
to  the  height  provided  for  by  the  original  contract,  and 
finished  in  the  manner  therein  provided ;  that  these  contracts 
were  performed  by  the  said  Smalley  at  an  additional  ex- 
pense of  two  hundred  dollars. 

The  court  overruled  a  demurrer  to  each  of  these  answers, 
and  the  appellee  excepted.  Thereupon  the  appellee  filed  a 
reply  in  four  paragraphs.  The  court  overruled  a  demurrer 
to  the  second,  third  and  fourth  paragraphs  of  said  reply. 


MAY  TERM,  1890.  517 

Conn  etaLv,  The  State,  ex  reL  Stutsman. 

The  assignment  of  error  on  behalf  of  the  appellants  calls 
in  question  the  correctness  of  the  rulings  of  the  court  in 
overruling  the  demurrer  to  the  complaint,  and  in  overruling 
the  demurrer  to  the  second,  third,  and  fourth  paragraphs  of 
the  reply. 

The  appellee  assigns  cross-error,  calling  in  question  the 
correctness  of  the  ruling  of  the  circuit  court  in  overruling  a 
demurrer  to  each  paragraph  of  the  answer. 

The  objection  urged  to  the  complaint  is,  that  it  does  not 
set  out  a  copy  of  the  contract  between  Smalley  and  the  Board 
of  Commissioners  of  Elkhart  county.  This  objection  is  not 
tenable.  The  suit  is  founded  upon  the  bond  executed  by  the 
appellants,  and  not  upon  the  contract  between  Smalley 
and  the  board.  The  relator,  in  this  case,  was  not  a  party  to 
the  contract  between  the  board  and  Smalley,  and  the  same 
was  not  executed  for  his  benefit.  The  indebtedness  of  Smal- 
ley to  him  does  not  grow  out  of  the  contract  between  Smal- 
ley and  the  board  of  commissioners,  but  on  a  contract  be« 
tween  Smalley  and  the  relator.  It  is  only  necessary  to 
set  out  with  the  pleadings  such  instruments  of  writing  as 
constitute  the  foundation  of  the  action,  or  defence.  0a/- 
breath  v.  MoNeily,  40  Ind.  231 ;  Bales  v.  Weddle,  14  Ind. 
349 ;  Jagera  v.  Jagers,  49  Ind.  428 ;  Strain  v.  Hiff,  46  Ind. 
222. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de* 
murrer  to  the  complaint. 

The  demurrer  to  the  several  affirmative  answers  of  the  ap- 
pellants, and  the  cross-error  assigned  on  the  ruling  of  the 
circuit  court  thereon,  bring  t>efo re  us  the  question  of  the  suf- 
ficiency of  each  of  these  answers. 

Section  4246,  B.  S.  1881,  provides  that  *'  No  bid  for  the 
building  or  repairing  of  any  court-house,  jail,  poor  asylum, 
bridge,  fence,  or  other  county  building  or  work  shall  be 
received  or  entertained  by  the  board  of  commissioners  of  any 
county  in  the  State,  unless  such  bid  shall  be  accompanied  by 
a  good  and  sufficient  bond,  payable  to  the  State  of  Indiana, 
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signed  by  at  least  two  resident  ixeehold  sureties ;  which  bond 
shall  guaranty  the  faithful  performance  and  execution  of  the 
work  so  bid  for,  in  case  the  same  is  awarded  to  said  bidder, 
and  that  the  contractor,  so  receiving  said  contract,  shall 
promptly  pay  all  debts  incurred  by  him  in  the  prosecution 
of  said  work,  including  labor,  materials  furnished,  and  for 
boarding  the  laborers  thereon." 

Section  4247  provides  that  ''Any  laborer  or  material  man, 
or  person  furnishing  board  to  said  contractor,  as  in  the  pre- 
ceding section  provided,  and  having  a  claim  against  sach 
contractor  therefor,  shall  have  the  right  of  action  against  such 
contractor  and  his  bondsmen  therefor :  Provided^  Such  per- 
son shall  have  first  demanded  payment  of  the  same  from  such 
contractor." 

In  the  case  of  Dewey  v.  State,  ex  reL,  91  Ind.  173,  this 
statute  received  a  construction  which  must  be  regarded  as 
decisive  of  the  question  now  under  consideration.  In  that 
case  this  court,  in  construing  the  statute,  said :  ''  The  statute 
required  the  bond  to  be  executed,  and  it  was  executed,  to 
secure  the  accomplishment  of  two  purposes,  namely :  1.  The 
faithful  performance  and  execution  of  the  work  by  the  con- 
tractors ;  and,  2.  The  prompt  payment  by  the  contractors  of 
all  debts  incurred  by  them  in  the  prosecution  of  the  work, 
'  including  labor,  materials  furnished,  and  for  boarding  the 
laborers  thereon.'  With  the  accomplishment  of  the  second 
of  the  purposes,  after  the  taking  of  such  bond,  the  board  of 
commissioners  had  nothing  whatever  to  do.  If  the  con- 
tractors failed  to  promptly  pay  such  debt's,  incurred  by  them 
in  the  prosecution  of  the  work,  .the  right  of  action  therefor 
against  them  and  their  bondsmen,  under  the  statute,  was  in 
the  laborer,  the  material  man,  or  the  person  furnishing  board 
to  such  contractors.  This  right  of  action  can  not  be  defeated, 
we  think,  by  any  act  done,  or  omitted  to  be  done,  by  the 
board  of  commissioners  of  the  county." 

Prior  to  the  passage  of  the  statute  above  referred  to,  it  is 
fair  to  presume  that  laborers  and  material  men  had  suffered 
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ipach  injustice  and  loss  by  reason  of  the  failure  of  irrespon- 
sible contractors  to  pay  for  the  labor  and  material  used  in 
making  public  improvements.  To  remedy  this  evil  the  stat- 
ute was  passed  requiring  such  contractors  to  give  a  good  and 
sufficient  bond  securing  them  in  the  payment  for  such  labor 
and  material.  The  bond  is  required  for  their  benefit  and 
security. 

To  permit  the  contractor  and  the  board  of  commissioners,  y/ 
by  any  act  of  theirs,  without  the  consent  of  such  laborers  or 
material  men,  to  destroy  such  security  would  be  the  grossest 
injustice.  To  permit  them  to  do  so  would  be  to  permit  them 
to  set  at  naught  the  plain  intention  of  the  Legislature  as 
expressed  in  this  statute.  We  fully  concur  in  the  conclusion 
reached  in  the  case  of  Dewey  v.  Staie,  ex  rel.^  supra. 

It  follows  that  the  court  erred  in  overruling  the  demurrer 
to  the  several  affirmative  answers  of  the  appellants. 

Having  reached  this  conclusion  it  becomes  unnecessary  to 
inquire  into  the  sufficiency  of  the  replies  to  these  several 
answers,  as  a  bad  reply  is  good  enough  for  a  bad  answer. 

There  is  no  error  in  the  record  for  which  the  judgment  of 
the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Mitchell,  J.,  took  no  part  in  the  decision  of  this  cause. 

FU«d  Oct.  29, 1890. 


No.  14,543. 

Lambert  v.  Billheimer,  Administrator. 

GUABDIAK  AND  WARD.—^efum  Agoxnat  Ouardian. —  When  Mutt  be  Brought 
After  War<P8  Mc^oi*ity. — Statute  of  Limitations. — The  right  of  the  ward  to 
mftintain  an  action  against  the  guardian  for  failure  to  account  for 
money  due  the  ward,  is  barred  in  six  years  from  the  time  the  ward  be- 
comes of  age. 

From  the  Daviess  Circuit  Court. 


125    filO 
147    588 
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«/".  W.  Burton,  for  appellant. 

/•  C  Billheimer  and  J.  Downey ,  for  appellee. 

• 
Olds^  J.— On  the  16th  of  April,  1866,  Edward  Murphy, 

the  appellee's  intestate,  was  appointed  guardian  of  the  ap- 
pellant. On  the  23d  day  of  August,  1887,  the  appellant 
filed  his  complaint  and  commenced  this  action,  alleging  in 
his  complaint  the  appointment  of  said  Murphy  as  his  guard- 
ian by  the  common  pleas  court  of  Daviess  county  on  the 
16th  day  of  April,  1866 ;  the  death  of  Murphy  and  the  ap- 
pointment of  the  appellee  as  administrator  of  his  estate; 
that  said  guardian  made  an  exhibit  to  the  judge  of  the  Da- 
viess Circuit  Court  on  the  12th  day  of  January,  1878,  show* 
ing  that  he  had  in  his  hands,  as  such  guardian,  $744.92; 
that  said  guardian  failed  to  account  for  said  money  either  to 
the  appellant  or  said  court,  and  that  he  had  squandered  and 
converted  the  same  to  his  own  use. 

To  this  complaint  the  appellee  answered,  pleading  the  six 
years'  statute  of  limitations  as  a  defence  to  the  action.  The 
appellant  demurred  to  this  paragraph  of  answer,  and  the 
court  overruled  the  demurrer.  The  appellant  excepted  to 
such  ruling  and  assigns  the  same  as  error,  and  this  is  the 
only  question  presented  for  decision. 

By  the  fourth  subdivision  of  section  2521,  R.  S.  1881,  it 
is  made  the  duty  of  the  guardian  ''At  the  expiration  of  his 
trust,  fully  to  account  for  and  pay  over  to  the  proper  person 
all  of  the  estate  of  said  ward  remaining  in  his  hands." 

When  the  ward  becomes  of  age  he  is  the  proper  person 
for  the  guardian  to  account  to  and  pay  over  the  funds  in  his 
hands,  and  on  his  failure  to  do  so  the  ward  may  maintain  an 
action  against  such  guardian  personally  or  on  his  bond. 
Stumph  V.  Pfeiffer,  58  Ind.  472. 

In  Spicer  v.  Hockmany  72  Ind.  120,  it  is  held  that  upon 
the  marriage  of  a  female  ward  the  fiduciary  relation  of  such 
guardian  ceases,  and  he  becomes  simply  her  debtor  for  the 
balance  of  her.  means  in  his  hands  not  accounted  for.    In 
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the  case  of  Jones  v.  Jones,  91  Ind.  378^  it  is  held  that  no  de- 
mand is  necessary  hj  the  ward  after  he  arrives  at  the  age  of 
twenty-one  years  before  bringing  suit  against  his  guardian 
for  failure  to  account  and  pay  over  the  funds  in  his  hands. 

It  is  a  well  recognized  principle  that  if  there  be  both  a 
legal  and  an  equitable  remedy^  and  the  legal  remedy  be 
barred  by  limitation^  the  equitable  remedy  is  also  barred. 
Raymond  v.  Simonsony  4  Blackf.  77 ;  Smith  v.  Calloway,  7 
Blackf.  86 ;  Jones  v.  Jones,  supra. 

It  has  been  held  that  the  right  of  the  ward  to  maintain 
an  action  against  the  guardian  is  barred  in  six  years  from  the 
time  the  ward  becomes  of  age.  Jones  v.  Jones,  supra.  And 
under  the  rules  we  have  stated  the  holding  is  correct.  The 
ward  having  a  legal  right  to  maintain  an  action  for  the 
money  in  the  hands  of  or  converted  by  the  guardian^  on  the 
ward  becoming  twenty-one  years  of  age,  such  right  would  be 
barred  in  six  years  from  that  time.  It  follows,  therefore, 
that  the  answer  pleading  the  six  years'  limitation  as  a  bar  to 
the  action  in  this  case  was  a  good  defence. 

It  is  contended  that  a  guardianship  is  a  trust  of  which 
courts  of  equity  have  exclusive  jurisdiction.  Grant  that  to 
be  true  while  the  guardianship  continues,  yet  when  the 
guardianship  terminates  and  the  guardian  fails  to  account 
and  pay  over  the  funds  in  his  hands  to  the  proper  person,  as  it 
18  made  his  duty  by  statute,  then  the  ward  has  a  right  of  ac- 
tion at  law  to  recover  the  funds  in  his  hands,  or,  as  in  this 
case,  for  funds  converted  to  his  own  use,  and  the  ward  must 
avail  himself  of  such  legal  right  within  the  time  allowed  by 
law  to  prosecute  such  an  action. 

The  court  did  not  err  in  its  ruling. 

Judgment  affirmed,  with  costs. 

Filed  Oct.  29, 1890. 
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No  14,547. 

The  City  of  Portland  v.  Taylor. 

Kboliokngb. — Penonal  Injuria. — Action  Agoansl  OUy  for  Damage*, — Om- 
pUiint. — Suffidency  of, — In  an  action  against  a  city  to  recover  damag»for 
personal  injuries,  it  was  averred  in  the  complaint  that  the  sidewalk 
along  a  particular  street  was  twelve  feet  in  width ;  that  the  citv  had 
constructed  a  portion  of  the  walk  over  a  ditch,  in  an  allej,  only  three 
feet  wide,  leaving  it  without  any  protection  at  the  sides,  or  any  lights 
or  danger  signals,  so  that  the  plaintiff  in  passing  along  the  sidewalk, 
without  knowledge  of  the  situation  or  condition  of  the  walk  at  the 
alley,  stepped  off  into  the  ditch,  thereby  sustaining  the  injuria  com- 
plained of,  without  any  fault  on  her  part. 

Heldf  that  the  facts  stated  in  the  complaint  constituted  a  good  cause  of 
action  against  the  city  for  negligence. 

Pabtieb. — Ptrwmal  Ir^uriu  of  Wife, — Adion  to  Reeooer  Damages  for, — Aa- 
hcmd  not  Necessary  Birty, — The  husband  is  not  a  necessary  party  in  an 
action  to  recover  damages  for  personal  injuries  sustained  by  the  wife^ 
and  it  is  not  error  to  dismiss  as  to  him. 

From  the  Jay  Circuit  Court. 

W.  H.  Williamson,  D.  T.  Taylor  and  R.  H.  HaHford,  for 
appellant. 

L,  J.  Baker,  for  appellee. 

Mitchell^  J. — Eva  Taylor  and  her  husband  brought  suit 
against  the  city  of  Portland  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff,  Eva 
Taylor,  on  account  of  the  neglect  of  the  city  in  permitting  a 
sidewalk  within  the  corporate  limits  to  be  in  a  dangerons 
condition. 

It  is  alleged  that  the  sidewalks  along  a  particular  street 
were  twelve  feet  in  width,  and  that  the  city  had  constructed 
a  portion  of  the  walk  over  a  ditch,  in  an  alley,  only  three 
feet  wide,  leaving  it  without  any  protection  at  the  sides,  or 
any  lights  or  danger  signals,  so  that  the  plaintiff  in  passing 
along  the  sidewalk,  without  knowledge  of  the  situation,  or 
condition  of  the  walk  at  the  alley,  stepped  off  into  the  ditch, 
thereby  sustaining  the  injuries  complained  of,  without  any 
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faalt  on  her  pari.  The  facts  stated  in  the  complaint  consti- 
tute a  good  cause  of  action  against  the  city  for  negligence. 

There  was  no  error  in  permitting  Charles  S.  Taylor,  the 
husband,  to  be  dismissed  out  of  the  case.  He  was  not  a 
necessary  party,  and  it  was  wholly  immaterial  what  the  pur- 
pose was  in  dismissing  him  from  the  case.  He  had  no  in- 
terest in  the  action.  Ohio^  etc.,  B.  W.  Co.  v.  Cosby,  107 
Ind.  32. 

Dismissing  the  husband  from  the  case  in  nowise  affected 
the  wife's  right  to  proceed  with  the  action,  and  it  is,  there- 
fore, plain  that  the  motion  to  dismiss,  insisted  upon  by  the 
city,  was  properly  overruled. 

The  evidence  fairly  sustains  the  finding  of  the  court.  The 

court  committed  no  error  in  excluding  an  extract  from  a 

newspaper,  offered  in  evidence.     It  is  difficult  to  conceive 

what  relevancy  the  evidence  offered  had  to  any  issue,  or  in« 

quiry  before  the  court. 

Judgment  affirmed,  with  costs,  with  10  per  cent,  damages. 
FUed  Oct  29, 1880. 


No.  14,387. 

Hall  et  al.  v.  Cbaio  et  al. 

TABTiEB.—Aetwn  far  Beeovery  of  RenL—SubatUvHon  ofParHes  D^endcaU, — 
Voluniary  Appearance  cf, — QmiflaxnJL — In  an  action  for  the  recovery  of 
rent,  where  the  tenant  filed  an  afiSdavit  setting  forth  that  certain  par- 
ties, other  than  the  plaintiff,  claimed  to  be  entitled  to  the  rent,  and 
offered  to  pay  the  amount  due  into  court,  no  error  prejudicial  to  the 
parties  so  named  was  committed  by  substituting  them  as  defendants,  and 
ruling  them  to  answer  the  complaint.  Where  the  parties  so  substituted 
Toluntarily  appear,  they  can  not  successfully  assail  the  ruling  of  the 
court  upon  the  ground  that  they  were  not  brought  in  by  a  summons. 
It  was  not  necessary  for  the  plaintiff  to  name  the  substituted  defendants 
in  his  complaint,  as  they  were  not  made  parties  to  the  original  com* 
plaint,  nor  brought  into  court  by  him. 
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PLBADDra.— Action  for  the  Beoovery  of  Rent, — OroU'CompUunL^  TtUU  Tkrw/g^ 
Tax  Sale, — Sufficiency  of  Answer, — Where  the  plaintiff  and  defendants  are 
each  claiming  the  rent  which  the  tenant  has  paid  into  ooart,  and  one  of 
the  defendants  files  a  cross-complainti  alleging  that  she  owns  in  fee,  and 
long  has  owned,  the  real  estate  in  controversyi  and  is  in  possession  of  it, 
and  that  the  plaintiff  wrongluUj  claims  an  interest  in  the  property,  and 
demands  from  her  tenant  the  rent  due  from  him  as  such  tenant^  an  an- 
swer to  said  cross  complaint  is  good  which  avers  that  said  property  had 
been  sold  for  delinquent  taxes  to  L.,  to  whom  a  certificate  was  issued 
by  the  auditor;  that  afterwards  L.  presented  this  certificate  and  the 
auditor  executed  a  deed  to  him  for  the  property ;  that  an  action  was 
instituted  by  L.  against  the  cross-complainant  and  the  tenant  to  obtain 
possession  of  said  property  and  quiet  the  title  to  it;  that  the  court  ad- 
judged that  the  deed  did  not  vest  title  in  L.,  but  that  there  was  due  to 
him  for  taxes  paid  by  him  a  specified  sum,  and  that  this  sum  was  afiist 
lien  upon  the  property ;  that  a  certified  copy  of  the  decree  was  issued  to 
the  sheriff  who  sold  the  property  to  the  plaintiff,  and  executed  to  him  a 
deed  of  conveyance. 

Tax  SAJ^^—Apprawement  of  Property.— Right  of  Redemption. — Sheriffs  Deed, 
— Effect  of, — In  a  sale  of  property  under  a  decree  of  court  to  foreclose  a 
lien  for  taxes,  the  sale  as  provided  for  in  the  act  of  March  5th,  188S 
(EUiolt's  Supp.,  section  2143),  shall  be  without  the  benefit  of  appraise- 
ment laws,  and  there  is  no  right  to  redeem  from  such  sale  as  in  the  case 
of  ordinary  judgments.  The  sheriff  is  required  to  execute  a  deed  in 
fee  simple  to  the  purchaser  at  a  sale  made  upon  a  decree  foreclosing  a 
tax  lien,  and  the  execution  of  such  a  deed  carries  to  the  grantee  a  per^ 
feet  title  free  from  any  claim  of  former  owners. 

BAU^—Acts  of  March  6th  and  6t\  18SS,  Construed,— The  acts  of  March  5th 
and  March  6th,  1883  (Elliott's  Supp.,  sections  2143  and  2149),  construed 
together,  show  that  it  was  not  the  intention  of  the  Legislature  to  bring 
cases  of  sales  upon  decrees  foreclosing  tax  liens  within  the  statutes  pro- 
viding for  the  redemption  of  property  sold  on  judgments  and  decrees. 
As  to  the  effect  of  statutes  passed  upon'  successive  days,  referring  to  the 
same  subject-matter,  and  to  the  amendment  of  the  same  section  of  the 
statute,  see  the  latter  part  of  the  opinioii. 

From  the  Clark  Circuit  Coart. 

A.  Dowling,  for  appellants. 

(7.  X.  Jewett  and  H.  E,  Jewett,  for  appellees. 

Elliott,  J. — John  Craig  claimed  to  be  the  owner  of  a 
lot  in  the  city  of  Jeifersonville,  and  that  Addison  Barrett 
was  in  possession  of  it  as  his  tenant.     The  tenant,  as  the 
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complaint  alleges^  having  failed  to  pay  the  rent  for  one  year, 
Craig,  alleging  himself  to  be  the  landlord,  sued  for  it.  Bar- 
rett filed  an  affidavit  stating  that  Robert  W.  Nock  and  Jane 
L.  Hall  claimed  to  be  entitled  to  the  rent,  and  offered  to  pay 
the  amount  due  into  court.  Jane  L.  Hall  and  Robert  W. 
Nock  appeared  and  objected  to  the  order  substituting  them 
as  defendants,  but  the  court  overruled  their  objection,  and 
they  were  made  defendants  and  ruled  to  answer. 

Our  code  provides  for  the  filing  of  interpleaders  in  actions 
^*  upon  a  contract,  or  for  specific  real  or  personal  property .'* 
Section  273,  R.  S.  1881.  We  can  perceive  no  reason  why 
this  case  is  not  within  the  statute,  for  the  action  was  upon  a 
contract,  namely,  the  lease,  and  it  was  for  specific  real 
property. 

As  the  defendants  brought  in  by  the  affidavit  voluntarily 
appeared  they  can  not  successfully  assail  the  ruling  of  the 
oourt  upon  the  ground  that  they  were  not  brought  in  by  a 
summons. 

The  defendants  named  were  not  made  parties  to  the  orig- 
inal complaint,  nor  brought  into  court  by  the  plaintiff,  and 
it  was  not  necessary  for  the  plaintiff  to  name  them  in  his 
complaint.  The  issue  which  the  complaint  tendered  was 
whether  Barrett  was  liable  to  the  plaintiff  for  the  rent 
claimed,  and  when  the  claimants,  Jane  L.  Hall  and  Robert 
W.  Nock,  asserted  that  they,  and  not  the  plaintiff,  were  en- 
titled to  the  money,  they  tendered  an  issue  new  and  different 
from  that  tendered  by  the  complaint,  and  the  only  issue  for 
trial  was  the  one  thus  tendered  ;  for,  after  Barrett  inter- 
pleaded, there  no  longer  remained  an  issue  as  to  his  liability 
for  the  rent,  and  the  only  question  for  trial  was  who  should 
receive  the  money  paid  into  court. 

If,  however,  it  be  conceded  that  the  trial  court  did  err  in 
ordering  the  defendants  named  to  answer,  the  plaintiff  can 
not  be  made  to  suffer  for  that  error,  conceding  it  to  be  one, 
since  he  did  not  ask  that  these  defendants  should  intervene. 
He  did  not  procure  any  ruling  upon  the  intervening  peti** 
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tion,  and  if  there  was  error  the  appellants  can  not  make  him 
the  sufferer.  But  we  have  no  doubt,  as  already  indicated, 
that  there  was  no  error  prejudicial  to  the  appellants.  Had 
they  not  come  in  it  is  quite  clear  that  Craig  would  have  been 
entitled,  upon  the  facts  alleged  in  the  complaint,  to  recover 
%he  rent  that  Barrett  had  covenanted  to  pay,  so  that  if  any 
one  had  reason  to  complain  it  was  Craig. 

The  appellant  Jane  L.  Hall  filed  a  first  paragraph  of 
cross-complaint,  in  which  she  pleaded  these  facts :  She  owns 
in  fee,  and  long  has  owned,  the  real  estate  in  controversy, 
and  is  in  possession  of  it.  John  Craig  wrongfully  claims 
an  interest  in  the  property  and  demands  from  her  tenant, 
Addison  Barrett,  the  rent  due  from  him  as  such  tenant.  Craig 
answered  the  cross-complaint,  and  in  his  answer  alleges  that 
Jane  L.  Hall  was  for  a  long  time  prior  to  the  14th  day  of 
February,  1881,  the  owner  of  the  property  involved  in  the 
controversy ;  that  taxes  amounting  to  a  large  sum  were  due 
upon  it  and  delinquent ;  that  on  the  day  named  the  treas- 
urer sold  the  property  to  Josiah  Locke  for  (222.30,  and  the 
auditor  executed  to  him  a  certificate;  that  on  the  16th  day 
of  March,  1883,  Locke  presented  his  certificate  and  the  au- 
ditor executed  a  deed  to  him  for  the  property;  that  on  the 
9th  day  of  October,  1883,  Locke  began  an  action  against 
Jane  L.  Hall  and  Addison  Barrett,  in  the  Clark  Circuit  Court, 
to  obtain  possession  of  the  property  and  to  quiet  the  title 
to  it ;  that  an  issue  was  formed  on  the  complaint  of  Locke 
by  an  answer  of  general  denial ;  that  the  cause  was  tried 
upon  the  issue  joined  and  the  court  adjudged  that  the  deed 
to  Locke  did  not  vest  title  in  him,  and  also  adjudged  and 
decreed  that  there  was  due  to  Locke  for  taxes  paid  by  him 
$727.27,  and  that  this  sum  was  the  first  lien  upon  the  prop- 
erty ;  that  a  certified  copy  of  the  decree  was  issued  to  the 
sheriff  who  sold  the  property  to  John  Craig  for  $1,000,  and 
executed  to  him  a  deed  of  conveyance. 

The  answer  to  the  first  paragraph  of  the  cross-complaint 
is  good.     The  decree  establishing  the  lien  and  directing  a 
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sale  was  an  adjadication  of  the  validity  of  the  lien  and  of 
the  right  of  Locke  to  have  the  property  sold  to  pay  his  lien. 
These  questions  were  conclusively  settled^  for  there  was  ju- 
risdiction of  the  subject  and  of  the  parties^  so  that  the  only 
question  that  can  arise  is  whether  the  sale  made  upon  the 
decree  was  effectual  to  convey  title.  Upon  the  facts  pleaded 
there  can  be  no  doubt  as  to  the  validity  and  efficacy  of  the 
sale.  The  presumption  is  that  the  sheriff  did  his  duty^  and 
made  the  sale  according  to  law.  Goan  v.  Elliott,  101  Ind. 
275.  The  answer  under  mention  shows  a  valid  decree,  a  sale 
to  a  third  person,  and  the  execution  of  a  deed,  and  this  is 
prima  facie  sufficient  to  sustain.  Craig's  title. 

In  an  additional  paragraph  of  the  cross-complaint  Jane 
L.  Hall  alleges  substantially  the  same  facts  respecting  the 
decree  and  sale  as  those  set  forth  in  the  answer  we  have  sum- 
marized, but  assails  the  validity  of  the  sale  by  the  following 
allegations :  '^  The  defendant  says  the  sale  was  wrongful 
and  invalid  for  the  reason  that  the  said  premises  were  not 
appraised,  and  although  they  were  reasonably  worth  at  the 
time  of  the  sale  $6,000  they  were  sold  for  the  sum  of  $1,000 
only.  And  the  defendant  says  that  immediately  upon  said 
sale  and  the  payment  of  said  bid  the  sheriff  executed  a  deed 
in  fee  simple  for  said  premises  notwithstanding  the  defend- 
ant was  allowed  by  law  one  year  to  redeem  the  real  estate 
from  the  sale.  And  the  defendant  says  that  within  one  year 
after  said  sale,  to  wit,  on  the  1st  day  of  September,  1883, 
she  filed  with  the  clerk  of  the  Clark  Circuit  Court  her  state* 
ment  showing  her  interest  in  the  real  est<ate,  and  paid  to  the 
clerk  for  the  purpose  of  redeeming  the  property  $1,080,  be- 
ing the  amount  of  the  bid,  with  eight  per  cent,  interest,  but 
John  Craig  refused  and  yet  refuses  to  accept  the  same.'' 

There  was  no  error  in  the  ruling  adjudging  this  paragraph 
of  the  cross-complaint  insufficient.  We  are  much  inclined 
to  doubt  whether  independent  of  any  specific  statute  pro- 
viding that  there  need  be  no  appraisement  or  no  right  to 
redeem  within  one  year  after  the  sale  upon  a  decree  fore- 
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closing  a  tax  lien,  the  taxpayer  has  a  right  to  insist  upon  an 
appraisement  or  to  assert  a  right  to  redeem  the  property 
under  the  statute  applicable  to  ordinary  judgments.  There 
is  much  reason  for  holding  that  tax  liens  are  not  subject  to 
the  rules  which  govern  ordinary  cases,  for  there  is  every- 
where manifested  in  our  revenue  statutes  the  intention  to 
make  the  system  of  assessing  and  collecting  taxes  a  distinct 
and  independent  one.  The  lien  at  the  inception  vests  in  the 
sovereign,  it  passes  to  the  purchaser  at  the  sale  for  delin- 
quent taxes,  rights  of  a  peculiar  nature  are  vested  in  him, 
and  peculiar  remedies  are  provided.  The  appraisement  laws 
can  not  be  made  applicable  to  such  cases,  without  radical 
changes,  nor  can  our  ordinary  redemption  laws.  But  we 
need  not  and  do  not  decide  the  question  suggested,  for  there 
is  a  statute  expressly  enacting  that  there  shall  be  neither  an 
appraisement  nor  the  right  of  redemption.  The  act  to 
which  we  refer  is  that  of  March  6th,  1883,  Elliott's  Supp., 
section  2143.  This  act  was  received  by  the  Governor  on 
the  28th  of  February,  1883,  and  became  a  law  by  lapse  of 
time  without  his  approval.  It  professes  to  amend  section 
227  of  an  act  entitled  ''An  act  concerning  taxation,"  ap- 
proved March  29th,  1881,  and  does  amend  that  section  of 
the  act  of  1881  in  some  essential  particulars.  The  act  of 
March  5th,  1883,  contains,  among  others,  this  provision: 
''And  the  sale  shall  be  without  the  benefit  of  appraisement 
laws,  and  the  sheriff  shall,  upon  receipt  of  the  purchase- 
money,  execute  to  the  purchaser  a  deed  in  fee  simple  there- 
for.^'  The  execution  of  a  deed  in  fee  simple  carries  to  the 
grantee  a  perfect  title  free  from  any  claim  of  former  owners, 
and  such  is  the  deed  the  sheriff  is  required  to  execute  to  a 
purchaser  at  a  sale  made  upon  a  decree  foreclosing  a  tax  lien. 
It  seems  very  clear  that  there  can  be  no  right  of  redemp- 
tion in  a  case  where  the  sheriff  is  commanded  to  execute  a 
deed  in  fee  simple.  The  provisions  of  the  statutes  granting 
the  right  to  redeem  from  judicial  sales,  and  prescribing  the 
mode  of  procedure,  can  not  be  made  to  apply  to  a  case  where 
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upon  the  payment  of  the  purchase-money  the  purchaser  is 
entitled  to  a  deed  vesting  in  him  an  absolute  and  indefeasi- 
ble  title.  But  it  is  not  necessary  to  put  the  case  solely  upon 
the  provision  quoted,  for  the  tenor  of  the  act  of  which  it 
forms  a  part,  as  well  as  that  of  the  great  body  of  our  reve- 
nue laws,  indicates  that  it  was  not  the  intention  of  the  Leg- 
islature to  bring  cases  of  sales  upon  decrees  foreclosing  tax 
liens  within  the  statutes  providing  for  the  redemption  of 
property  sold  on  judgments  or  decrees. 

It  is  assumed,  in  what  we  have  said,  that  the  act  of  March 
5th,  1883,  may  be  considered  as  containing  the  latest  effective 
legislative  expression  upon  the  subject,  and  we  shall  show 
the  assumption  to  be  just.  It  is  true  that  on  the  6th  day  of 
March,  1883,  an  act  was  approved  by  the  Governor  which 
assumed  to  amend  the  same  section  as  that  amended  by  the 
.act  of  the  5th  of  the  same  month,  in  which  the  clause  we 
have  quoted  from  the  latter  act  does  not  appear.  Elliott's 
Su pp.,  section  2149.  If  the  act  of  1881  was  entirely  super- 
seded by  the  act  of  March  5th,  1883,  then  the  act  of  March 
€th,  1883,  was  inoperative,  for  it  is  settled  by  our  decisions 
that  an  act  assuming  to  amend  an  act  which  has  been  previ- 
ously amended  is  void.  Blakemore  v.  Dolauy  50  Ind.  194 ; 
Boards  etc.,  v.  Smith,  52  Ind.  420;  Brocawv.  Board,  etc.,  73 
Ind.  543;  Mclntyre  v.  Marine,  93  Ind.  193;  FeiblemanY. 
State,  ex  reL,  98  Ind.  516.  A  section  of  a  statute  superseded 
by  an  amendment  passes  out  of  existence,  and,  of  course,  can 
not  be  amended.  In  this  instance,  if  it  be  true  that  the  act 
of  March  6,  1883,  is  the  later  act,  and  is  to  be  considered 
independently  of  other  acts,  it  is  of  no  force,  because  it  as- 
sumes to  amend  a  section  of  a  statute  which  had  ceased  to 
exist.  But  if  the  act  of  March  6th  is  not  wholly  inopera- 
tive, then  it  must  be  considered  in  connection  with  other 
statutes  upon  the  same  subject.  It  is  certainly  as  much  as 
can  be  granted  the  appellants  to  hold  that  the  acts  of  the 
session  of  1883  must  be  considered  in  pari  materia.  Mak- 
VOL.  125.— 34 
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ing  this  concession  provisionally,  and  considering  the  two 
acts  in  pari  materia,  it  is  quite  clear  that  the  provision  quoted 
from  the  act  of  March  5th  is  in  force.  There  is  nothing  in 
the  act  approved  on  the  6th  which  conflicts  with  it ;  on  the 
contrary,  the  intention  of  the  Legislature  is  maniiested  in 
that  act  much  as  it  is  in  the  act  of  the  preceding  day,  al- 
though there  are  no  express  words  declaring  that  there  shall 
be  no  appraisement  and  no  redemption.  In  the  act  of  March 
6th  it  is  provided  that  the  court  shall  decree  payment  within 
a  reasonable  time,  and  ^'  in  default  thereof,  shall  direct  that 
such  land  or  lot  be  sold  therefor,  and  that  the  equity  and 
right  of  redemption  of  all  the  defendants  in  such  suit,  and 
all  persons  claiming  under  them,  shall  be  forever  fore> 
closed.'^  It  is  evident  that  the  Legislature  did  not  in- 
tend that  there  should  be  any  redemption  under  the  law  gov- 
erning ordinary  judgments  or  decrees,  for  it  is  provided  that 
both  the  equity  of  redemption  and  the  right  of  redemption 
shall  be  foreclosed,  and  that  the  court  shall  decree  payment 
within  a  reasonable  time.  The  plain  meaning  of  the  act  of 
March  6th  is  that  the  court  shall  fix  the  time  within  which  the 
delinquent  taxpayer  may  pay  the  taxes,  and  if  he  &ils  to  pay 
them  within  that  time  sale  shall  be  made,  and  the  title  cre- 
ated by  the  sale  be  absolute.  But  we  are  not,  even  upon  the 
theory  most  favorable  to  the  appellants,  to  take  the  provi- 
sions of  the  act  of  March  6th  alone,  for  they  must  be  consid- 
ered in  connection  with  the  act  which  became  a  law  on  the 
Sifih  day  of  the  same  month,  and  thus  considered  all  doabt  as 
to  the  legislative  intention  is  dissipated.  Whether  we  con- 
sider the  act  of  the  fith  of  March  alone,  or  in  connection  with 
that  approved  on  the  day  succeeding,  is  immaterial ;  for  in 
either  case  the  result  must  be  the  same,  for  the  latest  legis- 
lative expression  is  found  in  it,  either  in  connection  with 
the  act  of  the  6th,  or  in  its  own  provisions  considered  with- 
out reference  to  that  act.  We  need  not  decide,  nor  do  we 
decide,  that  the  act  of  March  6th  is  to  be  considered  withont 
reference  to  that  of  the  6th,  because  it  is  wholly  unnecessary 
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to  do  SO ;  for,  grantiDg  all  that  the  appellants  can  even 
plausibly  claim,  the  two  acts  mast  be  considered  together. 
Repeals  hj  implication  are  not  favored,  and,  with  this  famil- 
iar rale  in  mind,  we  can  not  hold  that  the  act  of  March  6th 
(conceding  it  to  be  valid)  repealed  that  which  went  into 
force  on  the  previous  day.  The  utmost  that  can  be  granted 
the  appellants  (and  this  is  granting  very  much)  is  that  the 
two  acts  of  March,  1883,  shall  both  stand,  and,  if  they  do 
stand,  they  must  be  construed  together.  They  most,  indeed, 
be  construed  with  reference  to  the  great  system  of  which 
they  form  a  part,  and  thus  construed  there  can  be  no  doubt 
that  this  appeal  must  fail. 

Judgment  affirmed. 
Filed  Oct  29, 1890. 


No.  14,446. 

Elenbebo  v.  Russell. 

AimCAl*. — JStMintfi^  ai  Large. — AeHon  for  Penonal  Ir^uriM, — Vteiotu 
pontitm  i^  AniimaL — CknmpUivid. —  What  ii  Mud  ^t«r.— In  an  action  to  re- 
cover  damages  for  penonal  injories  aostained  by  the  plaintiff  by  being 
attacked  by  a  cow  belonging  to  the  defendant,  which  he  permitted  to  ran 
at  large,  a  complaint  is  defective  that  fails  to  allege  that  the  animal 
possessed  a  yicions  disposition,  or  propensity,  which  inclined  it  to  at- 
tack mankind.  Without  snch  allegation  there  is  necessarily  no  charge 
that  the  defendant  had  notice  of  any  snch  evil  disposition.  And  as  the 
wilfal  conduct  of  the  animal  in  attacking  the  plaintiff  was  not  such  as 
the  defendant  had  a  right  to  expect,  or  might  anticipate,  he  is  not  re- 
sponsible for  the  injury  caused  by  such  unexpected  and  wilful  conduct. 

Bavb. — OwMT  tjf  Domestic  AnimaL^DvUy  of  to  Keep  Confived, — Failure  to  Do 
Sor-^  When  Liable  for  Datnages, — The  common  law  is  in  force  in  this  6tate» 
except  so  far  as  domestic  animals  are  permitted  to  run  at  large  by  the 
board  of  commissioners,  as  provided  in  section  2637,  R.  8.  1881,  and  it 
therefore  becomes  the  duty  of  the  owner  to  keep  them  confined  to  his 
own  premises.  The  owner  of  a  domestic  animal,  however,  is  not  liable 
because  of  a  negligent  failure  to  keep  it  confined  on  his  own  premises, 
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except  for  the  consequences  which  may  be  anticipated  because  of  its 
well-known  disposition  and  habits,  anless  it  is  possessed  of  a  vicioiis 
disposition,  of  which  he  had  notice. 

From  the  Switzerland  Circuit  Court. 

W.  A.  Johnston  and  L.  0.  Schroeder,  for  appellant. 
W.  D.  Ward,  J.  A.  Van  Osdol  and  G.  8.  Pleasants,  for 
appellee. 

Berkshire^  C.  J. — This  action  was  instituted  by  the  ap- 
pellee to  recover  damages  for  an  injury  to  her  person  which 
she  alleged  she  had  suffered  because  of  the  negligence  of  the 
appellant.  Originally  there  were  two  paragraphs  in  the 
complaint,  and  two  parlies  defendant  to  the  action,  but 
upon  the  trial  the  cause  was  dismissed  as  to  Mrs.  Klenbeig, 
and  the  first  paragraph  of  complaint  withdrawn. 

The  appellant  filed  a  demurrer  to  the  second  paragraph  of 
complaint,  and  the  ruling  of  the  court  being  adverse  to  him 
he  saved  an  exception  and  filed  an  answer  in  general  denial. 

The  cause  was  tried  by  a  jury  who  returned  a  verdict  for 
the  appellee. 

The  appellant  filed  his  written  motion  for  a  new  trial, 
which  the  court  overruled,  and  he  reserved  an  exception; 
thereupon  the  court  gave  judgment  for  the  appellee. 

There  are  but  two  errors  assigned,  which  are  as  follows: 
1.  The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint.    2.   It  erred  in  overruling  the  motion  for  a  new  trial. 

The  principal  question,  and  the  only  one  that  we  need 
consider,  is  the  propriety  of  the  court's  action  in  overruling 
the  demurrer  to  the  complaint.  The  averments  in  the  com- 
plaint in  brief  are,  that  the  appellee  and  appellant  resided  in 
the  city  of  Vevay,  in  this  State ;  that  the  appellant  was  the 
owner  of  a  certain  cow  which  he  permitted  to  roam  through 
and  along  the  streets  of  said  city  at  will,  and  pasture  upon 
the  public  commons  therein ;  that  during  the  time  said  ani- 
mal was  so  allowed  to  run  at  large  in  said  city,  there  was  in 
existence  no  order  of  the  board  of  commissioners  of  Swite- 
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erland  couuty  allowing  cows  to  run  at  large  or  pasture  upon 
the  public  commons ;  that  while  thus  at  large  and  roaming 
about  in  said  city  said  animal  attacked  the  appellee,  and  with 
her  horns, and  otherwise, seriously  injured  the  person  of  the 
appellee. 

The  complaint  contains  a  good  averment  as  to  the  absence  of 
contributory  negligence  on  her  part,  but  it  contains  no  alle- 
gation that  the  animal  possessed  a  vicious  disposition  or  pro- 
pensity which  inclined  it  to  attack  mankind. 

Our  own  cases  hold  that  the  common  law  is  in  force  in 
this  State,  except  so  far  as  domestic  animals  are  permitted 
to  run  at  large  by  the  board  of  commissioners,  as  provided 
in  section  2637,  S>.  S.  1881,  and,  therefore,  it  becomes  the 
duty  of  the  owner  to  keep  them  confined  to  his  own  premises. 
Stone  V.  Kopha,  100  Ind.  458 ;  Cincinnati^  etc.y  R.  W.  Go,  v. 
Hiltzhan^ry  99  Ind.  486 ;  Lyon^s  v.  Terre  Haute,  etc.,  R.  R^ 
Co.f  101  Ind.  419;  Cincifinati,  etc.,  R.  R.  Co.  v.  Street^  50 
Ind.  225 ;  Jeffersonville,  etc.,  R.  R.  Co,  v.  Underhill,  48  Ind. 
389 ;  Jeffersonville^  etc.,  R.  R.  Co.  v.  Adams,  43  Ind.  402 ; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Harter^  38  Ind.  557 ;  ia- 
fayette,  etc.,  R.  R.  Co.  v.  Shrirur,  6  Ind.  141 ;  Williama  v. 
New  Albany,  etc.,  R.  R.  Co.,  5  Ind.  111. 

It  is  the  duty  of  the  owner  of  domestic  animals  to  fence 
them  in  where  they  are  such  as  can  be  fenced  against,  and 
not  the  duty  of  his  neighbors  to  fence  them  out ;  but  it  does 
not  necessarily  follow  that  the  owners  of  domestic  animals 
suffered  to  run  at  large,  or  to  trespass  upon  the  lands  of 
others,  are  thereby  rendered  responsible  for  all  iujurioos 
acts  committed  by  such  animals  while  away  from  the  prem- 
ises of  the  owner. 

In  Fletcher  v.  Rylands,  an  English  case  found  in  Thomp- 
son Law  of  Negligence,  on  page  1  (but  see  p.  26),  it 
is  said  :  ^'  The  law  as  to  them  (speaking  of  cattle)  seems  to 
be  perfectly  settled  from  early  times ;  the  owner  must  keep 
them  in  at  his  peril,  or  he  will  be  answerable  for  the  natural 
consequences  of  their  escape, — ^that  is  with  regard  to  tame 
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beasts,  for  the  grass  they  eat  and  trample  upon,  though  not 
for  any  injury  to  the  person  of  others,  for  our  ancestors 
have  settled  that  it  is  not  the  general  nature  of  horses  to 
kick,  or  bulls  to  gore/'  And  all  of  the  authorities  seem  to 
agree  that  the  owner  of  a  domestic  animal  is  not  liable  be- 
cause of  a  negligent  failure  to  keep  it  confined  on  his  own 
premises,  except  for  the  consequences  which  may  be  antici- 
pated because  of  its  well-known  disposition  and  habits, 
unless  it  is  possessed  of  a  vicious  disposition  of  which  he 
had  notice.  In  Lo9ee  v.  Buchanan,  51  N.  Y.  476  (but  see 
Thompson  Law  of  Negligence,  p.  62),  it  is  said  :  '^ As  to  the 
former  (speaking  of  domestic  animals),  the  owner  is  not  re- 
sponsible for  such  injuries  as  they  are  not  accustomed  to  do, 
by  the  exercise  of  vicious  propensities  which  they  do  not 
usually  have,  unless  it  can  be  shown  that  he  has  knowledge 
of  the  vicious  habit  and  propensity.  As  to  all  animals,  the 
owner  can  usually  restrain  and  keep  them  under  control,  and 
if  he  will  keep  them  he  must  do  so.  If  he  does  not,  he 
is  responsible  for  any  damage  which  their  well-known  dis- 
position leads  them  to  commit.  I  believe  the  liability  to  be 
based  upon  the  fault  which  the  law  attributes  to  him,  and 
no  further  actual  negligence  need  be  proved  than  the  &ct 
that  they  are  at  large  unrestrained.'^ 

We  believe  the  foregoing  to  be  a  correct  statement  of  the 
law  in  such  cases.  Earl  v.  Van  Alstine,  8  Barb.  630;  Van 
Leuven  v.  Lyke,  1  N.  Y.  615 ;  Vrooman  v.  Lawyer ^  13  Johns. 
339 ;  Thompson  Law  of  Neg.,  section  16,  p.  201 ;  Thomp- 
son Law  of  Neg.,  section  26,  p.  209 ;  Durham  v.  Musselman, 
2  Blackf.  96;  Thompson  Law  of  Neg.,  section  10,  p.  389; 
Sinram  v.  Pittsburgh,  etc.,  B.  W.  Co.,  28  Ind.  244 ;  Smith  v. 
Oauaeyy  22  Ala.  568 ;  Wormley  v.  Gregg,  66  111.  251 ;  Dearth 
V.  Bakery  22  Wis.  73. 

In  S.  &  R.  Law  of  Neg.,  section  629,  it  is  said :  "  But 
the  owner  of  creatures  which  as  a  species  are  harmless  and 
domesticated,  and  are  kept  for  convenience  or  use,  such  as 
dogs,  cattle,  horses,  and  even  bees,  is  not  liable  for  injuries 
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wilfully  committed  by  them,  unless  he  is  proved  to  have 
had  notice  of  the  inclination  of  the  particular  animals  com- 
plained of  to  commit  such  injuries.  If,  having  had  such  no- 
tice, he  neglects  to  keep  them  confined  where  no  one  can 
suffer  from  them  while  using  ordinary  care,  he  is  liable  for 
all  injuries  committed  by  them.  And  the  owner  of  even  a 
wild  beast  is  not  liable  for  injuries  caused  by  it  in  a  manner 
which  no  acquaintance  with  its  nature  could  have  led  him  to 
expect,  except  upon  similar  evidence  of  notice.'' 

As  the  complaint  fails  to  allege  that  the  cow  had  an  evil 
disposition,  such  as  would  lead  her  to  attack  human  beings, 
necessarily  there  is  no  charge  that  the  appellant  had  notice 
of  any  such  evil  disposition.  And  as  the  wilful  conduct  of 
the  animal  in  attacking  the  appellee  was  not  such  as  the 
appellant  had  a  right  to  expect  or  might  anticipate,  he  is 
not  responsible  for  the  injury  caused  by  such  unexpected  and 
wilful  conduct. 

In  Cooley  Torts,  at  page  403,  it  is  said  :  "  But  there  are 
other  mischiefs  which  may  be  committed  by  domestic  ani- 
mals that  one  is  under  no  obligation  to  anticipate  and  guard 
against,  because  they  are  not  the  result  of  a  general  propen- 
sity, but  are  committed,  if  at  all,  by  exceptionally  vicious 
individuals  of  the  particular  species  of  animals.  Thus, 
though  every  horse  will  roam  into  neighboring  fields  if 
not  restrained  from  doing  so,  it  is  only  in  rare  and  excep- 
tional cases  that  a  horse  will  attack  and  injure  those  who 
come  near  him.  Therefore,  while  the  owner  should  anticipate 
and  protect  against  trespass  on  lands  by  his  horses,  he  is 
under  no  moral  obligation  to  anticipate  that  a  horse  in  which 
no  such  disposition  has  been  discovered  will  suddenly  make 
an  assault  upon  and  kick  and  bite  some  passer-by  who 
chances  to  come  within  his  reach.  For  this  reason  the 
keeper  of  a  domestic  animal  is  not  in  general  responsible 
for  any  mischief  that  may  be  done  by  such  animal  which 
was  of  a  kind  not  to  be  expected  from  him,  and  which  it 
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would  not  be  negligence  in  the  keeper  to  fail  to  guard 
against.'^ 

It  seems  to  be  clear  that  the  court  erred  in  overmling  the 
demurrer  to  the  complaint. 

Judgment  reversed^  with  costs. 

FJled  Oct.  29, 1890. 


No.  13,686. 

_    — r  Renihan  et  AL.  V.  Wright  et  Aii. 
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J 50  342 
"^   ^    .OoBFSB. — Ouslody  and  Burial  of, — Survwing  Rehiioes  EntiiUd  to. — Adio»  if 

167     79         Huabcmd  and   W^e, — BailmenL — Complaint. — Sufficiency  tf. — Demurrer. — 
Parties. — In  an  action  instituted  bj  husband  and  wife  against  the  defend- 
ants, undertakers  and  funeral  directors,  it  was  alleged  in  the  complaint 
that  the  plaintiffs  employed  the  defendants  to  take  charge  of  and  safely 
keep,  in  a  secure  vault,  the  body  of  their  deceased  daughter  until  sudi 
time  as  they  might  be  prepared  and  ready  to  inter  the  same ;  that  in 
pursuance  of  such  employment  the  defendants  took  charge  of  said  re- 
*    mains  and  placed  the  same  in  a  vault;  that  plaintiffs  compensated  them 
for  the  services  they  agreed  to  render ;  that  the  defendants  did  not  safely 
and  securely  keep  said  remains,  but  carelessly  and  negligently  took  or 
allowed  the  same  to  be  taken  and  buried  or  otherwise  disposed  of,  and 
wrongfully  refused  to  inform  the  plaintiffs  where  said  remains  had  been 
removed  to,  further  than  to  say :    "  Your  child  is  in  Ohio ; "  that  by 
reason  thereof  the  plaintiffs  had  suffered  great  distress  of  mind.    Prayer 
for  damages. 
Heldj  that  the  bodies  of  the  dead  belong  to  the  surviving  relatives,  in  the 
">  order  of  inheritance,  as  other  property,  and  that  they,  and  not  the  ez- 
'    ecu  tor  or  administrator,  have  the  right  to  the  custody  and  burial  of  ibe 

same. 
Heid,  also,  that  the  complaint  was  not  subject  to  demurrer  on  the  ground 
that  it  did  not  state  a  cause  of  action  in  favor  of  both  the  plaintiffs ;  that 
it  disclosed  a  joint  cause  of  action  in  the  plaintiffs,  it  being  alleged  that 
both  the  plaintiffs  entered  into  the  contract  of  bailment  therein  set  out, 
and  that  they  jointly  compensated  the  defendants  for  such  bailment. 
Same. — Anstoer. — Ptea  of  Satisfaction. — Iwmfficieney  of. — ^An  answer  to  the 
foregoing  complaint  alleged,  in  substance,  that  the  plaintiffs  had  failed 
to  pay  the  agreed  compensation ;  that  the  defendants  by  mistake  bad 
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shipped  the  body  to  some  point  of  interment  not  remembered  by 
them  at  the  time  the  body  was  demanded  by  the  plaintiffs;  that  they  so 
notified  the  plaintiffs  and  promised  them  to  immediately  find  the  place 
of  interment  and  without  delay  return  the  body ;  that  the  plaintiffs  ex- 
pressed themselves  as  satisfied  with  this  arrangement;  (hat  shortly  af- 
terwards said  body  was  returned  to  the  defendants,  and  was  taken  by 
the  plaintiffs  and  interred ;  that  the  return  of  the  corpse  was  taken  and 
received  by  the  plaintiffs  in  full  and  perfect  satisfaction  of  all  wrongs 
and  injuries  incident  to  the  mistake  made  by  the  defendants. 

Hdd,  that  the  last  averment  of  the  answer  was  the  statement  of  a  mere 
conclusion,  not  warranted  by  any  premises  preceding  it. 

Held,  also,  that  the  answer  was  bad,  inasmuch  as  it  was  the  duty  of  the 
defendants  to  procure  a  return  of  the  corpse,  and  there  is  no  averment 
that  the  plaintiffs  agreed  with  the  defendants  that  they  would  accept 
such  return  in  satisfaction  of  the  cause  of  action  upon  which  the  com- 
plaint is  based. 

Same. — InUmetion  to  Jury. — Mental  Anguish, — Right  to  Recover  for. — Dam- 
ages.— Presumption  as  to. — It  was  proper  for  the  court  to  instruct  the  jury 
that  in  assessing  the  damages  they  might  take  into  consideration  the 
mental  anguish  of  the  plaintiffs,  if  they  suffered  any  mental  anguish  on 
account  of  the  matters  set  out  in  the  complaint.  Where  a  person  con- 
tracts, upon  a  sufficient  consider ation,to  do  a  particular  thing,  the  fail- 
are  to  do  which  may  result  in  anguish  and  distress  of  mind  on  the  part 
of  the  other  contracting  party,  he  is  presumed  to  have  contracted  with 
reference  to  the  payment  of  damages  of  that  character  in  the  event  such 
damages  accrue  by  reason  of  a  breach  of  the  contract  on  his  part. 

From  the  Marion  Superior  Court. 

B.  F,  Davis  J  for  appellants.. 
C7.  E.  Clark,  for  appellees. 

Coffey,  J.  — In  this  case  the  complaint  alleges  that  ap- 
pellees, being  husband  and  wife,  on  the  10th  day  of  Decem- 
ber, 1884,  employed  the  appellants,  who  were  undertakers 
and  funeral  directors,  in  the  city  of  Indianapolis,  to  take 
charge  of  and  safely  keep,  in  a  secure  vault,  the  body  of  the 
deceased  daughter  of  the  appellees  until  such  time  as  they 
might  be  prepared  and  ready  to  inter  the  same ;  that  appel- 
lants, in  pursuance  of  such  employment,  took  charge  and 
possession  of  said  remains  and  placed  the  same  in  a  vault, 
and  that  the  appellees  compensated  the  appellants  to  safely 
keep  the  said  remains  therein  until  such  time  as  they  might 
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be  prepared  and  readj  to  inter  the  same ;  that  the  said  ap- 
pellants did  not  safely  and  securely  keep  said  remains,  but 
carelessly  and  negligently  took  or  allowed  the  same  to  be 
taken  and  buried,  or  otherwise  disposed  of,  and  wrongfully 
refused,  and  still  refuse^  to  inform  the  appellees  where  said 
remains  have  been  removed  to,  further  than  to  say :  ''  Your 
child  is  in  Ohio;'^  that  by  reason  thereof  appellees  have 
suffered  great  distress  of  mind,  and  are  damaged  in  the  sum 
of  five  hundred  dollars,  etc. 

The  court  overruled  a  demurrer  to  this  complaint,  where- 
upon the  appellants  filed  an  answer  in  three  paragraphs. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  said  answer,  and  a  trial  of  the  cause  by  a  jury,  upon 
issues  formed,  resulted  in  a  verdict  for  the  appellees,  upon 
which  the  court,  over  a  motion  for  a  new  trial,  rendered 
judgment. 

The  assignment  of  error  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  overruling  a  demurrer  to  the 
complaint,  in  sustaining  a  demurrer  to  the  second  paragraph 
of  the  answer,  and  in  overruling  the  motion  of  the  appel- 
lants for  a  new  trial. 

The  appellants  claim  that  the  complaint  is  not  sufficient: 

First.  Because  it  does  not  show  a  cause  of  action  in  iavor 
of  both  of  the  appellees. 

Second.  Because  the  right  to  control  a  corpse  and  super- 
intend the  burial  thereof  is  in  the  executor  or  administrator 
and  not  in  the  next  of  kin,  and  for  this  reason  the  complaint 
does  not  state  a  cause  of  action  in  favor  of  either  of  the  ap- 
pellees. 

It  is  settled  that  where  a  complaint  does  not  state  a  cause 
of  action  in  favor  of  all  the  plaintifis  it  is  not  sufficient  to 
withstand  a  demurrer.  Naf>e  v.  Hadley,  74  Ind.  155 ;  Yater 
V.  State,  ex  rel,,  58  Ind.  299 ;  Neal  v.  State,  ex  rel.,  49  Ind. 
61.  But  if  any  cause  of  action  exists  in  favor  of  the  appel- 
lees in  this  case,  we  think  it  is  joint. 

It  is  alleged,  substantially,  in  their  complaint,  that  both 
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the  appellees  entered  into  the  contract  of  bailment  therein 
aet  out,  with  the  appellants,  and  that  they  jointly  compen- 
ated  the  appellants  for  such  bailment.  It  follows,  we  think, 
that  they  are  entitled  to  maintain  a  joint  action  for  a  breach 
of  sUoh  contract.  The  appellants  are  in  error  in  assuming 
that  the  complaint  sounds  wholly  in  to7^,  and  that  there  is 
no  community  of  interest  existing  in  the  appellees. 

While  it  may  be  true  that  the  matters  charged  partake 
largely  of  the  nature  of  a  tort,  yet  they  are  so  intimately  con- 
nected with  the  contract  of  bailment  alleged  in  the  com- 
plaint as  to  be  incapable  of  separation  from  it;  and  in  this 
consists  the  unity  of  interest  which  gives  the  joint  right  to 
prosecute  the  action. 

The  second  objection  urged  against  this  complaint  pre- 
sents a  much  more  difficult  question.  The  decided  eases 
bearing  upon  the  question  are  somewhat  confused,  and  are 
not  free  from  conflict.  This  confusion  and  conflict  arise, 
no  doubt,  in  the  attempt  on  the  part  of  some  of  the  courts, 
in  this  country,  to  follow  the  decisions  of  the  courts  in  Eng- 
land, While  other  courts  have  asserted  that  the  rule  of  de- 
cision in  that  country  can  have  no  application  in  the  Amer- 
ican courts.  It  is  quite  clear  to  us  that  but  little  light  can 
be  had  upon  the  question  now  under  consideration  from  the 
decisions  found  in  the  English  reports,  for  the  reason  that 
the  jurisprudence  of  that  country  is  peculiarly  compounded, 
embracing  largely  the  ecclesiastical  element  not  found  in 
our  jurisprudence.  In  that  country  the  partition  of  judicial 
authority  between  the  church  and  the  state  has  materially 
narrowed  the  powers  and  actions  of  the  common  law  courts. 
This  condition  is  peculiar  to  England,  and  for  that  i*eason  the 
English  decisions  upon  questions  kindred  to  the  one  before  us 
should  not  exert  any  controlling  influence  over  the  courts 
of  this  country,  where  no  such  partition  exists.  It  is  as- 
serted, and,  perhaps,  truthfully,  that  Cuthbert,  Archbishop 
of  Canterbury,  first  introduced  burial  in  churchyards  in 
England,  in  the  year  750. 
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The  exclusive  power  of  the  ecclesiastics,  denominated 
^^  Ecclesiastical  Cognizance/^  became  both  executive  and  ju- 
dicial soou  after  the  Norman  Conquest.  It  was  executive, 
in  taking  the  dead  body  into  actual  possession  and  guarding 
its  repose  in  consecrated  ground;  and  it  was  judicial  in  de- 
ciding all  controversies  involving  the  possession  or  the  use 
of  holy  places,  as  well  as  in  adjudicating  upon  the  question 
as  to  who  should  be  allowed  to  lie  in  consecrated  earth ;  and, 
in  fact,  who  should  be  allowed  to  be  interred  at  all.  The 
clergy  monopolized  the  judicial  power  over  the  subject  of 
burial ;  while  the  secular  courts,  stripped  of  all  authority 
over  the  dead,  were  confined  to  the  protection  of  the  monu- 
ments, or  other  external  emblems  of  grief  erected  by  the 
living. 

The  heir  could  maintain  no  action  in  the  common  law 
courts  for  the  disturbance  of  the  remains  of  his  buried  an- 
cestors, the  remedy  for  such  wrong  belonging  to  the  parson, 
in  whom  was  vested  the  freehold  of  the  soil  in  which  the  bu- 
rial was  made.     Third  Institute,  page  203. 

The  power  exercised  by  the  ecclesiastical  tribunals  of 
England  is  not  spiritual,  but  temporal  and  judicial.  It  is  a 
legal  secular  authority  which  they  have  gradually  abstracted 
from  the  ancient  civil  courts  to  which  it  had  originally  be- 
longed. It  will  thus  be  seen  by  this  brief  review  of  the  law 
in  England,  upon  the  subject  now  in  hand,  that  the  decisions 
of  the  courts  of  that  country  upon  the  subject  of  the  right 
of  relations  to  control  the  bodies  of  the  dead  are  not  au- 
thorities in  this  country.  As  we  have  no  division  of  power 
between  the  church  and  the  state  in  this  country,  it  follows 
that  much  of  the  power  exercised  by  ecclesiastical  tribunals 
in  England  is  vested,  of  necessity,  in  the  secular  courts,  here 
charged  with  the  general  administration  of  the  law. 

The  necessity  for  the  existence  and  exercise  of  such  power 
must  be  apparent  to  all.  Without  it  the  right  to  take  the 
exclusive  control  of  a  corpse  and  care  for  and  bury  it  could 
not  be  enforced.     The  father  could  not  legally  protect  the 
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remains  of  his  children,  or  the  husband  of  his  wife,  in  the 
absence  of  such  power.  While  the  law  might  punish  the 
body-snatcher  who  desecrated  the  gravCi  it  would  be  power- 
less to  restore  the  body  to  the  relatives.  The  courts  in  this 
State,  in  our  opiniou,  possess  the  power  to  enforce  the  rights 
of  the  appellees  in  this  case  to  the  body  of  their  deceased 
daughter,  if  the  law  gives  them  the  right  to  its  custody,  and 
the  right  to  give  it  decent  burial ;  and  they  also  possess  the 
power  to  assess  such  damages  as  may  accrue  to  them  on  ac- 
count of  being  deprived  of  such  right. 

It  will  not  do  to  say  that  the  custody  of  a  corpse  belongs 
to  the  evcecutor  or  administrator  of  the  deceased,  and  that  it 
must  be  interred  by  him,  for  under  our  law  no  letters  of 
administration  can  be  granted,  except  to  relatives,  for  the 
period  of  twenty  days  after  death.  In  the  event  of  the  ina- 
bility of  the  relatives  to  give  the  bond  required  by  law,  no 
provision  for  the  burial  could  legally  be  made  during  that 
period.  Certainly,  our  law-matters  did  not  understand  that  no 
one  except  an  executor  or  administrator  had  the  legal  right  to 
the  custody  and  burial  of  a  corpse.  Then  in  whom  is  the  right 
vested  ?  In  the  case  reported  in  4  Bradf.(N.  T.)  503,  this  ques- 
tion is  fully  considered  and  passed  upon  by  the  Supreme  Court 
of  New  York.  In  that  case,  as  appears  by  the  report,  in 
widening  Beekman  street,  in  the  City  of  New  York,  the  com- 
missioners, in  estimating  the  assessments,  awarded  to  a  cor- 
poration known  as  the  Brick  Presbyterian  Church,  (28,000, 
as  the  value  of  a  certain  piece  of  land  taken  for  that  purpose. 

The  names  of  all  the  persons  interested  in  the  land  not 
being  known  the  money  was  paid  to  the  chamberlain  of  the 
city  of  New  York,  to  abide  the  order  of  the  court.  .  In  the 
parcel  of  land  so  taken  were  embraced  certain  vaults  for  the 
burial  of  the  dead,  in  which  various  individuals  claimed 
rights  of  interment,  and  the  use  thereof  as  vaults  for  the 
burial  of  the  dead.  The  corporation,  the  Brick  Presbyte- 
rian Church,  was  entitled  to  the  whole  of  said  sum,  subject 
to  the  rights  of  said  vault-holders.     The  question  of  the 


642  SUPREME  COURT  OF  INDIANA, 

£enihaii  etaLv,  Wright  et  aL 

rights  of  the  respective  parties  in  this  fund  was  referred  to 
the  Hon.  Samuel  B.  Ruggles^  with  directions  to  investigate 
the  facts  and  report  the  amount  due  to  each.  During  his 
investigation  the  remains  of  one  Moses  Sherwood  were  iden- 
tified by  his  daughter^  Maria  Smith,  who,  acting  for  herself 
and  sister,  and  for  the  descendants  of  her  brothers  and  sis- 
ters, five  in  all,  who  had  died,  claimed  that  such  remains 
should  be  re-interred  in  a  separate  grave,  in  such  suitable  lo* 
cality  as  she  might  select ;  that  the  existing  monument  be 
erected  over  such  grave,  and  that  the  necessary  expenses  be 
defrayed  out  of  the  fund  in  court.  It  appeared  that  Moses 
Sherwood  was  buried  on  the  strip  of  ground  taken  in  widen- 
ing the  street,  in  the  year  1801 ;  that  the  tomb-stone  was 
erected  at  the  time,  to  mark  his  grave,  and  quietly  stood 
there  over  his  remains  until  they  were  thrust  aside  by  the 
city  corporation  to  give  place  for  the  cartways  and  fiK>twalks 
of  Beekman  street  as  widened. 

Mr.  Ruggles  filed  his  report  and  the  cause  coming  on  fi>r 
bearing  at  the  special  term  of  the  Supreme  Court,  in  April, 
1856,  the  report,  as  the  law  of  the  case,  was  aflSrmed.  The 
report  contains  a  statement  of  the  learned  referee's  investi- 
gation of  the  law  of  burial,  and  it  is  believed  to  be  the 
most  accurate  and  elaborate  collection  and  statement  of  the 
law  upon  that  subject  yet  published.  In  commenting  upon 
the  question  now  under  consideration,  Mr.  Ruggles  says: 
''  It  will  be  seen  that  much  of  the  apparent  difficulty  of  this 
subject  arises  from  a  false  and  needless  assumption,  in  bold* 
ing  that  nothing  is  property  that  has  not  a  pecuniary  value. 
The  real  question  is  not  of  the  disposable,  marketable  value 
of  a  corpse,  or  its  remains,  as  an  article  of  traffic,  but  it  is  of 
the  sacred  and  inherent  right  to  its  custody «.  in  order  decently 
to  bury  it,  and  secure  its  undisturbed  repose.  The  dogma  of 
the  English  ecclesiastical  law,  that  a  child  has  no  such 
claim,  no  such  exclusive  power,  no  peculiar  interest  in  the 
dead  body  of  its  parent,  is  so  utterly  inconsistent  with  every 
enlightened  perception  of  personal  right,  so  inexpressibly 
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repalsive  to  every  proper  moral  sense,  that  its  adoption 
would  be  an  eternal  disgrace  to  American  jurisprudence. 
The  establishment  of  a  right  so  sacred  and  precious,  ought 
not  to  need  any  judicial  precedent.  Our  courts  of  justice 
should  place  it,  at  once,  where  it  should  fundamentally  rest 
forever,  on  the  deepest  and  most  unerring  instincts  of  hu- 
man nature;  and  hold  it  to  be  a  self-evident  right  of  hu- 
manity, entitled  to  legal  protection,  by  every  consideration 
of  feeling,  decency  and  christian  duty.  The  world  does  not 
contain  a  tribunal  that  would  punish  a  son  who  should  re- 
sist, even  unto  death,  any  attempt  to  mutilate  his  father's 
corpse,  or  tear  it  from  the  grave  for  sale  or  dissection ;  but 
where  would  he  find  the  legal  right  to  resist,  except  in  his 
peculiar  and  exclusive  interest  in  the  body?'' 

The  final  conclusions  reached  by  Mr.  Buggies  upon  the 
subject  of  the  legal  aspect  of  the  matters  refered  to  him  for 
his  report,  were : 

'^  1.  That  neither  a  corpse,  nor  its  burial,  is  legally  sub- 
ject, in  any  way,  to  ecclesiastical  cognizance,  nor  to  sacerdo- 
tal power  of  any  kind. 

'^  2.  That  the  right  to  bury  a  corpse  and  to  preserve  its 
remains,  is  a  legal  right,  which  the  courts  of  law  will  recog- 
nize and  protect. 

"  3.  That  such  right,  in  the  absence  of  any  testamentary 
disposition,  belongs  exclusively  to  the  next  of  kin. 

*^  4.  That  the  right  to  protect  the  remains  includes  the 
right  to  preserve  them  by  separate  burial,  to  select  the  place 
of  sepulture,  and  to  change  it  at  pleasure." 

Following  the  law,  as  announced  by  Mr.  Ruggles  in  the 
report  above  referred  to,  this  court  held  in  the  case  of  Bogeri 
V,  City  of  Indianapolis,  13  Ind.  134,  that  the  bodies  of  the 
dead  belong  to  the  surviving  relatives,  in  the  order  of  in- 
heritance, as  other  property,  and  that  they  have  the  right  to 
the  custody  and  burial  of  the  same. 

Our  conclusion  is,  that  the  custody  of  the  corpse  and  the 
right  of  burial  do  not  belong  to  the  executor  or  adminis- 
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trator,  but  to  the  next  of  kin,  and  that  the  courts  of  this 
State  possess  the  power  to  protect  such  next  of  kin  in  the  ex- 
ercise of  such  right. 

It  follows  that  the  court  did  UQt  err  in  overruling  the  ^ 
murrer  to  the  complaint  in  this  cause. 

The  second  paragraph  of  the  answer  avers  that  the  appel- 
lants prepared  the  corpse  named  in  the  complaint  for  burial 
on  or  about  the  10th  day  of  December,  1884,  and^jdaced  the 
same  in  a  vault  wherein  were  placed  the  corpses  of  other 
children  of  like  age,  and  in  all  respects  prepared  in  the  same 
manner  for  interment;  that  in  consideration  therefor  the 
appellees  promised  and  agreed  to  pay  the  appellants  a  &ir 
and  reasonable  price,  which  was  twenty  dollars ;  that  on  or 
about  the  29th  day  of  April^  1885,  the  appellees  notified  the 
appellants  that  they  desired  to  have  their  said  child  interred, 
when,  for  the  first  time,  they  discovered  that  said  body  and 
corpse  had  been,  by  the  appellants,  shipped,  by  mistake,  to 
some  point  for  interment  not  then  remembered  by  them  ;  that 
they  then  and  there  so  notified  the  appellees,  and  promised 
them  to  immediately  find  the  place  of  the  interment  of  said 
body,  and  without  delay  return  the  same  to  appellees,  to 
which  the  appellees  expressed  their  satisfaction ;  that  on  the 
4th  day  of  May,  1885,  they  learned  that  said  corpse  had  been 
shipped  to  and  interred  at  Ohio,  in  the  State  of  Pennsylva- 
nia, and  so  notified  the  appellees,  and  informed  them  that 
they  would  have  said  corpse  returned  by  express  at  their 
expense,  to  wit,  the  sum  of  $50,  to  which  the  appellees  as- 
sented ;  that  immediately  thereafter,  and  before  said  corpse 
had  time  to  arrive  at  the  city  of  Indianapolis,  to  wit :  on  the 
5th  day  of  May,  1885,  the  appellees  commenced  this  action; 
that  afterwards,  on  or  about  the  10th  day  of  May,  1885,  the 
body  of  said  child  was  returned  to  appellants,  and  was  taken 
by  the  appellees  and  interred  ;  all  of  which  was  taken  and 
received  by  the  appellees  in  full  and  perfect  satisfaction  of 
all  wrongs  and  injuries  incident  to  the  mistake  made  by  the 
appellants  in  sending  said  body  to  the  town  of  Ohio,  in  place 
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of  one  of  said  other  like  corpses  in  their  said  vaalt;  that  ap- 
pellees have  failed  to  pay  said  sum  of  $20^  or  any  part 
thereof,  although  .the  same  was  past  due  at  the  time  of  the 
commencement  of  this  suit. 

We  do  not  think  the  court  erred  in  sustaining  a  demurrer 
to  this  answer.  It  is  drawn,  and  proceeds  upon  the  theory 
that  the  appellees  accepted  the  acts  of  the  appellants  in  the 
matter  of  the  return  of  the  corpse  in  full  accord  and  satis- 
faction of  the  cause  of  action  set  up  in  the  complaint.  The 
averment  found  in  the  answer,  at  its  close,  to  the  effect  that 
a  return  of  the  corpse  was  taken  and  received  by  the  appel- 
lees in  full  and  perfect  satisfaction  of  all  wrongs  and  inju- 
ries incident  to  the  mistake,  etc.,  made  by  the  appellants,  is 
the  statement  of  a  mere  conclusion,  not  warranted  by  any 
premises  preceding  it.  It  was  the  duty  of  the  appellants  to 
procure  a  return  of  the  corpse ;  and  there  is  no  averment  in 
the  answer  that  the  appellees  agreed  with  the  appellants  that 
they  would  accept  such  return  in  satisfaction  of  the  cause  of 
action  upon  which  the  complaint  is  based. 

The  only  matter  urged  under  the  assignment  of  error,  call- 
ing in  question  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  relates  to  the  instructions  in  the  cause. 
The  court  instructed  the  jury  that  in  assessing  the  damages 
they  might  take  into  consideration  the  mental  anguish  of 
the  appellees,  if  they  suffered  any  mental  anguish  on  account 
of  the  matters  set  out  in  the  complaint. 

In  this  instruction  we  do  not  think  the  court  erred.  The 
case  is  analogous  in  principle  to  the  case  of  Reese  v.  Western 
Union  Tel.  Co,,  123  Ind.  294.  In  that  case  it  was  held  that 
the  telegraph  company  was  liable  for  the  mental  anguish  oc- 
casioned by  its  failure  to  deliv^er  a  message  in  case  of  ex- 
treme illness.  The  doctrine  announced  in  that  case  is  fully 
supported  by  the  cases  of  Western  Union  Tel.  Co.  v.  Gooper,  71 
Texas,  507 ;  Hays  v.  Houston,  etc.,  R.  R.  Co.,  46  Texas,  272 ; 
Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695 ;  Beasley 
Vol.  125.— 35 


546  SUPREME  COURT  OF  INDIANA, 

Benihan  tied.  v.  Wright  el  oL 

V.  Wedem  Union  Td.  Co.,  39  Fed.  Bep.  181.  The  cases  rest 
upon  the  reasonable  doctrine  that  where  a  person  contracts, 
upon  a  sufficient  consideration!  to  do  a  particular  thing,  the 
failure  to  do  which  may  result  in  anguish  and  distress  of 
mind  on  the  part  of  the  other  contracting  party,  he  is  pre- 
sumed to  have  contracted  with  reference  to  the  payment  of 
damages  of  that  character  in  the  event  such  damages  accrue 
by  reason  of  a  breach  of  the  contract  on  his  part.  The  case 
of  Wad9u>orih  v.  Western  Union  Tel.  Go,y  supra,  is,  in  some 
of  its  features,  much  like  the  case  now  before  as.  In  that 
case  the  following  telegram  was  sent  to  Mrs.  Wadsworth, 
the  sister  of  the  deceased : 

^^  Memphis,  October  3,  1887. 
''To  Mrs.  T.  J.  WadmoHh,  Byhalia,  Miss.: 

'*  Mr.  Howell  died  this  morning.  Advise  us  what  to  do. 
Will  look  for  some  one  on  morning  train. 

"  R.  C.  Wai,den." 

The  company  negligently  failed  to  deliver  this  telegram. 
In  a  suit  by  Mrs.  Wadsworth  against  the  telegraph  com- 
pany, in  which  she  sought  to  recover  damages  on  accoantof 
injury  to  her  feelings  in  being  deprived  of  the  privilege  of 
being  present  to  take  charge  of  the  body  and  to  superin- 
tend its  burial,  the  learned  judge,  who  delivered  the  opinion 
of  the  court,  said  :  ''  To  hold  that  the  defendant  is  not  lia- 
ble in  this  case  for  the  wrong  and  injury  done  to  the  feelings 
and  affections  of  Mrs.  Wadsworth  by  its  default,  would  be 
to  disregard  the  purpose  of  the  telegrams  altogether,  and  to 
violate  the  rule  of  law  which  authorizes  the  recovery  of 
damages  appropriate  to  the  objects  of  the  contract  broken." 

When  the  appellants  contracted  with  the  appellees  to  safelj 
keep  the  body  of  their  daughter  until  such  time  as  they 
should  desire  to  inter  the  same,  they  did  so  with  a  knowl- 
edge of  the  fact  that  a  failure  on  their  part  to  comply  with 
the  terms  of  such  contract  would  result  in  injury  to  the 
feelings  of  the  appellees,  and  they  must,  therefore,  be  held 
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to  have  oontraoted  with  reference  to  damages  of  that  char- 
acter,  in  the  event  of  a  breach  of  the  contract  on  their  part. 

After  a  careful  examination  of  all  the  questions  presented 
by  the  record,  in  this  cause,  we  find  no  error  for  which  the 
judgment  should  be  reversed. 

Judgment  affirmed. 


FUed  Oct  30, 1890. 


No.  14,467. 

Mabtin,  Administrator,  et  al.  v.  Neal  et  al. 

Decbdxntb'  Estates.— /Safe  of  Real  Etlale  to  Ihy  DebU, — Mortgaging  and 
Leaaing  of  Real  ExtaU, — Neeeenty  cf  NaUot  to  Widow  and  Hoin, — Imoar 
liditjf  cf  Order  Wiihtnui  Notice, — CoUateral  iVoeeeduijfs. — An  administrator 
de  bonie  non  filed  an  application  for  the  sale  of  real  estate  to  paj  the  de- 
cedent's debts.  Notice  of  said  application  was  given  to  the  widow  and 
heirs.  Afterward,  and  at  a  subsequent  term  of  court,  the  administrator 
filed  an  application  in  said  cause  setting  forth  his  inability  to  sell  the 
real  estate,  and  recommending  that  he  be  authorised  to  mortgage  it,  and 
to  take  possession  of  and  lease  the  same.  The  court  made  an  order  to  that 
effect  the  same  day  that  the  application  was  filed.  Afterward  a  further 
application  was  filed  by  the  administrator,  praying  for  a  modification  of 
said  order,  which  modification  was  made  on  the  same  day  the  applica- 
tion was  filed.  The  mortgage  and  lease  were  approved  by  the  court. 
No  notice  of  the  proceedings  to  mortgage  and  lease  the  real  estate  was 
given  to  the  widow  or  heirs. 

Heid,  that  the  order  of  the  court  authorizing  the  mortgaging  of  the  land  and 
the  leasing  of  the  same  for  a  term  not  exceeding  five  years  was  void,  and 
could  be  attacked  in  a  collateral  proceeding,  and  that  it  constituted  no 
defence  to  an  action  by  the  widow  to  recover  the  possession  of  the  real 
estate,  and  damages  for  its  detention.    Mitchell,  J.,  dissents. 

Same. — Mortgaging  and  Leasing  of  Real  Estate. — Notice  Mutt  he  Given  to 
Intereeted  Bartiee. — ^The  real  estate  descends  to  the  widow  and  the  heirs 
on  the  death  of  the  ancestor,  snd  notice  must  be  given  to  those  inter- 
ested in  the  real  estate,  that  they  may  be  heard,  and  offer  evidence  con- 
troverting the  justice  or  policy  of  ordering  a  sale.  The  same  applies  in 
reference  to  mortgaging  or  leasing  the  real  estate.  Some  notice  must 
be  given  to  those  interested  in  the  land,  that  they  may  be  heard  and 
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given  an  opportunity  to  controvert  the  justice  or  policy  of  encumberiog 
or  leasing  the  real  estate.  The  application  to  mortgage  and  lease  the 
real  estate  can  not  be  grafted  into  and  made  a  part  of  the  proceedings 
for  the  sale  of  the  same. 
Samb. — Beal  Eetate. — Action  to  Recover  Possession. —  Widoufs  InteresL — Amwr 
in  DeniaL — B^eet  of, — Demurrer, — Piea  in  AbcUement. — Tenant  in  CommoiL 
— Right  qf  to  Sue  for  Co-Tenants. — Where  the  complaint  allied  that  the 
plaintiff,  the  widow  of  the  decedent,  was  the  owner  in  fee  of  all  the  real 
estate  described  therein,  she  claiming  under  a  will,  and  the  court  foand 
that  she  took  under  the  statute,  a  finding  and  judgment  that  she  had  a 
right  to  recover  all  the  real  estate  were  erroneous,  not  being  supported 
by  the  evidence,  as  she  owned  but  an  undivided  one-third  in  fee  of  said 
real  estate.  An  answer  in  denial  put  the  ownership  of  the  land  in  is- 
sue. It  was  unnecessary  to  demur  for  defect  of  parties,  or  to  plead  in 
abatement  to  raise  the  question.  Under  section  1073,  R.  8.  1881,  one 
tenant  in  common  has  no  right  to  sue  and  recover  in  his  own  name  the 
interest  of  his  co-tenants  in  real  estate. 

From  the  Boone  Circuit  Court. 

J.  A.  Abbott  and  8.  M.  Ralston,  for  appellants. 
T.  W.  LochhaHy  8.  Neal,  C.  8.  Werner  and  E.  D.  Wesner, 
for  appellees. 

Olds,  J. — This  action  was  brought  by  the  appellees, 
Laura  A.  Neal  and  Stephen  Neal^  her  husband,  against  the 
appellants  Jonathan  O.  Thompson  and  Ulysses  S.  Thomp- 
son, for  the  possession  of  certain  real  estate  described  in  the 
complaint,  and  for  damages  for  the  detention  thereof,  and 
afterward  appellant  Thomas  H.  Martin,  administrator  de 
bonis  non  of  the  estate  of  George  Kernodle,  deceased,  was, 
by  order  of  court,  made  a  party.  Issues  were  joined  on  the 
complaint.  It  appears  from  the  record  that  Oeorge  Kerno- 
dle died  testate,  the  owner  of  the  land  in  controversy, 
leaving  surviving  him  the  appellee  Laura  A.  Neal,  his 
widow,  who  afterwards  married  her  co-appellee ;  that  said 
George  Kernodle  had  children  by  other  marriages,  and  as 
the  issue  of  the  marriage  with  Laura  A.  he  left  surviving 
him  four  children,  viz. :  Joanna,  Charles^  Harvey,  and 
Jennie. 

On  January  22d,  1874,  Kernodle  made  a  will,  by  which 
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he  devised  to  his  wife,  Laura  A.,  all  his  property,  real  and 
personal,  after  the  payment  of  funeral  expenses  and  just 
debts,  to  have,  use,  and  hold  the  same  until  their  youngest 
child  arrived  at  the  age  of  twenty-one  years,  at  which  time 
fthe  wife  was  to  take  one-third  of  all  his  property,  real  and 
personal,  and  dispose  of  the  remainder ;  giving  to  each  of 
his  children  by  Laura  A.  $1,000,  the  balance  to  be  divided 
equally  between  them  and  his  son  John  M.  If  the  wife  takes 
by  the  will,  she  takes  by  this  provision,  the  land  in  contro- 
versy being  part  of  the  home  farm.  Afterward,  on  the  24th 
day  of  March,  1879,  Kernodle  made  a  codicil  to  his  will,  in 
which  it  was  stated  that  he  had  become  indebted,  and  by  the 
codicil  he  devised  certain  of  his  real  estate,  other  than  the 
home  farm  and  that  in  controversy,  to  his  wife  in  fee  sim- 
ple, that  she  might  sell  the  same  and  pay  his  debts.  Kerno- 
dle died  May  15th,  1879,  and  his  widow  married  Stephen 
Neal  May  13th,  1880.     All  the  children  are  still  living. 

The  appellee  Laura  A.  sold  the  land  devised  to  her  in 
fee  simple,  and  applied  the  proceeds  to  the  payment  of  debts. 
She  also  sold  the  personal  property,  receipting  for  f 499.65 
of  the  same  as  widow,  and  applied  the  remainder  to  the  pay- 
ment of  debts.  The  proceeds  of  such  real  estate  devised  for 
the  payment  of  debts,  and  the  amount  received  from  the 
sale  of  personal  property,  being  insufficient  to  pay  the  debts, 
she  then  qualified  as  administratrix  and  filed  a  petition  set- 
ting forth  her  doings  prior  to  that  time,  and  asked  for  an 
order  for  the  sale  of  the  home  farm,  consisting  of  one  hun- 
dred and  sixty  acres,  to  pay  the  balance  of  the  debts,  alleg- 
ing that  it  could  not  be  divided  without  injury,  and  asking 
that  the  whole  tract  be  ordered  sold,  and  that  she  be  per- 
mitted, after  paying  the  debts  of  the  estate,  to  invest  the 
residue  of  the  proceeds  arising  from  the  sale  in  other  real 
estate,  either  in  Indiana  or  Iowa,  and  such  real  estate  so 
purchased  to  be  disposed  of  according  to  the  provisions 
of  said  will  when  said  youngest  child  became  twenty-one 
years  old. 
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The  court  on  this  petition  did  not  order  the  sale  of  the 
whole  tracty  but  ordered  the  sale  of  forty  acres  of  the  same. 
She^  as  such  administratrix,  made  a  contract  for  the  sale  of 
the  forty  acres,  which  was  afterwards  perfected  by  the  ad- 
ministrator de  bonis  non^  and  the  proceeds  applied  by  order 
of  the  court  to  the  payment  of  a  mortgage  on  the  farm. 
Laura  A.,  as  such  administratrix,  made  a  report,  giving 
an  account  of  her  management  of  the  estate  before  her  ap- 
pointment, and  resigned  her  trust,  which  report  was  ap- 
proved and  her  resignation  accepted.  The  appellee  Laura 
A.,  before  resigning,  moved  to  Iowa.  She  also  filed  a  sup- 
plemental petition  asking  for  the  sale  of  all  the  land,  and 
for  an  order  investing  the  funds  in  excess  of  the  amount  re- 
quired to  pay  debts  as  requested  in  her  original  petition,  and 
this  supplemental  petition  was  still  pending  when  she  re- 
signed. Prior  to  her  appointment  as  administratrix  she  had 
purchased  and  received  a  deed  for  all  the  interest  of  John 
M.  Kernodle  in  the  estate  of  his  father. 

The  appellant  Thomas  H.  Martin  was  appointed  admin- 
istrator de  bonis  non  of  said  estate  after  the  resignation  of 
Laura  A.,  and  on  the  27th  day  of  February,  1884,  filed 
a  petition  asking  an  order  for  th«  sale  of  all  of  said  farm, 
and  that  the  proceeds  remaining  af);er  the  payment  of  debts 
be  distributed  to  the  devisees  or  invested  in  real  estate  as 
the  court  might  direct.  Notice  was  given,  and  on  the  20th 
day  of  February,  1885,  the  court  made  an  order  for  the  sale 
of  the  real  estate  at  private  sale,  for  not  less  than  the  ap- 
praised value,  and  on  terms  named  in  the  order.  Martin, 
being  unable  to  sell  the  real  estate,  on  the  26th  day  of  June, 
1885,  filed  an  application  in  said  court,  in  said  cause,  set- 
ting forth  the  fact  that  he  was  unable  to  sell  the  real  estate, 
and  recommending  that  an  order  be  made  authorizing  him 
to  borrow  %\  ,400  and  mortgage  said  real  estate  to  secure  the 
same  for  the  purpose  of  relieving  the  land  from  tax  sales 
and  paying  the  debts  of  the  estate,  and  for  an  order  author- 
izing him  to  take  possession  of  and  lease  the  same.     With- 
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out  any  notice  as  to  the  filing  or  pendency  of  this  pe« 
tition^  the  court,  on  the  same  day  it  was  filed,  made  an  or» 
der  authorizing  the  said  administrator  de  bonis  non  to  mort- 
gage said  real  estate,  and  to  take  possession  of  and  lease  the 
same  for  a  period  not  to  exceed  five  years.  Afterward,  on 
the  10th  day  of  September,  said  administrator  filed  another 
petition  asking  for  a  change  in  the  order  authorizing  him  to 
mortgage  the  real  estate,  and  without  any  notice  having  been 
given  of  .the  filing  or  pendency  of  such  petition,  the  court, 
on  the  same  day  it  was  filed,  made  an  order  authorizing  the 
administrator  to  negotiate  a  loan  at  eight  per  cent,  interest, 
and  to  pay  a  commission  to  a  broker  to  obtain  such  loan. 
Afterward  the  administrator  reported  the  making  of  such 
loan,  and  the  mortgage  executed  to  secure  the  same,  to  the 
court ;  also,  that  he  had  leased  the  premises  to  tenants  for 
the  period  of  one  year,  and  the  court  approved  the  loan, 
mortgage  and  lease. 

Before  the  appellee  Laura  A.  moved  to  the  State  of  Iowa 
she  leased  the  land  to  a  tenant  who  was  in  possession  of  the 
same  when  possession  was  claimed  and  taken  by  Martin,  ad- 
ministrator. 

There  was  a  finding  and  judgment  for  the  appellees  against 
Martin  for  the  value  of  one  year's  rent,  $409,  and  for  the 
possession  of  the  real  estate. 

The  appellants  filed  a  motion  for  a  new  trial,  assigning 
the  following  reasons : 

First.  The  assessment  of  the  amount  of  recovery  is  erro* 
neons,  being  too  large. 

Second.  The  decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence. 

Third.   The  decision  of  the  court  is  contrary  to  law. 

Fourth.   Because  the  damages  are  excessive. 

The  first  question  presented  by  the  record  is  as  to  the  va- 
lidity of  the  order  of  the  court  authorizing  the  administra- 
tor de  bonis  non  to  mortgage  the  real  estate  to  raise  money 
to  pay  the  debt,  and  to  take  possession  of  and  lease  the  same 
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for  a  term  not  exceeding  five  years.  If  this  order  is  valid 
and  binding  on  the  appellee,  or  is  of  such  validity  as  to  with- 
stand a  collateral  attack,  then  the  appellee  had  no  right  to  the 
possession  or  to  damages  for  the  detention.  It  is  contended 
by  counsel  for  the  appellant  that  it  is  valid ;  that,  at  least, 
it  has  such  validity  that  it  can  not  be  attacked  in  a  col- 
lateral proceeding,  as  is  attempted  in  this  case. 

It  is  essential  to  the  validity  of  the  order  that  the  court 
had  jurisdiction  of  the  parties,  and  the  subject-matter  of  the 
action.  Beard  v.  Beardy  21  Ind.  321 ;  Mitchell  v.  Gfrayf  18 
Ind.  123  ;  Joyce  v.  Whitney ,  57  Ind.  550;  Smith  v.  Sess,  91 
Ind.  424. 

Our  statute  provides  for  the  sale  of  real  estate  by  admin- 
istrators for  the  payment  of  debts,  and  points  out  the  mode 
in  which  the  same  may  be  done,  specifically  providing  when 
real  estate  may  be  sold  to  pay  debts ;  what  facts  should  be 
alleged  in  the  petition  ;  what  notice  shall  be  given,  and  that 
upon  the  hearing  if  the  court  shall  find  the  material  facts 
stated  in  the  petition  to  be  true,  it  shall  enter  a  decree  for 
the  sale.  Section  2368  also  provides  that  the  court  may  au- 
thorize the  mortgaging,  or  leasing,  of  real  estate  for  a  term 
not  exceeding  five  years,  by  the  administrator,  but  such  au* 
thority  shall  only  be  given  by  the  court  "  if  it  shall  ap- 
pear that  the  money  necessary  to  be  raised  can  be  procured 
thereby  to  the  interest  of  the  estate.'^ 

The  circuit  court  probably  has  jurisdiction  of  the  subject- 
matter,  and  the  right  to  make  an  order,  in  a  proper  case,  for 
the  administrator  to  mortgage  and  lease  real  estate,  instead 
of  ordering  it  sold  ;  but  in  such  case  it  would  be  incumbent 
on  the  administrator  to  show  to  the  court  that  it  would  be  to 
the  interest  of  the  estate  to  thus  mortgage  or  lease  the  real 
estate,  and  manifestly  the  heirs,  or  owners,  of  the  real  estate 
would  have  the  right  to  controvert  the  fact  that  it  was  to  the 
interest  of  the  estate. 

In  Schouler  Exec,  and  Admr.  (2d.  ed.),  section  516,  it  is 
said :     *^  In  connection  with  the  payment  of  debts,  legacieSi 
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and  charges,  or  for  other  stated  purposes,  a  personal  rep- 
resentative may,  as  some  American  statutes  provide,  be 
licensed  to  mortgage  real  estate  of  his  decedent.  But  the 
statute  should  be  explicit,  for  the  right  to  sell  does  not  im- 
ply the  right  to  mortgage  the  realty/' 

The  real  estate  descends  to  the  widow  and  the  heirs  on 
the  death  of  the  ancestor,  and  it  is  universally  held  that  no- 
tice must  be  given  to  those  interested  in  the  real  estate  that 
they  may  be  heard  and  offer  evidence  controverting  the 
justice  or  policy  of  ordering  a  sale.  Woerner  Am.  Law 
of  Admr.,  pp.  1029, 1030, 1031.  The  same  rule  must  apply 
in  reference  to  mortgaging  or  leasing  the  real  estate.  Some 
notice  must  be  given  to  those  interested  in  the  land,  that 
they  may  be  heard  and  given  an  opportunity  to  controvert 
the  justice  or  policy  of  encumbering  or  leasing  the  real 
estate.  We  are  referred  by  the  appellants  to  a  line  of  cases 
holding  that  where  there  has  been  some  notice,  although  not 
a  valid  notice,  and  the  court  has  taken  jurisdiction  and  ren- 
dered a  judgment,  the  judgment  is  not  void  and  can  not 
be  attacked  collaterally;  that  it  is  valid  unless  appealed 
from.  But  this  does  not  come  within  that  class  of  cases.  In 
this  case  the  record  affirmatively  shows  that  no  notice  was 
given  of  the  filing  or  pendency  of  the  petition  for  license  to 
mortgage.  It  purports  to  be  filed  in  the  original  case  for 
the  sale  of  the  real  estate  and  the  order  made  upon  the  same 
day  the  petition  is  filed,  and  it  falls  within  the  holdings  of 
numerous  decisions  of  this  court  that  where  there  is  no  no- 
tice at  all  the  proceedings  are  void.  Ouy  v.  Pierson,  21  Ind. 
18 ;  Martin  v.  Starr,  7  Ind.  224.  It  has  been  held  by  this 
court  that  where  the  judgment  has  been  collaterally  at- 
tacked, if  the  record  is  silent  as  to  service,  the  circuit  court 
being  a  court  of  general  jurisdiction,  it  will  be  presumed 
that  process  had  been  duly  served.  Orane  v.  Kimmer,  77 
Ind.  215  (219).  But  in  this  case  it  is  not  contended  that 
any  notice  was  given,  or  attempted  to  be  given,  of  the  ap- 
plication to  mortgage  and  lease  the  real  estate.     It  affirm- 
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atively  appears  that  it  was  sought  to  graft  it  into  and  make 
it  a  part  of  the  proceedings  for  the  sale  of  real  estate  af- 
ter suoh  proceedings  had  been  heard,  and  order  of  sale  made, 
so  that  unless  we  shut  our  eyes  to  the  facts  as  disclosed  hj 
the  record,  we  must  know  from  the  record  that  no  notice 
whatever  was  given  of  the  application  to  mortgage  and  lease 
the  real  estate,  and  for  this  reason  the  judgment  is  void  and 
may  be  attacked  collaterally.     Smith  v.  Heaa,  suprcL, 

It  can  not  be  sustained,  unless  it  is  a  part  of  the  proceed- 
ings to  sell  the  real  estate ;  and  we  are  of  the  opinion  that 
it  is  not.  The  original  application  was  for  the  sale  of  the 
real  estate  to  pay  debts ;  nothing  was  said  about  mortgaging 
or  leasing.  The  statute  authorizing  a  sale  is  separate  from 
that  authorizing  the  court  to  license  administrators  to  mort^ 
gage  and  lease ;  different  facts  are  required  to  be  proven  to 
obtain  the  order.  The  heirs  might  be  willing  to  allow  the 
real  estate  sold,  but  not  to  have  it  mortgaged,  or  viee  versa. 
It  seems  to  us  that  it  could  hardly  be  claimed,  if  an  ad- 
ministrator should  make  an  application  to  mortgage  or  lease 
real  estate,  and  give  notice,  and  those  interested  iQ>peared 
and  contested  it,  and  the  order  was  made,  that  afterward,  and 
at  a  subsequent  term  of  court,  the  administrator  could 
go  into  court  and  file  another  petition  in  the  same  cause,  and 
without  further  notice  obtain  a  legal  and  valid  order  to  sell. 
It  is  probably  true  that  after  the  order  to  sell  is  granted  the 
case  remains  in  court  until  the  sale  is  made  and  con- 
firmed, for  the  purpose  of  carrying  out  the  order  and  mak- 
ing the  sale,  and  that  the  court  would  have  the  right,  on  ap- 
plication of  the  administrator,  to  change  the  order,  or  terms 
of  sale  ;  but  it  certainly  does  not  remain  in  fieri  to  such  an 
extent  that  another  and  different  proceeding  can  be  grafted 
upon  it.  The  original  proceeding  to  obtain  an  order  to  sell, 
of  which  notice  was  given,  had  been  heard  and  determined, 
and  the  order  made ;  and  at  a  subsequent  term  of  the  court 
an  additional  petition  was  filed  asking  license  to  mortgage 
and  lease,  the  order  to  sell  was  not  disturbed,  but  an  addi- 
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tional  order  made  giving  the  administrator  license  to  mort- 
gage and  lease  the  land.  Such  order  granting  the  license  to 
mortgage  and  to  take  possession  of,  and  lease  the  land,  was 
void,  and  was  no  defence  to  appellee's  action  to  recover  the 
possession  of  the  real  estate,  and  for  damages  for  its  deten- 
tion. This  position  is  sustained  by  the  decisions  of  Gavin  v. 
Board,  do.,  104  Ind.  201 ;  Board,  etc.,  v.  Fallen,  111  Ind. 
410;  Board,  etc.,  v.  Fahlor,  114  Ind.  176,  where  it  is  held  in 
gravel  road  proceedings  that  the  board  of  commissioners  has 
power  to  make  additional  assessments,  but  notice  must  be 
given,  or  such  additional  assessments  will  be  void. 

The  further  question  is  presented  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding  of  the  court. 

The  complaint  alleges  that  the  appellee  Laura  A.  is  the 
owner,  in  fee  simple,  of  all  the  real  estate.  The  court  found 
that  the  appellee  Laura  A.  took  under  the  statute.  It  fol- 
lows, from  this  finding,  that  she  is  the  owner  in  fee  of  the 
undivided  one-third  of  the  real  estate ;  indeed,  the  uncon- 
troverted  facts  show  that  George  Kernodle  died  the  owner 
of  the  real  estate  ;  and  it  is  not  contended  by  the  appellees 
that  Laura  A.  owns,  in  fee,  more  than  the  undivided  one- 
third.  As  the  complaint  alleges  absolute  ownership  in  fee, 
and  it  is  conceded  that  she  owns  but  an  undivided  one*third 
in  fee,  we  do  not  see  upon  what  reasonable  theory  it  can  be 
contended,  under  the  well-settled  rule  that  a  plaintiff  in  an 
action *for  the  recovery  of  real  estate  must  recover  on  the 
strength  of  his  own  title,  that  the  appellee  is  entitled  to  re- 
cover possession  of  all  the  real  estate,  with  damages  for  its 
detention.  It  is  contended  by  counsel  for  appellee  that  ap- 
pellants waive  any  defence  on  that  ground  by  not  demurring 
for  defect  of  parties,  or  pleading  in  abatement;  but  the  ap- 
pellants file  answers  in  denial,  which  puts  in  issue  the  own- 
ership of  the  land  ;  and  certainly  the  appellee  was  not  enti- 
tled to  recover  all  the  real  estate  by  proving  title  to  an  un- 
divided one-third.  Under  the  complaint,  the  appellee 
Laura  A.  could  recover  only  such  portion  of  the  real  es- 
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tate  as  the  evidence  showed  her  to  be  the  owner  of.  Gupar 
V.  Jamisofiy  120  Ind.  68  (60);  Doe  v.  Abemathyy  7  Blackf. 
442  ;  Garver  v.  Garver,  97  Ind.  497. 

It  is  contended  that  by  virtue  of  section  1073,  R.  S.  1881, 
the  appellees  have  the  right  to  recover  all  of  the  real  estate, 
but  this  section  gives  no  right  to  one  tenant  in  common  to 
sue  and  recover,  in  his  own  name,  the  interest  of  his  co-ten- 
ants in  real  estate. 

Inasmuch  as  the  evidence  only  established  the  ownership 
of  the  appellee  Laura  A.  to  the  undivided  one-third  of  the 
real  estate,  and  the  finding  and  judgment  were  for  all  the  real 
estate,  the  evidence  did  not  support  the  finding,  and  the 
court  erred  in  overruling  the  motion  for  new  trial. 

It  is  contended  that  the  evidence  establishes  the  fact  that 
the  appellee  Laura  A.  made  an  irrevocable  election  to  ac- 
cept the  provisions  of  the  will  of  her  deceased  husband,  and 
that  she  can  not,  therefore,  claim  under  the  law.  As  to 
whether  or  not  she  accepted  the  provisions  of  the  will,  or 
took  under  the  law,  was  a  fact  to  be  determined  by  the  court 
from  all  the  evidence,  and  the  court  may  have  very  properly 
found  from  the  evidence  that  she  took  under  the  law.  We 
do  not  think  any  facts  are  established  from  which  the  ooort 
can  say,  as  a  matter  of  law,  that  there  was  such  an  acceptance 
of  the  will  as  to  deprive  her  of  the  right  to  take  under  the 
law. 

For  the  error  in  overruling  the  motion  for  a  new  trial,  the 
judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs. 

Elliott,  J.,  concurs  in  the  conclusion. 

Mitchell,  J.,  does  not  concur  in  the  foregoing  opinion 
in  so  far  as  it  holds  that  the  judgment  ordering  the  real  es> 
tate  to  be  leased  and  mortgaged  was  absolutely  void,  so  as 
to  be  subject  to  collateral  attack. 

Filed  Oct.  30, 1890. 
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1125    B57' 

Haitoveb  School  Township  v.  Gant  et  al.  m^ 

148    480 

Pleadiko. — Joint  Demurrer. — Form  of, — A  demurrer  in  the  following  form :         ja«  ^ 

^  Now  come  (naming  the  defendants),  and  separately  and  seyerally  de- ~ 

mur  to  the  plaintiff's  cause  of  action,  and  say  that  said  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against  them 
jointly  or  seyerally,"  is  a  joint  demurrer,  both  as  to  the  parties  and  the 
pleading. 

Schools.— Join/  Oraded  SehooU, — Management  of, — Trustees  of  Municipal  Cor^ 
porations. — Bower  oj, — Section  444^ t  i2.  S,  1881,  Construed, — Under  the  pro- 
yisions  of  section  4446,  B.  S.  1881,  relatiye  to  the  establishment  and 
management  of  joint  graded  schools  by  the  school  trustees  of  two  or 
more  distinct  municipal  corporations  for  school  purposes,  the  trustees 
act  as  indiyidual  trustees,  and  do  not  as  a  unit  represent  their  respect- 
iye  corporations.  A  majority  of  the  whole  board  of  trustees,  whether 
such  majority  come  from  one  corporation  entirely,  or  from  the  differ- 
ent corporations  interested,  haye  the  power  to  transact  any  and  all 
business,  including  the  employment  of  teachers,  relating  to  such  joint 
graded  school. 

From  the  Shelby  Circuit  Court. 

T,  B,  AdamSy  L.  T.  Michener  and  L  Garter,  for  appel- 
lant. 

B.  F.,  Love,  H.  C.  Morrison,  K.  M.  Hord  and  E.  K.  Adanw^ 
for  appellees. 

Berkshire,  C.  J. — The  complaint  is  in  the  nature  of  a 
bill  in  equity  for  an  injunction.  The  appellees,  who  were 
the  defendants  below,  submitted  a  demurrer  to  the  complaint, 
which  the  court  sustained,  and  the  appellant  abiding  by  its 
complaint  reserved  an  exception,  and  judgment  was  ren- 
dered for  the  appellees. 

There  is  but  one  error  assigned,  which  brings  in  question 
the  propriety  of  the  court's  ruling  in  sustaining  the  demurrer 
to  the  complaint. 

The  question  suggested  as  to  the  form  of  the  demurrer  is 
immaterial  to  our  conclusion,  but  in  our  opinion  it  is  a  joint 
demurrer,  both  as  to  the  parties  and  the  complaint.    It  reads : 
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^'Now  come  (naming  the  defendants),  and  separately  and 
severally  demur  to  the  plaintiff's  cause  of  action,  and  say 
that  said  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  them  jointly  or  severally .'' 
This  is  a  joint  demurrer  as  to  the  parties  as  well  as  to  the 
pleading.     Axtel  v.  OiasCy  83  Ind.  646. 

The  following  facts  appear  in  the  complaint :  The  appel- 
lant is  a  civil  township  in  Shelby  county,  in  this  State,  and 
hence  one  of  the  school  townships  of  said  county.  Located 
in  said  township  is  the  incorporated  town  of  Morristown, 
which  is  a  corporation  for  school  purposes.  Under  the  pro- 
visions of  section  4446,  R.  S.  1881,  the  two  municipalities, 
in  the  year  1885,  established  a  joint  graded  school  which, 
for  all  that  appears  in  the  complaint,  was  managed  harmo- 
niously by  the  representatives  of  the  two  corporations  until 
about  the  commencement  of  the  school  year,  1889,  when 
the  trustees  for  the  town  and  the  trustee  for  the  township 
became  inharmonious  as  to  the  election  and  employment  of 
teachers.  The  trustees  of  the  town  favored  the  employ- 
ment of  the  appellees,  Gant  and  Clark,  and  the  township 
trustee  opposed  their  employment.  The  town  trustees  claim- 
ing that  they  were  in  the  majority  and  had  the  right  so  to 
do,  elected  and  employed  the  said  Gant  and  Clark  as  teach- 
ers over  the  protest  and  opposition  of  the  township  trustee, 
he  insisting  that  he  had  an  equal  voice  and  vote  in  all  mat- 
ters pertaining  to  the  management  of  said  school  to  the 
three  town  trustees.  This  action  was  instituted  to  enjoin 
the  trustees  of  the  town  from  opening  the  said  school,  and 
the  said  Gant  and  Clark  from  teaching  therein. 

The  one  question  that  is  presented  for  our  consideration 
is,  had  the  trustees  of  the  town  the  power  and  authority  to 
open  and  carry  on  said  school,  including  the  employment  of 
teachers,  notwithstanding  the  voice  and  vote  of  the  town- 
ship trustee  to  the  contrary  ?  This  question  is  only  to  be  an- 
swered by  placing  a  construction  upon  section  4446,  supra. 

It  is  contended  for  the  appellant  that  in  establishing  and 
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managing  a  joint  graded  school  the  representatives,  whether 
many  or  few,  of  each  municipality  act  as  a  unit,  and  where 
there  are  two  corporations  interested,  as  in  the  case  under  con* 
sideration,  the  voice  or  vote  is  equal,  and  the  representa- 
tives of  the  one  can  transact  no  business  in  the  absence  of 
the  representatives  of  the  other,  or  without  their  consent. 
Upon  the  other  hand,  the  appellees  contend  that  the  trustees 
act  numerically,  and  the  action  of  a  majority  of  the  whole 
number,  no  difference  how  such  majority  is  made  up,  is 
binding  upon  the  corporations  represented.  The  statute 
reads  as  follows : 

'*  The  school  trustees  of  two  or  more  distinct  municipal 
corporations  for  school  purposes  shall  have  power  to  estab- 
lish joint  graded  schools,  or  such  modifications  of  them  as 
may  be  practicable,  and  provide  for  admitting  into  the 
higher  departments  of  their  graded  schools,  from  the  pri- 
mary schools  of  their  corporations,  such  pupils  as  are  suffi- 
ciently advanced  for  snch  admission.  Said  trustees  shall 
have  the  care  and  management  of  such  graded  schools,  and 
they  shall  select  the  teachers  therefor.  They  shall  have 
power  to  purchase  suitable  grounds  for  such  graded  schools 
and  erect  suitable  buildings  thereon ;  and  the  title  to  all  such 
property,  acquired  for  such  purposes,  shall  vest  jointly  in  the 
corporations  establishing  the  graded  schools.'' 

Counsel  for  the  appellees  have  directed  our  attention  to 
clause  second,  of  section  240,  R.  S.  1881,  which  reads:* 
*'  Words  importing  joint  authority  to  three  or  more  persons 
shall  be  construed  as  authority  to  a  majority  of  such  persons, 
unless  otherwise  declared  in  the  law  giving  such  authority," 
and  contend  that  it  is  controlling  as  to  the  construction  to 
be  placed  upon  the  other  section. 

We  can  not  agree  with  this  contention.  It  ignores  the  con- 
troverted question,  by  assuming  that  there  were  more  than 
three  persons  with  joint  authority  to  select  teachers.  If 
there  were  but  two  persons  ha^nng  joint  authority,  as  is  con- 
tended by  appellant,  the  provision  in  section  240  is  wholly 
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immaterial.  Section  4446  stands  alone  as  to  the  subject  to 
which  it  relates,  and  in  placing  a  construction  upon  it  we 
are  of  necessity  confined  to  the  phraseology  which  the  L^- 
islature  has  employed  to  convey  its  intention. 

In  the  beginning  the  language  is  not  that  two  or  more  dis- 
tinct municipal  corporations  for  school  purposes  shall  have 
power  to  establish  joint  graded  schools,  but  the  language  is, 
^'  the  school  trudees  of  two  or  more  distinct  municipal  cor- 
porations for  school  purposes  shall  have  power  to  establish 
joint  graded  schools/'  and  the  sentence  continues,  '*  or  such 
modifications  of  them  as  may  be  practicable,  and  provide  for 
admitting  into  the  higher  departments  of  their  graded 
schools,  from  the  primary  schools  of  their  corporations,  such 
pupils  as  are  sufficiently  advanced  for  such  admission/' 

The  language  points  to  the  trustees,  in  contradistinction 
to  the  corporations  of  which  they  are  trustees ;  and  we  can 
not  overlook  the  connections  in  which  the  plural  pro- 
noun '^  their/'  is  employed,  it  appearing  twice  in  the  sen- 
tence. The  reference  to  graded  schools  i%  ^' their  (the 
trustees)  graded  schools."  The  reference  to  primary  schools 
is,  ^*  the  primary  schools  of  their  corporations."  In  the  one 
case  the  school  is  recognized  as  the  school  of  the  trustees, 
and  in  the  other  the  school  of  the  corporation. 

The  next  sentence  is  not  that  said   school   corporations 

shall  have  the  care  and  management  of  such  graded  schools, 

*  and  shall  select  their  teachers,  but  the  language  is  '^  Said 

trustees  shall  have  the  care  and  management  of  such  graded 

schools,  and  they  shall  select  the  teachers  therefor." 

And  the  closing  sentence,  instead  of  reading  ^'  said  corpo- 
rations shall  have  the  power  to  purchase  suitable  grounds  for 
such  graded  schools,  and  erect  suitable  buildings  thereon," 
reads,  "  they  shall  have  power  to  purchase  suitable  grounds 
for  such  graded  schools,  and  erect  suitable  buildings  thereon." 
The  underscoring  ail  the  way  through  is  our  own,  for  the 
purpose  of  calling  attention  to  the  controlling  words  bearing 
upon  the  question  under  consideration. 
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It  is  evident  that  it  was  the  intention  of  the  Legislature 
that  the  trustees  should  act  as  individual  trustees^  and  not 
as  a  unit  represent  their  respective  corporations ;  and  that  a 
majority  of  the  whole  board  of  trustees,  whether  such  ma- 
jority came  from  one  corporation  entirely,  or  from  the  dif- 
fe]:ent  corporations  interested,  should  have  power  to  trans- 
act any  and  all  business  relating  to  such  joint  graded  school. 

We  have  not  overlooked  the  last  clause  of  the  last  sen- 
tence, which  provides  that  the  title  to  the  property  acquired 
for  such  joint  graded  school  shall  vest  jointly  in  the  corpo- 
rations establishing  a  graded  school. 

The  money  is  furnished  by  the  respective  corporations, 
and  the  property  belongs  to  them  ;  and  therefore  it  is  proper 
that  the  title  should  be  held  by  them.  This,  however,  indi- 
cates nothing  as  to  the  management  of  the  affairs  of  the 
school,  and  throws  no  light  upon  the  question  under  consid- 
eration. 

The  establishing  and  management  of  the  school  in  no  way 
depend  upon  who  holds  the  title  to  the  property. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  complaint. 

Judgment  affirmed,  with  costs. 

FUed  Oct  30, 1890. 


No.  14,492. 

Bebridoe  V.  Banks  et  al. 

ICabbicd  WoMAir. — Purehaae  vf  Ihvpertsf.— -Execution  nj  PnmuKry  NoU  in 
Payment, — A  married  woman  may  porchase  property  for  herself  or  for 
another,  and  bind  herself  by  the  ezecntion  of  a  promissory  note  in  pay- 
ment for  the  property  purchased. 

,  From  the  Pike  Circuit  Court. 
Vol.  125.— 36 
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F.  B.  Posey  and  W.  J.  Thurmanj  for  appellant 

E.  P.  Biohardson,  A.  H.  Taylor  and  E.  A.  Ely,  for  appellees. 

Elliott,  J. — The  evidence  which  the  trial  court  accepted 
as  trustworthy  shows  that  the  appellant  purchased  a  marble 
shop  and  executed  in  payment  the  promissory  note  upon 
which  the  appellees'  complaint  is  founded.  It  also  appears 
that  she  executed  the  note  as  principal,  and  that  her  husband 
executed  it  as  surety.  We  can  not  weigh  the  evidence  for  the 
purpose  of  determining  whether  the  trial  court  was  right  in 
its  decision  upon  the  facts,  but,  as  the  finding  is  supported 
by  some  evidence,  we  must  accept  the  conclusions  of  the 
court  as  to  the  facts  proved,  so  that  nothing  -remains  for  us 
to  do  except  to  ascertain  whether  the  trial  court  ruled  the 
law  correctly.  That  the  law  was  correctly  ruled  there  can 
be  no  doubt.  A  married  woman  may  purchase  property  for 
herself,  or,  indeed,  for  another,  and  bind  herself  by  the  exe- 
cution of  a  promissory  note  in  payment  for  the  property 
purchased  by  her.  Chandler  v.  Spencer,  109  Ind.  553; 
Young  v.  McFadden,  ante,  p.  254. 

Judgment  affirmed. 

Filed  Oct  80, 1890. 


No.  14,528. 

M8  494;  MOOBE  BT  AL.  V.  AUOE  ET  AL. 

I'Zb    562 

.yiJ5Z  Highway.— Biftiic  UtUity.-^Quettion  of  Faet/or  Jury.—AppeaL^O^  de  Soe 

|l64   4351  ^^^y  ^  ^^"^  ^^* — 'r^®  question  of  the  poblic  ntility  of  a  proposed 

highway  is  a  qaestioo  of  fact  for  the  jary,  and  if  a  highway  which  is 
open  only  at  one  end  be  petitioned  for,  and  the  jury  find  such  way  to 
be  of  public  utility,  and  there  is  evidence  to  support  the  verdict,  the 
verdict  will  not  be  disturbed  on  appeal.  Under  our  statute  KoUdetae 
m'^y  be  laid  out  and  established  as  a  highway. 
Same. — In$iructvm»  to  Jury, — Refutal  of. — An  instruction  to  the  effect  that 
if  the  proposed  road  went  only  to  the  Kankakee  river,  and  did  not 
connect  at  that  point  with  some  other  pnblic  highway  leading  to 
some  public  place,  the  proposed  road  would  not  be  of  public  utility 
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was  properly  refused.  The  fact  that  the  road  terminated  at  the  river 
did  not  render  it  of  no  public  utility  within  the  meaning  of  the  law 
aathoricing  the  location  and  establishment  of  public  highways,  and 
it  was  not  proper  for  the  court  so  to  instruct  the  jury. 
BAMB.-^Inttruetiona  not  PeriinerU  to  lasuea, — For  instructions  requested  in- 
volving the  title  to  the  bed  of  the  Kankakee  river,  and  held  to  have 
been  properly  refused  because  not  pertinent  to  the  questions  in  issue, 
opinion. 


From  the  Pulaski  Circuit  Court. 

W.  Spangler,  H.  A.  Steis,  O.  W.  Beeman,  C.  E.  Barrett, 
8.  J.  Peelle  and  W.  L.  Taylor  for  appellants. 

A.  I.  Oould,  G.  A.  Murphy,  J.  C.  Nye  and  B.  A.  Nye,  for 
appellees. 

Oldb,  J. — This  is  a  proceeding  to  establish  a  public  high- 
way in  Starke  county,  Indiana^  which  was  commenced  by  the 
filing  of  a  petition  with  the  board  of  commissioners  of  Starke 
county.  Appellants  filed  a  remonstrance,  and  the  road  was 
established  by  said  board,  and  an  appeal  was  taken  to  the 
Starke  Circuit  Court.  The  venue  was  then  changed  to  the 
Lake  Circuit  Court^  and  from  there  to  the  Pulaski  Circuit 
Courts  where  a  trial  was  had  resulting  in  a  verdict  for  the 
petitioners,  that  the  highway  petitioned  for  would  be  of 
public  utility,  and  assessing  damages  in  favor  of  each  of  the 
appellants  in  the  sum  of  $12.50,  and  a  judgment  was  ren- 
dered in  accordance*  with  the  verdict  establishing  the  highway. 

Appellants  each  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  they  reserved  exceptions.  The  appellants 
each  assign  as  error  the  overruling  of  their  separate  motions 
for  a  new  trial ;  also,  that  the  facts  stated  in  the  petition  are 
not  sufficient  to  entitle  the  petitioners  to  the  relief  asked  for, 
and  that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  or  to  give  the  court  jurisdiction  of  the  subject- 
matter.  No  question  is  made  as  to  the  form  of  the  assign- 
ment of  error. 

The  questions  principally  discussed  relate  to  the  weight 
of  the  evidence.     It  is  contended  that  the  road  is  not  of 
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public  utility,  and  that  the  damages  assessed  are  too  small. 
These  are  questions  for  the  jury  to  pass  upon,  and  there  is 
evidence  to  support  the  verdict,  and  this  court  will  not  weigh 
the  evidence. 

In  the  case  of  Kyle  v.  Miller,  108  Ind.  90,  it  is  held  that 
the  question  as  to  the  public  utility  of  a  proposed  highway 
is  a  question  of  fact  for  the  jury,  and  where  the  evidence  is 
conflicting  the  verdict  of  the  jury  will  not  be  disturbed  on 
appeal,  and  this  principle  must  rule  in  this  case.  The  pro- 
posed highway  commences  at  the  south  branch  of  the  Kan- 
kakee river  and  runs  about  forty  rods  intersecting  with  a 
public  highway,  and  it  is  contended  that  it  constitutes  a 
mere  cul  de  sac.  Even  if  this  be  true,  it  is,  in  effect,  held 
in  the  case  of  Adams  v.  Harrinffton,  114  Ind.  66,  that  a 
highway  open  only  at  one  end  may  be  laid  out  and  estab- 
lished. In  that  case  it  is  said  by  the  court :  "  There  is 
nothing  shown  authorizing  the  inference  that  the  road  in 
question  will  form  a  mere  eid  de  sac,  that  is,  a  way  o{)en  only 
at  one  end.  But,  as  to  that,  it  may  be  noted  that  the  weight  of 
modern  authority  is  to  the  eflect  that  a  cul  de  sa/i  may,  in  cer^ 
tain  cases,  be  laid  out  and  established  as  a  highway.  Shec^  v. 
Pe(yple,  87  111.  189  (29  Am.  R.  49) ;  People  v.  Kingman,  24 
N.  J.  559.''  See  Elliott  Boads  and  Streets,  p.  1,  and  au- 
thorities there  cited.  We  see  no  reason  why  such  a  high- 
way may  not  be  established  under  our  statute.  The  ques- 
tion of  public  utility  being  a  question  of  fact  for  the  jury, 
and  if  a  highway  be  petitioned  for  which  is  open  only  at 
one  end,  and  the  jury  find  such  way  to  be  of  public  utility, 
and  there  is  evidence  to  support  the  verdict,  the  verdict 
must  stand.  It  appears  from  the  evidence  in  this  case  that 
the  river  at  the  point  of  beginning  of  the  proposed  highway 
is  of  such  size  that  it  is  called  English  Lake,  and  is  used 
by  the  public  for  fishing,  hunting  and  bathing;  at  the  other 
end  the  road  intersects  with  other  public  highways  leading 
to  towns  and  other  public  places.  The  question  of  the  pub- 
lic utility  has  been  submitted  to  a  jury  and  the  jury  found 
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the  proposed  road  will  be  of  public  utility,  and  there  is  evi- 
dence to  support  the  verdict,  aud  this  court  will  not  disturb 
the  verdict. 

It  is  suggested  in  the  brief  of  counsel  for  appellants  that 
the  court  erred  in  admitting  evidence  of  the  value  of  the 
land  with  and  without  the  proposed  highway,  but  our  atten- 
tion is  not  called  to  any  particular  evidence  of  this  character 
admitted  by  the  court,  over  the  objection  of  the  appellants, 
or  directed  to  any  portion  of  the  record  presenting  any  ques- 
tion as  to  the  admission  of  such  testimony,  hence  we  are  not 
called  upon  to  pass  upon  the  competency  of  such  evidence. 

It  is  contended  that  the  court  erred  in  refusing  to  give  to 
the  jury  certain  instructions  requested  by  the  appellants.  The 
first  is  to  the  effect  that  the  Kankakee  is  not  a  navigable 
river.  The  second  is,  that  i^s  the  Kankakee  river  is  not  a 
navigable  stream  the  owners  of  the  land  on  either  side  thereof 
own  to  the  middle  of  the  stream,  and  are  the  owners  of  the 
ice  that  forms  on  the  same,  and  that  no  other  person  would 
have  a  right  to  cut  or  remove  ice  therefrom.  The  third  is 
to  the  effect  that  if  the  proposed  road  goes  only  to  the  Kan- 
kakee river  and  does  not  connect  at  that  point  with  some 
other  highway  that  does  lead  to  some  public  place,  then 
the  proposed  road  would  not  be  of  public  utility.  The  third 
instruction  presents  the  same  questions  hereinbefore  con- 
sidered and  passed  upon.  The  fiict  that  the  road  terminates 
at  the  river  does  not  render  it  of  no  public  utility  within 
the  meaning  of  the  law  authorizing  the  location  and  estab- 
lishing of  public  highways,  and  it  was  not  proper  for  the 
court  to  so  instruct  the  jury. 

The  road  commenced  at  the  river  bank,  there  was  no 
question  involved  in  the  case  as  to  title  to  the  bed  of  the 
river,  and  there  was  no  error  in  refusing  to  give  the  in- 
structions. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  81, 1890. 
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Ashmead  v.  Hubt^  Administbatob. 

IFOBICBB  Adjxtdication.— ile^tofi  to  Su  Afide  SaU  ofPenonal  I^rtfpertg,— 
Fayment  of  Part  of  Purehaac-Money. — Material  laue, — JudgfnaU  on. — Air 
to  SubaequaU  Action. — In  an  action  by  an  administrator  to  set  aside  a 
sale  of  personal  property  by  his  decedent  on  the  ground  that  the  sale 
was  procured  by  means  of  fraud  practiced  upon  the  decedent  and  by 
undue  influenoe,  the  question  put  in  issue  by  the  complaint  and  an- 
swer as  to  whether  the  defendant  had  paid  to  the  decedent,  or  any 
one  for  him,  any  part  of  the  purchase-money,  was  a  material  one, 
and  a  judgment  thereon  for  the  plaintiff  is  a  bar  to  a  sabseqnent 
action  by  the  defendant  for  a  part  of  the  purchase-money. 

From  the  Gibson  Circuit  Court. 

M.  L.  Fidda,  J.  W.  Ewing,  C.  A.  BuaUrk  and  J.  W. 
Brady y  for  appellant. 

A.  P.  Tmnehanif  W.  B.  Robinson,  L.  C.  Embree  and  W, 
P.  Howe,  for  appellee. 

Coffey,  J. — This  was  a  claim  filed  by  the  appellant 
against  the  appellee,  as  administrator  of  the  estate  of  Joseph 
H.  Reynolds,  deceased,  claiming  the  sum  of  (530.36  for  cash 
paid  to  Sarah  Whiting  on  a  note  executed  to  her  by  the  de- 
ceased, and  for  the  interest  thereon  from  the  date  of  such 
payment. 

A  trial  of  the  cause  by  the  court,  without  the  intervention 
of  a  jury,  resulted  in  a  finding  and  judgment  for  the  appel* 
lee. 

The  assignment  of  error  calls  in  question  the  propriety 
of  the  action  of  the  circuit  court  in  overruling  a  motion 
for  a  new  trial. 

The  reasons  assigned  for  a  new  trial  are,  that  the  finding 
is  not  supported  by  sufficient  evidence,  and  that  it  is  con- 
trary to  law. 

The  evidence  in  the  cause  tends  to  prove  that  the  money 
in  controversy  was  paid  by  the  appellant  under  an  agree- 
ment between  him  and  the  deceased,  by  the  terms  of  which 
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be  purchased  of  the  deceased  certain  personal  property.  The 
money  was  paid  at  the  request  of  the  deceased,  as  part  of 
the  purchase-price  of  the  property.  After  the  death  of  Joseph 
H.  Reynolds  this  appellee,  as  his  administrator,  in  connec- 
tion with  the  heirs,  in  a  suit  instituted  and  tried  in  the  Gib- 
son Circuit  Court,  set  aside  the  sale  of  said  property  and 
recovered  the  possession  of  the  same.  The  appellee,  in  this 
case,  relied  wholly  upon  an  estoppel  created  by  the  record  in 
the  action  to  set  aside  the  sale  of  the  personal  property. 

The  fourth  paragraph  of  the  complaint  in  that  action  al- 
leged, substantially,  that  at  the  time  of  his  death,  Joseph 
H.  Reynolds  was  more  than  eighty-two  years  of  age ;  that 
for  more  than  two  years  prior  thereto  he  had  been  in  feeble 
health  and  greatly  impoverished  in  both  body  and  mind  by 
disease  and  old  age,  and  by  reason  of  childishness,  loss  of 
memory  and  general  mental  decay  was  wholly  unfit  and  in- 
capable of  attending  to  business,  and  of  managing  bis  own 
affairs,  and  by  reason  thereof  he  was  deficient  in  will  power^ 
and  was  susceptible  to  easy  influence  by  others ;  that  while 
in  that  physical  and  mental  condition  the  appellant,  who  was 
his  near  relative,  began  visiting  the  deceased,  and  impor- 
tuning and  urging  him  to  sell  to  the  appellant  the  real  and 
personal  property  of  the  deceased ;  that  by  this  means  and 
by  means  of  undue  influence  and  overwhelming  importuni- 
ties, and  by  means  of  fraudulent  representations  and  prac- 
tices, and  repeated  urging,  the  appellant,  at  last,  overcame 
the  will  and  desire  of  the  deceased,  and  procured  from  him 
a  pretended  sale  for  much  less  than  one- fourth  its  real  value, 
the  personal  property  of  the  deceased  of  the  aggregate  value 
of  twelve  hundred  dollars;  that  at  the  time  of  said  pre- 
tended sale  the  appellant  well  knew  the  infirm  and  weakened 
condition  of  the  mind  of  the  deceased,  and  with  the  intent 
to  overreach  and  defraud  him,  took  advantage  of  the  same, 
in  order  to  procure  said  pretended  sale ;  that  he  never  paid 
to  the  deceased  or  to  any  other  person  any  part  of  the  agreed 
purchase-price  of  said  property,  but  has  the  possession  of 
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the  whole  of  said  property  and  wrongfully  detains  the  same ; 
that  demand  was  made  for  the  possession  of  said  property, 
by  the  administrator,  before  the  commencement  of  the  ac- 
tion.    To  this  complaint  the  appellant  filed  a  general  deniaL 

It  is  conceded  that  this  complaint  and  the  answer  thereto 
pat  in  issue  the  question  as  to  whether  the  appellant  had 
paid  to  Joseph  H.  Reynolds  or  any  other  person  any  part  of 
the  purchase-price  of  the  personal  property  involved  in  that 
suit.  It  is  insisted,  however,  on  behalf  of  the  appellant  that 
this  issue  was  an  immaterial  one,  and  that  there  might  have 
been  a  finding  and  judgment  in  that  case  for  the  plaintifis 
therein  without  passing  upon  this  question. 

It  is  not  controverted  by  the  appellee  that  if  this  was  an 
immaterial  issue  the  judgment  in  that  case  would  not  be  a 
bar  in  this;  but  it  is  insisted  by  the  appellee  that  the  ques- 
tion as  to  whether  the  appellant  had  paid  the  purchase-price 
for  the  property  involved  was  a  material  one,  and  that  with- 
out deciding  that  no  part  of  it  had  been  paid  the  court  could 
not  have  found  for  the  plaintiffs  in  that  case.  The  real  ques- 
tion, then,  for  decision  is  narrowed  to  this :  Was  this  a  ma- 
terial issue  ? 

The  paragraph  of  the  complaint  above  referred  to  pro* 
ceeded  upon  the  theory  that  the  appellant  had  procured  from 
Joseph  H.  Reynolds  his  personal  property  by  means  of  fraud- 
ulent practices,  representations,  and  undue  influence;  and 
that  the  contract  by  means  of  which  he  had  obtained  its  pos- 
session had  been  rescinded  by  the  administrator. 

Where  a  contract  is  rescinded  for  fraud,  the  parties  must 
be  placed  in  statu  qt(o,  Vance  v.  Schroyer,  79  Ind.  380 ; 
DeFord  v.  Urbainy  48  Ind.  219 ;  Fleetwood  v.  Dorsey  Mo" 
chine  Co.,  95  Ind.  491. 

A  party  seeking  to  rescind  a  contract  on  account  of  fraud 
must  tender  back  whatever  of  value  he  has  received  under 
the  contract. 

In  the  suit  by  the  administrator  and  heirs  of  Joseph  H.  Rey- 
nolds to  set  aside  the  sale  of  his  personal  property  to  the  ap- 
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pellant,  for  the  purpose  of  showing  that  nothing  was  to  be 
returned  to  the  appellant,  it  was  alleged  that  nothing  had 
been  paid.  Had  it  appeared  that  any  part  of  the  purchase- 
price  for  the  property  had  been  paid,  the  complaint  would 
have  been  bad  without  an  allegation  that  the  amount  so  paid 
had  been  tendered  back. 

It  is  thus  made  plain  that  the  issue  as  to  whether  the  ap- 
pellant had  paid  to  Joseph  H.  Reynolds,  or  to  any  one  for 
him,  any  part  of  the  purchase-price  for  the  property,  the  re- 
covery of  which  was  sought  in  that  case,  was  a  material  one. 
It  was  not  alleged  that  any  money,  or  thing  of  value,  had 
been  tendered  back  to  the  appellant,  but  the  case  rested  upon 
the  allegation  that  nothing  had  been  paid,  and,  therefore, 
nothing  was  to  be  returned.  Had  the  court  found  that  five 
hundred  dollars  of  the  purchase-price  of  the  personal  prop- 
erty, then  in  controversy,  had  been  paid,  it  could  not  have 
found  for  the  plaintiffs  in  that  action. 

In  our  opinion  it  sufficiently  appears  that  the  questions  in- 
volved in  this  action  were  litigated  and  settled  in  the  former 
action  between  these  parties,  and  that  appellant  is  estopped 
by  the  record  in  the  former  action  from  again  litigating  the 
question  as  to  whether  he  had  paid  to  Joseph  H.  Reynolds, 
or  to  any  one  for  him,  any  part  of  the  purchase-price  of  the 
personal  property  involved  in  that  suit. 

It  follows,  that  the  circuit  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Judgment  affirmed. 

Filed  Not.  11, 1890. 
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Hawkins  et  al.  t^.  The  State. 

Ck>STEMFr.— ileffton  far  Bmestion  of  Real  Ikaie.—CSia$ige  o/  Feitve. — JmrtM- 
diaian  not  Affected  Tkenby, — OircuH  Court. — Power  to  ^miak  /or  Contempt^ 
— Where  an  action  was  institated  for  the  possession  of  land  sitnated  in 
the  county  of  D.,  and  on  change  of  venae  the  cause  wis  removed  to  the 
circait  court  of  another  county,  the  latter  court  had  power  to  enforce 
obedience  to  its  process,  and  to  punish  for  contempt  those  who  resisted 
the  officers  charged  with  the  execution  of  that  process.  The  fact  that 
the  land  was  situated  in  another  county,  does  not  affect  the  jurisdiction 
of  the  court  whose  process  was  resisted.  The  removal  of  the  cause  from 
the  circuit  court  where  it  originated  to  another  tribunal,  vested  the  lat- 
ter tribunal  with  plenary  jurisdiction  of  the  cause,  and  all  its  inci- 
dents, and  the  former  court  had  no  longer  any  jurisdiction. 

Same. — Oircuit  Court, — Inherent  Power  to  ISiniah  for  Contenq)t» — Z^egidatm 
LimUationa. — Among  the  powers  which  vest  in  a  constitutional  court, 
such  as  our  circuit  courts,  is  that  of  maintaining  its  existence  and  dig- 
nity by  punishing  those  who  assume  to  treat  it  with  contempt.  This 
power  is  an  inherent  one,  and  exists  independently  of  statute.  Hie 
Legislature  may,  within  limits,  regulate  the  procedure,  but  it  can  not 
by  any  regulation  abridge  or  fetter  the  inherent  power  itsell 

SuiE. —  VolunUuy  Appearanee  <f  Partiee. — Issuamee  cf  Attachment  JJhneeesaiay. 
—Where  an  order  was  entered  requiring  the  parties  to  show  cause  why 
they  should  not  be  punished  for  contempt,  and  they  responded  to  the 
rule  by  an  answer,  it  was  proper  for  the  court  to  inflict  punishment 
without  issuing  an  attachment,  for  the  wrong-doers  had  voluntarily  ap- 
peared, and  were  in  court.  Under  section  1013,  B.  S.  1881,  there  is  no 
necessity  for  issuing  an  attachment  when  the  parties  voluntarily  appear, 
and  if  there  were,  it  would  not  apply  to  a  case  like  the  present,  since 
the  parties  charged  with  contempt  were  parties  to  tke  action  in  which 
the  judgment  was  rendered  on  which  the  process  was  issued,  and  under 
section  1014,  B.  S.  1881,  which  governs  in  such  a  ease,  the  issuance  of  an 
attachment  would  be  unnecessary. 

Same. — Informaiion  for, — Sufficiency  qf. — No  great  strictness  is  required 
in  the  construction  or  form  of  a  rule  requiring  a  defendant  to  show 
cause  why  he  should  not  be  punished  for  contempt.  In  cases  where  an 
information  is  filed  it  is  sufficient  if  the  rule  informs  him,  in  a  general 
way,  of  the  nature  of  the  charge  preferred  against  him. 

Same. —  Writ  of  J^ectmenL — ReeiMance  to  Service  of, —  When  will  Constitute  Ccn- 
tempL — Sale  of  Iniereet  after  JvdgmenL — Effect  cf, — Judgmad  for  Posmssuhi. 
— Binding  Force  of, — In  a  proceeding  to  punish  the  defendants  for  con- 
tempt for  resisting  the  execution  of  a  writ  of  ejectment,  in  an  action  for 
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pooociwioD,  the  parties  oan  not  purge  themselyes  of  the  contempt  by 
showing  that  thej  had  assumed  to  sell  their  interest  in  the  land,  after 
judgment  had  been  given  sgainst  them.  They  could  not  put  themselves 
in  a  position  to  resist  the  enforcement  of  the  judgment  bj  claiming 
through  their  own  grantees.  All  who  bought  after  the  judgment,  or, 
indeed,  after  the  legal  notice  was  given,  were  purchasers  pendente  liie, 
and  must  yield  to  the  process  issued  on  the  judgment  awarding  posses- 
sion to  the  plaintiff.  No  question  can  be  raised  by  resisting  the  execu- 
tion of  that  process  which  was  adjudicated  in  the  action  for  possession. 

From  the  Martin  Circuit  Court. 

A,  J.  Padgett  and  A.  Paget,  for  appellants. 
G.  M.  Mears,  Prosecuting  Attorney,  and  J.  H,  (yNeall, 
for  the  State. 

Elliott,  J. — In  the  information  filed  against  the  appel- 
lants these  facts  are  stated :  In  1887,  William  F.  McDougal 
purchased  at  a  commissioner's  sale  a  tract  of  land  in  Daviess 
county.  The  sale  was  made  pursuant  to  a  decree  of  the 
Martin  Circuit  Court.  After  the  purchase  by  McDougal  he 
brought  an  action  for  the  possession  of  the  land  purchased 
by  him,  and  by  change  of  venue,  granted  on  the  application 
of  the  defendants,  the  cause  was  removed  to  the  court  last 
named.  The  cause  was  tried  at  the  February  term,  1888, 
and  a  judgment  was  rendered  in  favor  of  McDougal.  In 
March  of  the  succeeding  year,  a  writ  was  issued  to  the  sheriff 
of  Daviess  county  commanding  him  to  put  McDougal  in 
possession  of  the  land.  Within  a  few  days  after  the  writ 
came  into  the  hands  of  the  sheriff  he  notified  the  defendants 
that  the  writ  had  been  delivered  to  him,  and  that  they  had 
better  seek  a  place  to  reside.  On  the  26th  day  of  March, 
1889,  the  sheriff  formally  demanded  possession,  the  defend- 
ants asked  for  further  time,  they  repeated  this  request  and 
they  were  finally  granted  until  the  6th  day  of  April,  1889. 
On  that  day  Hiram  L.  Hawkins  and  Laura  Hawkins,  de- 
fendants in  the  action  of  ejectment  and  appellants  in  this 
cause,  took  out  letters  of  guardianship  for  five  persons  who 
were  under  the  age  of  twenty-one  years.     After  obtaining 
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the  letters  of  guardianship  the  appellants  conveyed  the  land 
to  their  wards^  and  thereafter  assumed  to  hold  possession  of 
it  as  the  guardian  of  those  infants.  On  the  10th  day  of 
April  the  sheriff^  by  his  deputies^  undertook  to  execute  the 
writ  and  did  remove  some  of  the  household  goods.  While 
engaged  in  removing  the  goods  Hiram  L.  Hawkins  insti- 
tuted a  prosecution  against  the  deputies  of  the  sheriff  for 
malicious  trespass  and  procured  their  arrest  on  that  charge. 
While  the  deputies  were  under  arrest  the  appellants  replaced 
the  goods  in  the  house  from  which  they  had  been  removed, 
and  upon  the  return  of  the  deputies,  who  had  been  released 
from  arrest  on  giving  bonds,  the  appellants,  with  others 
whom  they  had  summoned  to  their  assistance,  resisted  the 
officers  with  clubs  and  other  weapons,  and  barricaded  the 
doors  so  as  to  prevent  an  entrance. 

The  Martin  Circuit  Court  undoubtedly  had  power  to  en- 
force obedience  to  its  process  and  to  punish  for  contempt 
those  who  resisted  the  officers  charged  with  the  execution  of 
that  process.  The  fact  that  the  land  was  situated  in  Daviess 
county,  does  not  affect  the  jurisdiction  of  the  court  whose 
process  was  resisted.  The  removal  of  the  cause  from  the 
Daviess  Circuit  Court  to  the  Martin  Circuit  Court  vested 
the  latter  tribunal  with  plenary  jurisdiction  of  the  cause  and 
all  its  incidents,  and  the  former  court  had  no  longer  any 
jurisdiction.  It  was  the  process  of  the  Martin  Circuit  Court 
that  was  resisted,  and  that  court  was  the  proper  tribunal  to 
punish  those  who  were  guilty  of  contempt  in  resisting  its 
process  and  the  officers  charged  with  the  duty  of  executing 
that  process. 

The  Constitution  vests  the  judicial  power  of  the  State, 
although  the  officers  by  whom  that  power  is  to  be  exercised 
may  be  chosen  under  laws  enacted  by  the  Legislature.  Shu^ 
gart  v.  Miles^  ante,  p.  445 ;  StatCy  ex  rel.,  v.  Noble,  118  Ind. 
350.  The  power  of  the  courts  necessarily  comes  from  the 
Constitution,  for,  while  it  is  true  that  the  Legislature  does 
possess  powers  in  their  nature  judicial,  it  does  not  possess 
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purely  jadicial  powers,  that  is,  such  powers  as  courts  of 
justice  exercise.  As  the  Legislature  possesses  no  purely 
judicial  power  it  can  delegate  none,  although  it  may,  in 
accordance  with  the  Constitution,  create  and  designate  ju- 
dicial tribunals  in  which  the  power  shall  reside.  When  a 
court  is  created  by  the  Legislature,  under  the  Constitution, 
all  the  powers  essential  to  the  existence  of  the  tribunal  and 
the  due  exercise  of  its  powers  at  once  vest  in  it  from  the 
Constitution.  Among  the  powers  which  vest  in  a  constitu- 
tional court,  such  as  our  circuit  courts,  is  that  of  maintain- 
ing its  existence  and  dignity  by  punishing  those  who  assume 
to  treat  it  with  contempt.  This  power,  as  has  often  been 
held,  is  an  inherent  one  and  exists  independently  of  statute. 
LiUle  V.  State,  90  Ind.  338 ;  Holmdn  v.  StaU,  105  Ind.  613 ; 
Anderson  v.  Dunn,  6  Wheat.  204 ;  Ex  parte  Robinson,  19 
Wall.  505 ;  Ex  parte  Terry,  128  U.  S.  289.  The  Legisla- 
ture can  not  take  from  a  constitutional  court  the  power  to 
punish  for  contempt,  since  that  would  make  the  judiciary 
subservient  to  the  legislative  department  and  violate  the 
provision  which  secures  the  independence  of  the  different  de- 
partments of  government.  The  Legislature  may,  within 
limits,  regulate  the  procedure,  but  it  can  not  by  any  regula- 
tion abridge  or  fett.er  the  inherent  power  itself.  The  counsel 
for  the  appellants  are,  therefore,  in  error  in  assuming,  as  they 
do,  that  we  must  look  solely  to  the  statute  to  ascertain 
whether  an  act  does  or  does  not  constitute  a  contempt.  But 
if  it  should  be  conceded  that  the  Legislature  may  define  a 
contempt,  the  concession  would  avail  the  appellants  nothing, 
for  the  Legislature  has  assumed  to  declare  that  resistance  to 
an  officer  shall  constitute  a  contempt.  We  do  not,  however, 
plant  our  conclusion  upon  the  statute.  We  put  the  au- 
thority to  punish  a  person  who  wrongfully  resists  the  pro- 
cess of  one  of  our  circuit  courts  upon  the  high  ground  that 
it  is  an  inherent  power  originating  in  the  Constitution  and 
by  that  instrument  transmitted  to  the  courts. 

The  trial  court  entered  a  rule  requiring  the  appellants  to 
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show  cause  why  they  should  not  be  punished  for  contempt, 
and  they  responded  to  the  rule  by  an  answer.  It  was  entirely 
proper  for  the  court  to  inflict  punishment  without  issuing  an 
attachment,  for  the  wrong-doers  had  vountarily  appeared, 
and  were  in  court.  As  they  were  in  court  upon  a  sufficient 
information,  and  in  answer  to  a  rule  duly  awarded,  there 
was  no  reason  for  attaching  them.  The  office  of  an  attach- 
ment is  to  bring  the  offending  parties  into  court.  State  y. 
MaUhewBy  37  N.  H.  450 ;  Jackson  v.  Smithy  6  Johns.  115. 
As  the  offenders  were  in  court,  no  useful  purpose  could  have 
been  subserved  by  issuing  an  attachment,  and  the  law  does 
not  require  the  performance  of  a  fruitless  act.  Section  1013 
of  our  statute  is  very  loosely  drawn,  but  it  can  not  be  inter- 
preted as  requiring  that  parties  who  are  in  court  shall  be 
attached,  as  well  as  punished.  The  statute  must  receive  a 
reasonable  constructiou,  and  regard  must  be  had  to  the  com- 
mon law ;  and,  giving  these  considerations  proper  weight, 
there  is  no  difficulty  in  concluding  that  where  the  defend- 
ant has  voluntarily  appeared,  and  is  before  the  court  in  an- 
swer to  a  rule,  there  is  no  necessity  for  issuing  an  attach- 
ment. But  if  we  are  wrong  in  our  construction  of  the  stat- 
ute it  would  avail  the  appellants  nothing,  for  they  were  par- 
ties to  the  action  in  which  was  rendered  the  judgment  on 
which  the  process  was  issued,  and  the  statute  provides  that 
^'nothing  herein  contained  shall  be  construed  or  held  to 
embrace,  limit,  or  control,  any  proceeding  against  any  officer 
or  party  for  contempt  for  the  enforcement  of  civil  rights  and 
remedies.^'    Section  1014,  K  S.  1881. 

No  great  strictness  is  required  in  the  construction  or  form 
of  a  rule  requiring  a  defendant  to  show  cause  why  he  should 
not  be  punished  for  contempt.  In  cases  where  an  informa- 
tion is  filed  it  is  sufficient  if  the  rule  informs  him,  in  a  gen- 
eral way,  of  the  nature  of  the  charge  preferred  against  him ; 
for  it  is  enough  that  the  rule  conveys  such  notice  as  will  ap* 
prise  him  of  the  fact  that  a  charge  is  pending  against  him, 
and  put  him  upon  inquiry.     If  he  is  put  upon  inquiry  he  is 
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chargeable  with  knowledge  of  all  the  facts  whic 
bly  diligent  search  would  reveal  to  him. 

The  answers  of  the  appellants  do  not  purge  th( 
in  resisting  the  execution  of  the  writ  issued  a| 
The  judgment  that  the  plaintiff  in  the  action  c 
was  entitled  to  possession  was  conclusive,  and  th< 
were  bound  to  yield  to  the  process  issued  upor 
ment.  Thej  can  not,  by  resisting  the  execution 
cess,  raise  any  question  adjudicated  in  the  actioi: 
sion.  Nor  could  the  defendants,  by  assuming 
interest,  after  judgment  had  been  given  again! 
themselves  in  a  position  to  resist  the  enforcei 
judgment  by  claiming  through  their  own  grantc; 
bought  after  the  judgment,  or,  indeed,  after  the 
was  given,  were  purchasers  pendente  lite,  and  id 
the  process  issued  on  the  judgment  awarding  (' 
the  plaintiff.  This  is  elementary  law.  Sedgwi 
Trial  of  Title  to  Land,  section  658;  Freeman 
section  471. 

Judgment  affirmed. 

FUed  Oct  31, 1890. 


No.  14,552. 

Johnson  v,  Alexander  et  ill. 

LiFS  Thbubakce. — Auignmenl  of  Policy  to  Creditors. — Agrt*  i 
plttg, — Validity  cf, — Rights  of  Widow  and  Children  to  Sw]i 
lifetime  procured  a  policj  of  insurance  upon  his  own  : 
his  death  to  his  executors,  administrators,  or  assigns,  i . 
the  consent  of  the  company,  he  assigned  and  transfer]  e 
ment  in  writing,  said  policj  to  certain  creditors,  and 
same  to  them,  taking  hack  from  said  assignees  an  agreei  t 
to  keep  up  said  insurance,  and  upon  his  death  and  the  p  i 
of  the  amount  due  them,  with  interest  and  all  premiun  i 
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penses  incurred  on  accoant  of  said  insurance  to  pay  the  balance  to  his 
heirs,  or  to  his  order.  A.  died  without  giying  any  farther  order  as  to 
the  disposition  of  the  proceeds  of  the  policy.  The  assignees  paid  the  pre- 
miums, and  kept  up  the  policy.  After  reimbursing  themselves  a  bal- 
ance remained,  which  was  paid  to  the  administrator.  The  widow  and 
children  of  A.  filed  a  petition,  asking  an  order  upon  the  administrator 
to  pay  said  sum  to  them.  The  petition  was  resisted  by  an  unsecured 
creditor  of  A. 

Held,  that  the  widow  and  children  were  entitled  to  the  money  ;  that  the 
assignment  of  the  policy  was  not  in  fraud  of  creditors,  and  was  Talid, 
and  transferred  the  surplus  to  A.'s  heirs. 

€amib. — iMoivent  Debtor. — Inturanee  far  His  FamUy. — ^The  law  favon  the 
making  of  a  reasonable  provision  by  a  man  for  his  family,  and 
those  who  are  dependent  upon  him,  and  it  is  not  a  violation  of  the 
statute,  and  in  fraud  of  creditors,  for  a  debtor,  though  insolvent,  to  eon- 
tribute  and  pay  a  reasonable  amount  of  insurance  for  the  benefit  of  his 
family. 

Same. — FUading, — Agreement  wUh  Assignees, — IVoper  Exhibit  with  CompUmL 
— The  agreement  taken  by  A.  from  the  assignees  of  the  policy  was  prop- 
erly made  an  exhibit  to  the  complaint  filed  by  his  widow  and  children 
to  recover  the  balance  in  the  hands  of  the  administrator.  The  action 
is  properly  an  application  to  the  court  for  an  order  requiring  the  ad- 
ministrator to  turn  over  to  the  petitioners  the  money  received  on  the 
policy,  and  the  said  agreement  b  the  basis  of  their  right  to  have  such 
an  order  made. 

8ame. — IVon^er  of  Poliey, — Suffideney  qf. — Surpkts, — Liabiiity  qf  Assigmees  as 
to. — The  transfer  of  the  policy  by  A.  was  complete.  It  was  assigned  by 
an  endorsement  in  writing,  and  delivered.  The  agreement  taken  from 
the  assignees  provided,  in  effect,  that  any  surplus  remaining  should  be 
paid  to  A.'s  heirs,  unless  he  made  some  further  order  in  regard  to  it 
When  he  died  without  making  any  further  order  the  l^;al  liabili^  of 
the  assignees  was  to  pay  the  surplus  to  his  heirs. 

From  the  Posey  Circuit  Court. 

E,  D.  Oweriy  for  appellant. 

W.  Loudon  and  F.  P.  Leonard,  for  appellees. 

Olds,  J. — William  D.  Alexanderi  in  his  lifetime^  in  1886| 
procured  from  the  Mutual  Life  Insurance  Company^  of  New 
York,  a  policy  of  insurance  upon  his  own  life  for  the  sum 
of  five  thousand  dollars,  payable  at  his  death  to  bis  execu- 
tors, administrators  or  assigns.  On  the  8th  day  of  April, 
1887,  said  Alexander  being  indebted  to  Welbum,  Bause, 
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HutchinsoD  &  Spencer,  in  the  Sam  of  $3,395,  with  the  oou- 
seat  of  the  compaojr,  assigoed  and  transferred  hy  endorse- 
ment in  writing,  said  policy  of  insurance  to  his  said  creditors 
to  secure  said  indebtedness,  and  delivered  said  policy  to 
them,  taking  back  from  said  assignees  an  agreement,  in 
writing,  stipulating  that  the  assignment  was  made  to  secure 
them  the  amount  due  from  the  assignor,  aud  containing  an 
agreement  on  the  part  of  the  assignees  to  keep  up  said  iu- 
Buranoe,  and  upon  the  death  of  said  Alexander  and  the  pay- 
ment to  them  of  the  amount  due  them,  with  interest,  aud 
all  premiums  paid  and  expenses  incurred  on  account  of  said 
insurance  out  of  said  insurance  to  pay  the  balance  re- 
maining to  the  heirs  of  the  said  Alexander,  or  to  his  order, 
which  agreement  was  signed  by  the  assignees  and  delivered 
to  Alexander.  The  said  assignees  paid  the  premiums  and 
kept  up  said  policy.  William  D.  Alexander  died  in  Sep- 
tember, 1SS7,  without  making  any  other  disposition  of  said 
policy,  or  giving  any  further  orders  as  to  the  disposition  of 
the  proceeds.  After  the  death  of  said  William  D.  Alexan- 
der, Marion  Aldrich  was,  by  the  Posey  Circuit  Court,  ap- 
pointed administrator  of  his  estate.  The  company  paid  the 
full  amount  of  the  policy,  f&,000,  to  the  assignees  of  the 
policy  and  the  administrator,  the  assignees  receiving  the 
amount  due  them,  and  the  administrator  receiving  the  resi- 
due, $1,115.10. 

The  appellees,  the  widow  and  children  of  said  William  D. 
Alexander,  and  being  his  sole  heirs,  file  their  petition  in  this 
case,  in  the  Posey  Circuit  Court,  alleging  the  facta  and  ask- 
ing an  order  upon  the  administrator  to  pay  to  them  the  said 
sum  of  $1,115.10  in  his  hands  so  received  on  said  policy 
also  alleging  that  appellant,  Johnson,  claimed  to  have  a  lie 
upon  said  njoney  by  virtue  of  an  execution  issued  from  t' 
circuit  court  of  Posey  county  for  $2,500  in  his  favor. 

Appellant  demurred  to  the  complaint,  which  was  r 
ruled  and  exceptions  reserved.     Appellant,  Johnson 
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filed  an  answer  and  a  demurrer  was  sustained  to  it,  and  &il- 
ing  to  plead  further  a  judgment  was  rendered  ordering  the 
administrator  to  pay  the  money  to  the  appellees. 

The  administrator  does  not  appeal^  but  Johnson  alone  ap- 
peals and  assigns  as  error  the  overruling  of  his  demurrer  to 
the  complaint,  and  the  sustaining  of  a  demurrer  to  his  first 
and  third  paragraphs  of  answer. 

It  is  contended  on  the  part  of  the  appellant  that  there  was 
not  such  a  disposition  of  the  policy  as  to  give  to  the  widow 
and  children,  who  are  the  heirs  of  the  deceased,  the  right  to 
the  excess  above  paying  the  amount  due  the  assignees ;  that 
it  was  in  the  nature  of  a  gift  to  the  heirs,  and  by  the  terms 
of  the  agreement  Alexander  retained  the  right  to  make  some 
other  disposition  of  the  surplus  and  order  it  paid  to  other 
persons,  hence  the  donor  did  not  release  all  control  over  the 
fund,  and  it  did  not  constitute  such  a  delivery  as  to  make  a 
valid  gifl ;  also  that  the  policy  having  been  made  payable 
to  the  personal  representatives  of  the  deceased,  Alexander 
being  insolvent,  a  gift  of  any  portion  of  it  to  his  heirs  is  in 
fraud  of  his  creditors,  and,  therefore,  void.  It  is  upon  this 
theory  that  it  is  contended  that  the  court  erred  in  its  rulings. 

The  law  favors  the  making  of  a  reasonable  provision  by  a 
man  for  his  family,  and  those  who  are  dependent  upon  him, 
and  it  is  not  a  violation  of  the  statute,  and  in  fraud  of  cred- 
iters  for  a  debtor,  though  insolvent,  to  contribute  aod  pay  a 
reasonable  amount  for  insurance  for  the  benefit  of  his  fam* 
ily.  In  Pence  v.  Makepeace,  65  Ind.  345,  it  is  held  that 
only  on  the  clearest  proof  of  fraud,  if  at  all,  can  the  pre- 
miums paid  by  an  insolvent  debtor  on  a  policy  of  insurance 
upon  his  life,  for  the  benefit  of  his  wife  and  children,  be  re- 
covered  by  his  creditors,  and  in  no  event  can  any  excess  over 
the  amount  of  the  premium  so  paid  be  recovered. 

In  Gentrai  Bank,  etc.,  v.  Hume^  128  U.  S.  195,  it  is  held  that 
a  man  may  rightfully  devote  a  moderate  portion  of  his  earn- 
ings to  insure  his  life,  and  thus  make  reasonable  provision 
for  his  family;  and,  though  he  be  insolvent,  such  payment 
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18  not  a  fraudulent  transfer  of  his  proper 
his  decease  his  creditors  will  have  no  inte 

In  McCkUeheon'8  Appeal,  99  Pa.  St.  i: 
ii^here  a  person  takes  out  a  policy  of  insur 
life^  in  his  own  name,  and  subsequently  a 
his  wife,  child,  or  other  dependent  relat: 
that  the  assignor  in  such  case  is  insolvent  a 
ing  the  assignment  does  not  warrant  the 
assignment  was  in  fraud  of  creditors. 

In  2  Bigelow  Fraud,  p.  129,  it  is  said  : 
insolvent  may  use  his  earnings  to  pay  foi 
life,  in  favor  of  his  family .'' 

The  authorities  recognize  a  distinction 
when  in  the  name  of  the  debtor,  and  afte: 
have  become  valuable  choses  in  action,  a 
taken  originally  in  the  name  of  the  wife,  < 
pendent,  but  hold  that  in  either  case  t 
valid  if  made  in  good  faith. 

In  this  case  it  is  not  shown  what  amo 
was  paid  by  Alexander  before  the  transf! 
not  kept  up  by  him  but  a  few  months,  aft 
ums  were  paid  by  the  assignees.  The  u 
were  injtfred  by  the  transfer  only  to  the  exi 
paid  by  him  in  premiums,  or,  at  least,  i 
value  of  the  policy  at  -the  time  of  the  t 
such  value  was  is  not  shown.  The  dece 
policy  and  held  it  but  a  short  time  until  h 
secure  certain  creditors  whose  claims  then 
thirty-four  hundred  dollars,  and  took  ai 
them  by  which  they  were  to  pay  the  pn 
time  forward,  and  from  the  proceeds,  wh< 
amounts  due  them,  including  principal  an 
claims  and  all  premiums  paid  and  expen 
count  of  the  policy,  and  pay  any  surplus 
Had  the  insured  lived  but  a  few  years  ther 
no  surplus  to  be  accounted  for.    It  was  n^ 
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of  the  arrangements  made  that  the  premiums  were  paid  and 
the  policy  kept  in  force.  There  are  no  facts  shown,  either  in 
the  complaint  or  the  answers,  that  cast  any  suspicion  on  the 
transaction  or  go  to  show  that  the  transfer,  which  might  re- 
sult in  a  possible  benefit  to  his  wife  and  children,  was  not 
made  in  the  utmost  good  faith,  or  that  go  to  show  that  his 
unsecured  creditors  were  in  fact  injured.  If  at  the  time  he 
was  a  resident  householder  of  this  State  he  was  entitled  to 
six  hundred  dollars  as  exempt  from  the  demands  of  credit- 
ors, this  amount,  at  least,  he  had  the  right  to  have  dis- 
posed of  as  he  pleased.  Had  Alexander  taken  insurance  on 
his  life  to  the  amount  in  controversy  in  this  case,  and  had 
the  policy  issued  in  the  name  of  his  wife  and  children  for  their 
benefit,  and  had  he  paid  for  it  though  insolvent  at  the  time, 
there  could  be  no  question  under  all  the  authorities  but  that 
the  wife  and  children  could  collect  and  hold  the  same  free 
from  all  demands  of  creditors ;  and  we  can  see  no  reason 
why  they  do  not  acquire  the  same  rights  under  the  fkcts  in 
this  case,  though  the  policy  was  made  payable  to  Alexander 
himself,  as  he  held  it  but  a  short  time  when  he  transferred 
it  to  some  of  his  creditors,  they  to  pay  all  future  premiums. 
He  had  the  right  to  prefer  his  creditors,  and  by  the  arrange- 
ments which  he  made  the  creditors  received  much  ^nore  than 
the  amount  taken  from  his  estate  to  pay  premiums. 

In  our  opinion  the  transfer  was  not  in  fraud  of  creditors, 
and  was  valid,  and  transferred  the  surplus  to  his  heirs. 

As  to  the  point  made  that  it  was  an  incomplete  transfer, 
we  do  not  think  it  is  well  taken.  The  policy  was  assigned 
by  an  indorsement  in  writing,  and  delivered.  The  agree* 
ment  provided,  in  effect,  that  any  surplus  remaining  should 
be  paid  to  his  heirs,  unless  he  made  some  further  order  in 
regard  to  it ;  he  died,  making  no  further  order,  and  the  legal 
liability  of  the  assignees  was  to  pay  the  surplus  to  his 
heirs.  Upon  this  question  the  case  of  Supreme  Lodge,  etc.,  v. 
Schmidty  98  Ind.  374,  is  in  point.  In  that  case  it  was  held 
that  when  one  takes  a  life  policy  on  his  own  life  in  a  mutual 
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society^  payable  upon  his  death  to  a  person  named^  or  to  such 
other  person^  or  persons,  as  he  may  subsequently  direct, 
the  beneficiary  named  is  entitled  to  recover.  In  that  case 
the  court  says :  '^  From  the  time  of  the  issuance  of  the  cer- 
tificate until  Schmidt's  death,  Mrs.  Schmidt  and  her  co-appel- 
lees were,  in  legal  contemplation,  the  owners  of  it,  subject 
only  to  the  right  of  Schmidt  to  ultimately  substitute  other 
beneficiaries  by  will,  or  in  such  other  manner  as  the  rules  and 
regulations  of  the  order  might  permit.'^  So,  in  this  case,  the 
heirs  of  Alexander  were  the  owners  of  the  surplus,  if  any 
should  remain,  subject  only  to  the  right  of  Alexander  to  or- 
der it  paid  to  some  other  person,  or  persons,  and  he  never 
made  any  order  concerning  it.  It  is  but  carrying  out  his 
intention  to  make  such  slight  provision  as  was  in  his  power 
to  do  for  his  widow  and  children  at  his  deaih,  to  give  to 
them  the  sum  so  remaining  after  paying  the  assignees. 

Some  question  is  made  as  to  the  complaint,  on  the  ground 
that  the  agreement  taken  by  Alexander  from  the  assignees 
is  not  properly  an  exhibit  to  the  complaint ;  that  it  is  not 
the  basis  of  the  action,  but«that  the  proper  form  of  action  is 
upon  a  common  count  for  money  had  and  received. 

We  can  not  agree  with  this  theory.  The  action  is  prop- 
erly an  application  to  the  court  for  an  order  requiring  the  ad- 
ministrator to  turn  over  to  the  appellees  the  money  received 
on  the  policy,  and  the  agreement  is  the  basis  of  the  appellee's 
right  to  have  such  order  made. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

FUed  Nov.  11, 1890. 
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No.  14,533. 

Day  v.  The  State. 

BBCOONnsAirCE. — Jwtiee  cf  Peace, — Judgftieni  ofFoifsUmn  by. — CHremi  Comrt 
can  not  Set  Ande. — Where  a  judgment  of  forfeiture  has  been  rendered  bj 
a  justice  of  the  peace,  on  a  recognizance  entered  into  before  him,  the 
circuit  court  can  not,  on  motion,  set  such  forfeiture  aside,  in  an  action 
instituted  by  the  State,  upon  the  forfeited  recognizance. 

From  the  Elkhart  Circuit  Court. 

W.  H.  Veaey  and  C  W.  Miller,  for  appellant. 
L.  W.  Vail  and  J.  E,  MeClaskey,  Prosecuting  Attorney, 
for  the  State. 

Coffey,  J. — This  was  a  suit  by  the  State  against  the  ap- 
pellant upon  a  forfeited  recognizance.  It  appears  from  the 
record  in  this  cause  that  on  the  15th  day  of  September,  1887, 
the  appellant  entered  into  the  recognizance  in  suit  before 
Joseph  D.  Arnold,  a  justice  of  the  peace  of  Elkhart  county, 
conditioned  for  her  appearance  before  the  said  Arnold  on  the 
22d  day  of  November,  1887,  to  answer  to  a  charge  of  mis- 
demeanor then  pending  against  her.  Failing  to  appear  on 
the  day  named^  she  was  called  and  the  recognizance  for- 
feited, which  fact  was  duly  certified,  by  the  justice,  on  the 
back  of  said  recognizance,  and  the  same  was  filed  in  the 
office  of  the  clerk  of  the  Elkhart  Circuit  Court. 

No  answer  to  the  complaint  in  this  cause  was  filed  by  the 
appellant.  She  appeared  before  the  justice  and  made  an  in- 
efiectual  efibrt  to  have  the  forfeiture  of  the  recognizance  set 
aside.  She  also  appeared  in  this  cause  and  filed  a  motion, 
supported  by  affidavits,  to  have  the  forfeiture  set  aside,  which 
motion  was  overruled. 

The  only  questibn  presented  by  the  assignment  of  error 
for  our  consideration  relates  to  the  propriety  of  the  ruling 
of  the  circuit  court  in  overruling  the  motion  of  the  appel- 
lant to  set  aside  the  forfeiture  of  the  recognizance  in  suit. 

The  facts  developed  by  the  affidavits  in  support  of  the 
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motion  to  set  aside  the  forfeiture  are,  that  i 
recognizance  in  suit  the  appellant  went  on 
Sandwich  Islands,  intending  to  return  at 
charge  pending  against  her,  before  the  jus 
trial.     She  arranged  to  take  a  steamer  on  h 
time  to  reach  Elkhart  three  dajs  prior  to  tl 
trial  of  said  cause,  but  on  the  night  before 
start  on  her  return  she  was  taken  violently 
ble  to  travel,  by  reason  thereof,  for  a  perioc 

Section  1630,  R.  S.  1881,  provides  that  " 
ance  is  had,  the  accused  may,  if  the  offence  I 
enter  into  a  recognizance  before  the  justice 
sufficient  surety  to  be  approved  by  him, 
as  he  may  deem  reasonable,  conditioned  fo 
of  the  accused  before  such  justice,  at  a  plac 
in  the  recognizance  specified/' 

Section  1631  provides  that  '^On  the  fori 
cognizance  taken  by  virtue  of  the  last  pi 
the  justice  shall  endorse  thereon  his  certi 
substance  that  such  prisoner  did  not  appea 
such  recognizance  and  abide  the  judgmei 
and  shall  forthwith  file  such  recognizance,  s 
the  clerk  of  the  circuit  or  other  proper  coi 
the  duty  of  such  clerk  to  forthwith  record  s 
in  the  order-book  of  such  court,  together 
cate  of  forfeiture,  and  note  the  same  on  the  J 
Such  certificate  or  the  record  thereof  is  n 
evidence  of  the  forfeiture  of  such  recognizf 

As  to  whether  a  justice  of  the  peace  1 
aside  the  forfeiture  of  a  recognizance,  wh 
once  been  entered  and  forwarded  to  the 
need  not  decide  in  this  case.  It  would  se 
pie,  that  the  application  to  set  aside  such 
be  made  to  the  court  declaring  it,  and  if 
should  be  refused,  we  know  of  no  means  b^ 
ing  could  be  reversed,  in  the  absence  of 
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appeal.  In  this  case  the  justice,  upon  the  facts  above  set 
forth,  refused  to  set  aside  the  forfeiture  in  question,  and  as 
no  appeal  was  taken  from  such  ruling  of  the  justice,  we 
think  his  judgment  in  the  case  must  be  regarded  as  final. 

We  are  cited  to  no  authority,  and  we  know  of  none,  au- 
thorizing the  circuit  court,  on  a  mere  motion,  to  set  aside  a 
judgment  of  forfeiture  entered  by  a  justice  of  the  peace.  As 
the  prosecution  in  such  cases  is  pending  before  the  justice, 
we  think  that  if  any  power  exists  to  set  aside  a  forfeiture  of 
the  recognizance  it  is  lodged  with  the  justice  before  whom 
the  prosecution  is  pending.  But  the  question  as  to  whether 
he  possesses  such  power  is  not  before  us,  and  for  that  reason 
is  not  decided,  but  we  do  decide  that  the  circuit  court  did 
not  err  in  refusing  to  set  aside  the  judgment  of  forfeiture 
entered  by  the  justice,  on  motion  and  on  the  showing  made 
by  the  affidavits  filed  in  support  of  such  motion. 

It  follows  that  there  is  no  error  in  the  record  for  which 
the  judgment  of  the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

Filed  Oct.  81, 1890. 
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Bahks  akd  Banking.— JVomissory  Note  cf  Depositor. —  When  Bank  may  Ay. 
— Where  a  promissory  note,  negotiable  and  payable  at  a  bank  in  this 
State,  is  sent  to  said  bank  properly  endorsed  for  collection,  the  bank 
has  the  right  to  pay  the  note  oat  of  any  general  fands  of  the  maker  on 
deposit  and  charge  his  account  with  the  amount  so  remitted. 

Samb. — BaymeiU  </  Ikjxmiof^9  Note. — Equitable  Owner  or  I\irehaaer. — Adian 
bjf  Depoeitor  Against  Bank. — Set- Off. — ^One  who  has  drawn  a  bill  or  note 
payable  at  a  bank,  most  have  done  so  for  some  purpose,  and  he  can  not 
be  heard  to  say  after  his  banker  has  paid  a  just  debt  for  which  he  had 
given  a  note,  to  which  he  claims  no  defence,  that  the  payment  vis 
wholly  voluntary  and  unauthorized.    In  such  a  case  the  banker  who 
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has  paid  the  note,  is  entitled  to  hold  it  as  the  e^ 
chaser,  and  is  entitled  to  set  it  off  in  a  suit  to 
the  depositor  on  general  account. 

From  the  Lawrence  Circuit  Court. 

J.  W.  Buskirky  M.  F.  Dunn  and  G.  0.  Ih 
J.  CHles,  for  appellee. 

Mitchell^  J. — On  the  8th  day  of  Ma 

Acoam    had   a  sum   of  money  on    gener 

Bedford  Bank,  in  Bedford,  Indiana.    The 

received  a  note,  endorsed  to  it  for  oollectic 

depositor  to  Stone  Sons  &  Co.,  at  the  Bed 

bank  remitted  the  amount  due  on  the  note 

ent,  and  charged  the  account  of  its  depos 

remitted.     This  was  done  without  notice 

or  other  authority,  except  such  as  the  law 

fact  that  the  note  was  negotiable  and  pa; 

and  was  duly  endorsed  and  sent  to  it  for 

depositor  repudiated  the  act  of  his  banker,  i 

to  recover  an  alleged  balance,  which  it  is  c 

titled  to  recover,  unless  the  bank  has  the  i 

amount  of  the  note  above  mentioned.     TIi 

but  that  the  bank  acted  in  good  faith,  noi 

pate  but  that  the  plaintiff  below  owed  i 

Sons  &  Co. 

It  is  settled  that  as  soon  as  money  is  d( 
the  depositor  and  the  bank  assume  the 
and  creditor.  The  money  at  once  become 
the  bank,  and  unless  the  money  deposited 
a  special  purpose,  or  unless  there  exists 
the  contrary,  the  bank  has  the  right  to 
amount  of  the  deposit  to  the  payment 
from  the  depositor  to  the  bank.  Lav 
Ind.  179.  If  the  Bedford  Bank  had  dii 
of  Stone  Sons  &  Co.,  or  taken  an  absol 
itself  of  the  paper,  there  would   be    no 
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gotiable  in  bank,  the  maker  authorizes  the 
on  his  credit,  to  the  owner  of  the  jiote,  the 
its  face." 

Many  well  considered  cases  go  to  the  fu 
ing  that  a  note  payable  at  a  banking-hou 
equivalent  of  a  check  or  draft  on  the  bai: 
holder  of  the  note,  and  that  the  bank  i^  i 
lows  the  paper  to  go  to  protest,  in  case  the 
due  him  from  the  bank  on  account,  genei 
the  payment  of  drafts  or  checks.  Comtn, 
V.  Henningery  105  Pa.  St.  496  (20  C.  L. 
Najei  City  Bank,  etc.,  80  N.  Y.  100 ;  M 
FouHh  NaPl  Bank,  etc.,  46  N.  Y.  82 ;  s<: 
Com.  Paper,  section  1441 ;  Daniel  Neg.  Iei 
2  Morse  Banks,  section  557 ;  Bolles  Banli 
section  403. 

A  contrary  view  has,  however,  been 
tained.     Oriaaom  v.  Commercial  Nat'l  Ba\ 
(3  L.  R.   Ann.  273);  Ridgley  Not' I  Ba^ 
III.  479.     While  we  are  not  inclined  tc 
promissory  note  negotiable  and  payable 
State  is,  in  all  respects,  the  equivalent  of 
the  maker  against  a  fund  on  deposit  in  th. 
quire  the  banker  to  pay  the  note  on  pi 
funds  applicable  to  that  purpose,  we  cs 
valid  reason  why  a  note  or  bill  thusdrji 
held  to  authorize  the  banker  to  pay,  an  i 
subrogated  to  all  the  rights  of  the  holder 
as  if  it  had  purchased  the  paper  after  m  i 
has  drawn  a  note  or  bill  payable  at  a  ban  i 
so  for  some  purpose,  and  he  can  not  be 
his  banker  has  paid  a  just  debt  for  whi ; 
note,  to  which  the  maker  claims  no  def : 
ment  was  wholly  voluntary  and  unauthc  i 
case  the  banker  who  has  paid  the  note,  is 
as  the  equitable  owner  or  purchaser,  and 
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off  in  a  suit  to  recover  a  balance  due  the  depositor  on  gen- 
eral account. 

The  decision  in  Scott  v.  Shirk,  60  Ind.  160,  upon  the  ikcts 
there  involved,  is  not  necessarily  opposed  to  the  conclusion 
above.  When  a  note  payable  at  a  bank  is  signed  by  three 
persons,  one  of  whom  has  an  account  at  the  bank,  it  may 
well  be  said  that  the  bank  has  no  power  to  transfer  money 
deposited  by  one  of  the  makers  to  the  payment  of  the  note 
without  the  depositor's  consent.     Lamb  v.  Morris^  supra. 

The  court  erred  in  its  conclusions  of  law  upon  the  facts 
found. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
below  to  restate  its  conclusions  of  law  in  consonance  with 
this  opinion.    . 

Filed  Nov.  12, 1890. 
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Lockwood  v.  Rose  et  al. 

Principal  Ain>  Aoknt. — BetU  Estate  Oommimon, — Action  for  Aooocvy  of, 
'—QmpUnnL'—Wriaen  CofUrael  tnth  PwreJuuer  Need  Na  be  AUegedL—Whm 
JPlaxrUiff  ErUiUed  to  Recover, — In  an  action  for  the  recovery  of  a  commis- 
sion  for  the  sale  of  land,  based  apon  a  contract  with  the  defendants,  the 
owners  of  the  land,  by  the  terms  of  which  the  latter  agreed  to  give  the 
plaintiffs  a  reasonable  compensation  if  they  procured  a  sale  of,  or  a  pur- 
chaser for,  said  land,  it  is  not  necessary  to  allege  in  the  complaint  that 
a  written  contract  for  the  sale  of  the  land  was  made  by  the  plaintifis 
with  the  party  who  agreed  to  purchase  the  same.  The  plaintifi^  were 
entitled  to  recover  when  they  had  secured  a  purchaser  who  was  able 
and  willing  to  pay  for  the  land  according  to  the  terms  required  by  the 
owner.  The  allegation  in  the  complaint  that  the  plaintifls  sold  the 
land  necessarily  included  the  allegation  that  they  found  a  purchaser 
for  the  same. 

Sams. — Declarations  of  AgerU, — AdmissibilUy  of — Res  OcsUe. — In  an  action 
for  the  recovery  of  a  real  estate  commission,  declarations  made  by  the 
plaintiffs,  while  on  the  land  engaged  in  an  effort  to  sell  it,  are  ad- 
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miBsible  in  evidence  as  re$  gesUz^  being  part  of  the  act  of  the  agents 
in  their  effort  to  transact  the  basiness  of  their  principal. 

8am£. — Ansvoers  to  Interrogatories, — QenercU  Verdict, — WhenNoi  Canfiieting, — 
When  in  an  action  for  the  recovery  of  a  commission  for  the  sale  of  real 
estate,  the  jary  found,  in  their  answers  to  interrogatories,  that  the  plain- 
tiff had  spent  about  two  weeks  in  rendering  the  service  described  in  the 
complaint,  which  services  they  found  to  be  worth  a  certain  sum  per 
day,  but  returned  a  verdict  in  their  favor  for  a  much  larger  sum,  there 
was  not  an  irreconcilable  conflict  between  the  general  verdict  and  the 
answers  to  interrogatories.  The  plaintifis,  under  the  issues,  might  have 
proven  that  the  commission  due  them  was  greater  than  the  value  of 
their  per  cRem  services. 

Vebdict. — Answera  to  Interrogatoriea.  —  When  They  Override  General  Ver- 
did.— On  motion  for  judgment  on  the  answers  to  interrogatories,  not- 
withstanding the  general  verdict,  every  reasonable  presumption  will  be 
indulged  in  favor  of  the  general  verdict,  and  if,  by  any  reasonable  hy- 
pothesis, the  answers  can  be  reconciled  with  the  general  verdict,  the  lat- 
ter must  stand.  They  override  the  general  verdict  only  when  both  can 
not  stand  together,  the  antagonism  being  such,  upon  the  face  of  the  rec- 
ord, as  is  beyond  possibility  of  being  removed  by  any  evidence  legiti- 
mately admissible  under  the  issue  in  the  cause. 

EviDENCS.— Iietter  Written  to  Pctrty.^Refuaal  to  Produoe  WUKoiU  Order,— Re- 
fueal  May  be  Proved, — It  was  proper  for  the  court  to  permit  the  plaintiffs 
to  show  that  the  defendant  refused  to  produce,  to  be  read  in  evidence,  a 
certain  letter  addressed  to  him  by  one  of  the  plaintiffs,  which  letter  was 
important  evidence  in  the  cause,  until  he  was  compelled  to  do  so  by 
order  of  the  court.  The  fact  that  the  code  provides  a  means  for  com- 
pelling an  unwilling  party  to  furnish  evidence  under  his  control  does 
not  affect  the  question  of  the  inferences  to  be  drawn  from  an  attempt,  or 
refusal,  on  his  part  to  furnish  the  facilities  at  his  command  for  a  full 
and  fair  investigation  of  the  facts  in  the  case. 

Same. — Oom/petency  cf. —  Absence  of  Objection  «n  Trial  Court, — EffenA  nf  on 
AppeaL — RebuliaL — Where  no  objection  is  pointed  out  to  the  competency 
of  testimony  in  the  trial  court  no  question  as  to  its  admissibility  is  pre- 
sented for  the  consideration  of  the  Supreme  Court.  It  is  not  error  ^o 
refuse  to  permit  a  party  to  answer  a  question  in  rebuttal  when  the  evi- 
dence thus  sought  to  be  rebutted  has  been  covered  by  other  answers  of 
the  witness. 

Nbw  TRULL,'^Netdy  Diseovered  Evidence, — Surprise. — Diligence. — ^A  party 
who  seeks  a  new  trial  on  account  of  surprise  and  newly  discovered  evi- 
dence, must  show  that  he  used  proper  diligence  to  avoid  surprise,  and 
to  discover  the  evidence  before  the  trial. 

From  the  DeKalb  Circuit  Court. 


Lockwood  ■.  Bate  d  ai. 

W,  L.  Penfield,  for  appellant. 

G  A.  O.  MeCSellan,  E.  D.  Hartman,  E.  K  Boae  and  J.  H. 
Bose,  for  appellees. 

Coffey,  J. — This  waa  an  action  by  the  appellees  against 
the  appellant  to  recover  compensation  alleged  to  be  doe  them 
for  services  rendered  by  the  appellees,  as  real  estate  brokers, 
for  the  appellant  in  the  sale  of  certain  described  land.  The 
complaint  consists  of  two  paragraphs.  The  first  paragraph 
alleges,  substantially,  that  on  the  15th  day  of  August,  18S6, 
the  appellant  employed  the  appellees  to  procure  for  him  a 
sale,  or  a  purchaser,  for  certain  described  lands  in  De  Kalb 
county,  Indiana ;  that  appellees  accepted  said  employment 
and  expended  much  time  and  money  in  their  efforts  to  pro- 
cure a  purchaser  for  aaid  land,  and  did,  on  or  about  the  30th 
day  of  July,  1887,  effect  a  sale  of  the  same  to  J.  J.  Marsh 
for  the  price  of  thirty-six  dollars  per  acre,  and  upon  the 
terms  as  to  payment  agreed  upon  by  the  appellant,  that  be- 
ing the  price  at  which  the  appellant  had  authorized  them  to 
sell  the  same ;  that  appellant  agreed  to  pay  the  appellees  a 
reasonable  compensation  for  their  services  in  effecting  such 
sale,  and  although  requested  so  to  do  he  has  refused  to  pay 
the  same ;  that  a  reasonable  compensation  for  said  services 
is  six  hundred  dollars. 

The  second  paragraph  alleges,  substantially,  that  the  ap- 
pellant is  indebted  to  the  appellees  in  the  sum  of  six  hun- 
dred dollars  for  services  rendered  him  by  the  appellees,  as 
{eal  estate  agents,  at  bis  request,  in  procuring  a  purchaser 
and  effecting  a  sale  for  him  of  certain  described  land  in  De 
Kalb  county,  Indiana;  that  said  services  were  reasonably 
worth  six  hundred  dollars,  which  sum  is  due  and  unpaid. 

The  court  overruled  a  demurrer  to  each  paragraph  of  the 
complaint,  whereupon  the  appellant  filed  an  answer  consist- 
ing of  the  general  denial. 

A  trial  of  the  cause  by  jury  resulted  in  a  general  verdict 
for  the  appellees  for  the  sum  of  |297.70.    With  their  gen- 
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eral  verdict  the  jury  returned  answers  to 
tories.  The  courts  over  a  motion  for  a  o 
a  motion  by  the  appellant  for  judgment 
answers  of  the  jury  to  the  special  interrc 
standing  the  general  verdict^  rendered  jw 
pellees. 

It  is  insisted  by  the  appellant  that  each 
complaint  proceeds  upon  the  theory  that 
efiected  a  sale  of  the  land  therein  describe 
alleged  that  the  contract  for  the  sale  of 
writing,  the  complaint  is,  for  that  reason^ 
without  deciding,  that  the  appellant  is  con 
tion  that  each  paragraph  of  the  complaint 
theory  that  the  appellees  are  entitled  to  i 
sion  for  a  sale  of  the  land,  efiected  by  th 
each  paragraph  of  the  complaint  is  sufficie 
The  case  of  Barnard  v.  Monnot,  33  Ho^ 
much  in  point  here.     In  that  case  Barn 
against  Monnot  to  recover  his  commissic 
broker^  amounting  to  $2,600,  in  efiectin^ 
estate  in  the  city  of  New  York.     On  the 
was  non-suited  upon  the  ground  that  he  co 
an  action  for  his  compensation  until  the  t 
sale  of  the  property  had  been  reduced  to  w 
by  the  parties.     Upon  reversing  the  judgi 
below,  Hunt,  J.,  speaking  for  the  appe 
''  I  think  the   decision   was   erroneous, 
broker  consisted  in  bringing  the  minds  o 
vendee  to  an  agreement.     He  could  do  no 
'  plaintifi^  produced  a  purchaser,  willing  an 
the  terms  of  the  defendant,  and  able  to  pe 
«  tion  on  his  part.     He  had  then  earned  his 
*  it  would  be  a  singular  conclusion  of  the  la 
of  his  employer  to  complete  the  bargain,  i 
right  to  them.'' 
The  case  of  Moaney  v.  Eldery  56  N.  Y. 
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strongly  in  point.  That  was  a  suit  by  Mooney,  a  real  estate 
broker,  against  Elder  to  recover  commissions  alleged  to  be 
due  under  a  contract  with  the  defendant  for  procuring  a 
purchaser  for  certain  premises  owned  by  the  defendant  situ- 
ate in  the  city  of  Bu&lo.  It  was  contended  by  the  defend- 
ant that  the  contract  of  sale  being  by  parol  was  void,  and 
that  the  plaintiff  could  not,  for  that  reason,  recover  his  com- 
mission; but  the  court  said:  "The  plaintiff  was  entitled 
to  his  commission  upon  the  production  of  a  purchaser  ready 
and  willing  to  purchase  the  property,  although  through  the 
default  of  the  defendant  a  sale  was  never  eflected."  See, 
also,  O'Cbnnor  v.  5emp/c,  57  Wis.  243;  P<A.vin  v.  Oarran, 
13  Neb.  302. 

The  appellant  here  relies  upon  the  case  of  Loee  v.  MU- 
ter,  53  Ind.  294,  and  the  case  of  Fischer  v.  BeU,  91  Ind. 
243,  but  these  cases  are  not  in  point.  In  the  first  case  a 
valid  contract,  in  writing,  was  procured  by  the  brokers,  and 
it  was  held  by  this  court  that  the  principal  could  not  avoid 
the  payment  of  the  commission  by  a  refusal  to  enforce  the 
contract. 

In  the  second  case  the  broker  found  a  purchaser  who  was 
ready  and  willing  to  take  the  property  at  the  price  and  upon 
the  terms  prescribed  by  the  principal ;  bat  the  principal  re- 
fused to  consummate  the  purchase.  It  was  argued  by  the 
principal  that  the  broker  could  not  recover  his  commission 
because  there  was  no  binding  written  contract  executed  be- 
tween  the  parties;  but  this  court,  in  answer  to  that  argu- 
ment, said  :  "  It  makes  do  difference  whether  or  not  any 
written  contract  had  been  signed  by  Drew.  The  defend- 
ant's liability  was  established  by  the  plaintiff's  procuring  a 
purchaser  who  was  in  a  condition,  ready  and  wilting  to  pay 
for  the  property  according  to  the  terms  authorised  by  the 
vendor,  without  the  execution  of  any  certificate." 

But,  afler  all,  the  question  now  before  us  is  simply  one 
involving  the  construction  of  the  contract  alleged  in  the 
complaint.     It  is  alleged  that  the  appellant  employed  the 
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appellees  to  sell,  or  find  a  parchaser  for,  the  land  described 
in  the  complaint,  and  that  they  did  sell  the  same  to  one 
Marsh.  The  objection  that  the  appellees  coald  not  recover 
for  simply  finding  a  purchaser,  because  the  complaint  does 
not  allege  that  they  found  one,  is  not  tenable  ;  for  it  is  evi- 
dent that  they  could  not  have  sold  until  a  purchaser  was 
found.  The  greater  always  includes  the  less,  and  the  allega- 
tion that  the  appellees  sold,  necessarily  includes  the  allega- 
tion that  they  found  a  purchaser  for  the  appellant's  land. 

In  our  opinion  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 

Nor  do  we  think  the  court  erred  in  overruling  the  appel- 
lant's motion  for  judgment  in  his  favor  on  the  answers  to  in- 
terrogatories,  notwithstanding  the  general  verdict. 

It  appears  from  these  answers  that  the  appellant  employed 
the  appellees  in  the  fall  of  1886,  to  find  a  purchaser  for,  and 
to  sell  the  land  described  in  the  complaint,  authorizing  them 
to  sell  it  for  thirty-six  dollars  per  acre,  one-half  cash,  and 
the  residue  to  be  secured  by  mortgage  back  on  the  land.  In 
the  month  of  July,  1887,  the  appellees  received  a  bid  for 
said  land  from  J.  J.  Marsh,  who  was  ready,  able,  and  will- 
ing to  take  the  land  at  the  price,  and  upon  the  terms  indi- 
cated by  the  appellant.  Appellees  at  once  notified  the  ap- 
pellant of  the  bid  they  had  received  for  said  land,  but  the 
appellant  refused  to  accept  said  bid,  and  consummate  the  sale. 

In  addition  to  these  facts  the  jury  found  that  the  appel- 
lees spent  about  two  weeks'  time .  in  rendering  the  service 
described  in  the  complaint,  which  services  were  worth  three 
dollars  per  day,  making  about  thirty-six  dollars. 

It  is  upon  this  last  finding  that  the  appellant  bases  his  mo- 
tion for  judgment  in  his  favor,  notwithstanding  the  general 
verdict. 

On  motion  for  judgment  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict,  every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  general  verdicty 
Vol.  126.— 38 
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and  if^  by  any  reasonable  hypothesis^  the  answers  can  be 
reconciled  with  the  general  verdict^  the  latter  most  stand. 
They  override  the  general  verdict  only  when  both  can  not 
stand  together,  the  antagonism  being  such,  upon  the  face  of 
the  record,  as  is  beyond  possibility  of  being  removed  by  any 
evidence  legitimately  admissible  under  the  issues  in  the 
cause.  IndianapoliSy  etc.,  R,  R.  Co.  v.  Lewis,  119  Ind.  218; 
Kirkpatriok  v.  Reeves,  121  Ind.  280. 

Under  the  issues  in  this  cause  the  appellees  might  have 
proven  that  the  commission  due  them,  on  the  sale  of  appel- 
lant's land,  was  greater  than  the  value  of  their  per  diem 
services  rendered.  There  is  no  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  answers  to  interrogatories. 

In  his  motion  for  a  new  trial  the  appellant  assigned  thirty- 
six  reasons  therefor,  but  in  this  opinion  we  shall  notice  those 
only  which  have  been  urged  by  counsel  in  his  able  brief  in 
this  cause. 

During  the  progress  of  the  trial  the  appellees  were  per- 
mitted to  prove  that  while  the  facts  in  this  case  were  under 
investigation  the  appellant  refused  to  produce,  to  be  read  in 
evidence,  a  certain  letter  addressed  to  him  by  one  of  the 
appellees,  which  letter  was  important  evidence  in  the  cause, 
until  he  was  compelled  to  do  so  by  order  of  the  court.  The 
objection  to  this  evidence,  stated  to  the  court,  was  that  no 
inference  can  be  drawn  against  a  party  for  not  volantarily 
producing  papers  where  the  code  provides  a  means  for  se- 
curing their  production,  and  that  parties  may  stand  upon 
their  legal  rights  without  any  imputation  of  bad  faith  on 
that  account. 

It  is  often  important  to  know  whether  a  party  to  a  suit  is 
or  is  not  willing  that  all  the  facts  shall  be  known  to  the 
court  or  jury,  or  whether  he  has  or  has  not  suppressed  or 
attempted  to  suppress  important  evidence  in  the  cause.  The 
fact  that  the  code  provides  a  means  for  compelling  an  un* 
willing  party  to  furnish  evidence  under  his  control  does  not, 
in  our  opinion,  affect  the  question  of  the  inferences  to  be 
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drawn  from  an  attempt  or  refusal  on  his  ] 
facilities  at  his  command,  for  a  fair  and  fa 
the  facts  in  the  case.     We  do  not  think 
admitting  this  evidence. 

The  court,  also,  permitted  the  appelleei 
declarations  made  by  them  while  on  th^  hi 
effort  to  sell  it,  in  relation  to  selling  it  in 

It  is  true  that  an  agent  may  not  prove 
declarations  made  by  himself,  in  the  absem 
but  the  declarations  here  made  were  part  of 
in  his  effort  to  transact  the  business  of 
were  res  geatcB.  It  further  appears  that  the 
to  these  declarations  was  taken  bv  th< 
shown  the  land,  and  the  declarations  w(i 
the  discharge  of  such  duty,  and  while  a 
the  land.  In  the  admission  of  these  dec! 
no  error. 

The  court  overruled  the  motion  of  the  j 
out  parts  of  the  deposition  of  J.  J.  Marsh 
tion  to  strike  out  parts  of  the  examinatio 
taken  before  the  trial. 

We  have  carefully  examined  the  quest! 
these  rulings,  and  find  no  available  error  1 

On  the  trial  of  the  cause  the  appellee  Ji 
tified  that  the  appellant  authorized  him,  in 
to  sell  the  land  in  question.     On  rebuttal 
asked  this  question  :     '^  As  a  matter  of  fa : 
it  (the  land  in  controversy)  in  September, 
refused  him  permission  to  answer  the  que  i 

It  was  shown  that  the  appellant  did  ni 
the  land  until  the  month  of  October,  188! 
mitted  to  testify  that  he  did  not  authori  i 
the  month  of  September,  to  sell  the  same 
appellant  could  reasonably  ask.  We  do  ] 
pellant  could  have  made  his  denial  any  si  i 
ing  the  question  propounded.     The  coui  i 
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diacretion  in  controlling  the  extent  of  an  examination,  and 
in  this  matter  there  was  no  abuse  of  discretion. 

Certain  entries  made  by  the  appellees  in  their  books,  re- 
lating to  the  land  in  controversy,  were  read  in  evidence,  but 
as  no  objection  to  this  evidence  was  pointed  out  in  the  court 
below,  no  question  as  to  its  admissibility  is  presented  for  our 
00  aside  ration.  Blizzard  v.  Hays,  46  Ind.  166  ;  Peachet  v. 
ataie,  63  Ind.  399. 

The  evidence  in  the  cause  ia  conflicting,  but  that  iotro- 
duced  by  the  appellees  tends  to  support  the  verdict  of  the 
jury.  We  can  not,  under  the  well  known  rules  of  this  court, 
disturb  the  verdict  on  the  evidence. 

Some  other  questions  are  also  presented  relating  to  the 
introduction  of  evidence  by  the  appellees,  over  the  objection 
of  the  appellant,  tending  to  prove  the  authority  conferred 
by  the  appellant  upon  the  appellees  to  sell  the  land,  about 
which  this  controversy  arose.  We  have  carefully  examined 
these  questions  and  do  not  think  there  was  any  error  in  ad- 
mitting this  evidence. 

Finally  it  is  claimed  by  the  appellant  that  the  circuit  court 
erred  in  overruling  bis  motion  for  a  new  trial,  on  account  of 
surprise  at  the  trial  and  newly  discovered  evidence.  During 
vacation  the  appellant  took  the  examination  of  the  appellee 
James  H.  Rose,  and  filed  the  same  with  the  clerk  of  the  De 
Kalb  Circuit  Court,  The  appellant  now  claims  that  he  was 
surprised  by  the  testimony  of  this  appellee,  on  the  trial,  be- 
cause it  was  different  from  his  testimony  given  at  the  ex- 
amination. 

The  facts  in  the  case  are  somewhat  confused  and  it  is  dif- 
ficult, for  that  reason,  to  determine  whether  there  is  aov 
real  couBict  between  the  testimony  of  the  appellee  as  taken 
in  vacation,  and  his  testimony  on  the  trial  of  the  caofe. 
Assuming,  however,  that  the  conflict  exists  as  contended  by 
the  appellant,  we  do  not  think  the  court  erred  in  refus- 
ing to  grant  a  new  trial  for  that  reason.     The  conflict  sup- 
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posed  to  exist  relates  to  the  terms  upon 
sold  the  land  to  J.  J.  Marsh. 

The  appellant  took  the  deposition  of  T\ 
was  read  in  evidence  on  the  trial  of  thi 
plaint  alleges  that  the  appellees  sold  tl 
The  appellant,  therefore,  had  notice  tha 
the   trial   of  the  cause,  would  rely  upon 
right  to   recover.     He   had    full   opporl 
his  duty  to  fully  examine  Marsh  as  to  a 
tween  him  and  the  appellees  in  relation 
prove  by  him,  if  he  desired  it,  the  exact 
if  he  failed  to  do  so  he  can  not  be  hear 
Marsh  will,  if  a  new  trial  is  granted,  con 
as  to  the  terms  of  such  sale.     A  party  wl 
on  account  of  surprise  and  newly  discove 
show  that  he  used  proper  diligence  to  avc 
discover  the  evidence  before  the  tj*ial. 
48  Ind.  106 ;  State,  ex  rel,  v.  Bottorff^  8! 
V.  First  National  Bank  of  Huntington,  91 

After  having  gone  carefully  over  all  tl 
of  which  complaint  is  made,  we  find  no  € 
judgment  should  be  reversed. 

Judgment  affirmed. 

Filed  Nov.  12, 1890. 


No.  15,312. 

Hawkins  et  al.  v.  McDoi 

PABTmoH. — Tenants  in  Common  €f  Ltfe-Estate. — ^Tc 
life-estate  in  land  may  maintain  a  suit  for  partit 

From  the  Martin  Circuit  Court. 

A.  J.  Padgett  and  A.  Paget,  for  appella 
J.  H.  (yNeall,  W.  B.  Gardiner  and  8. 
pellee. 
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Elliott,  J. — The  only  question  presented  by  this  record 
is,  whether  tenants  in  common  of  a  life-estate  in  land  can 
maintain  a  suit  for  partition. 

In  equity,  and  at  law,  it  has  always  been  held  that  tenants 
in  common  of  a  life-estate  in  land  may  have  compulsory  par- 
tition. Freeman  Co- Tenancy  and  Partition,  section  455. 
Our  statute  has  not  changed  this  rule.  8hato  v.  Beers,  84 
Ind.  528 ;  Swain  v.  Hardin,  64  Ind.  85 ;  Russell  v.  Rtusell, 
48  Ind.  456 ;  Longlois  v.  Langhis,  48  Ind.  60. 

Judgment  affirmed. 

Filed  Nov.  12,  1890. 


♦^ 


Na  15,339. 

Fiscys  V.  Guthrie. 

From  the  Decatar  Circait  Court. 

J.  &  Scobeyf  for  appellant. 

C.  Euring  and  J.  K,  Ewing,  for  appellee. 

Bebkshibe,  C.  J. — This  was  an  action  to  obtain  a  perpetual  iojanctioii. 
The  facts  as  disclosed  in  the  petition,  shortly  stated,  are  as  follows : 

The  appellant  was  adjudged  to  be  a  person  of  unsound  mind,  under  the 
provisions  of  section  2545,  et  teq.j  B.  S.  1881,  and  the  appellee  appointed 
her  guardian,  by  the  said  circuit  court.  From  the  juagmeni  and  pro- 
ceeding, resulting  in  the  appointment  of  the  appellee  as  such  guardian, 
the  appellant  appealed  to  this  court.  See  case  of  ^mus  y.  IWiwr,  mtef 
p.  46.  After  his  appointment  the  appellee  made  application  and  ob- 
tained an  order  of  the  court  for  the  sate  of  the  personal  estate  owned  bj 
the  appellant,  and  to  enjoin  said  sale  this  proceeding  was  instituted. 

For  reasons  therein  stated  the  appellee  nled  his  motion  to  diamias  the 
complaint.  Said  motion  was  sustained  by  the  court,  an  exception  re- 
served and  a  judgment  of  dismissal  rendered. 

The  present  proceeding  proceeded  upon  the  theory  that  there  was  such 
error  in  the  record  in  the  first  action  as  would  work  a  reversal  of  the 
judgment,  and  as  a  consequence  an  annulment  of  the  appellee's  appoint- 
ment. 

In  case  of  the  affirmance  of  said  judgment  there  was  no  foundation  for 
the  present  action  to  rest  upon.  The  judgment  in  the  former  action  was 
affirmed.     See  Fiaeus  v.  Turnery  snpra. 

We  find  no  error  in  the  record. 

Judgment  affirmed,  and  the  temporary  injunction  granted  by  this  conii 
dissolved. 

Filed  Oct  7, 1890. 
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No.  14,535. 

Smith  v.  The  State. 

From  the  Hamilton  Circuit  Coart. 

Q.  SkirU  and  A.  R  ShmU,  for  appeUant 

(>U)6y  J. — The  appellant  was  indicted,  proeecated  and  conTicted  for 
keeping  a  disorderly  liquor  shop.  The  only  question  presented  by  the  ap- 
peal is  as  to  the  sufficiency  of  the  evidence  to  support  the  yerdict  of  guilty 
There  is  evidence  tending  to  prove  that  the  appellant  kept  a  disorderly 
house,  and  from  which  uie  juiy  may  have  very  properly  found  the  de- 
fendant guilty  as  charged.  This  court  will  not  disturb  Uie  verdict  when 
there  is  evidence  to  support  it. 

Judgment  affirmed,  with  costs. 

FUed  Oct.  28, 1890. 


Ko.  15,424. 

CoKNEB  9.  Lewis. 

From  the  Jennings  Circuit  Court 

J*,  (hennyer  and  F,  K  LUlUy  for  appellant 
0,  F.  hoMreMt  and  J.  M,  Lewis,  for  appellee. 

Elliott,  J. — Two  questions  on]y  are  argued  by  the  appellant's  counsel, 
and  these  are  that  the  verdict  is  contrary  to  law  and  that  it  is  contrary  to 
the  evidence,  but  as  there  is  no  evidence  in  the  record  the  argument  is, 
of  course,  without  the  slightest  force. 

Judgment  affirmed. 

Berkshikb,  C.  J.,  took  no  part  in  the  decision  of  this  case. 

FUed  Oct  10, 1890. 


No.  14,462. 

Behn  et  al.  t;.  Whitney  et  ai#. 

From  the  Tipton  Circuit  Court 
-  W.  R,  OgUhayy  0.  H,  Qifford  and  J.  M.  Fippen,  for  appellants. 

Coffey,  J. — The  questions  involved  in  this  case  are  the  same  as 
the  questions  involved  in  the  case  of  Rcntber  v.  WhUney,  anie,  p.  216,  and 
upon  the  authority  of  that  case  the  judgment  herein  is  reversed,  with  di- 
rections to  the  circuit  court  to  overrule  the  demurrer  to  the  appellant's 
answer  to  the  appellees'  plea  in  abatement. 

FUed  Sept  26, 1890. 
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1^0.16,497. 

DoBSET  V.  The  State. 
Flrmn  the  Cl^rk  Circuit  Court. 
J.  K.  MarA  and  A.  Douliag,  for  sppelUnt. 

L.  T.  Mkhaiar,  Attome}'  General,  O.  H.  V/ngld,  Protecnting  Attonier, 
axAJ.B.  Oillett,  for  the  State. 

Eluor,  J.— Affirmed  upon  the  anthoritj  of  D»ga^  v.  Suue,  ante,  p.  130. 
FUed  Oct.  10, 1890. 


No.  I4,4te. 
Hamilton  v.  Goddabd. 

From  the  Decatar  CHrcuit  Court. 
D.  A.  Mytri,  for  appellant. 
W.  B.  Ooddard,  for  appellee. 

Oldc^  J.— The  appelUut  fil«d  a  claim  againBt  the  appellee's  decedent'i 
estate.  Id  the  circuit  court  the  appellant  filed  ap  ameaded  thiid  para- 
graph of  complaint,  and  it  appeare  that  a  demarrer  was  EUstained  to  the 
same,  and  the  appellant  withdrew  the  first  and  aecond  paragraphs  aitd 
refn»ad  to  again  amend  the  third,  and  suffered  Judgment  to  bo  rendered 
against  him. 

No  qaeation  is  presented  by  the  record.  The  record  recites  that  a  de- 
murrer had  been  sngtained  to  the  amended  third  paragraph  of  the  com- 
plaiDt,  bnt  there  is  no  record  of  an;  ruling  on  such  demurrer,  and  no 
eiceptiona  to  anj  such  ruling  leserred,  benoe  no  question  is  presented  hj 
the  record. 

Judgment  affirmed,  with  costs. 

Bbbkbhikb,  C.  J.,  did  not  sit  in  this  case. 

FUed  Oct.  IB,  18M. 
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At  a  meeting  of  the  Indianapolis  Bar, 
the  13th  day  of  December,  1890,  Byron  £ 
C.  Harris,  Frederick  Band,  William  A.  E 
A.  Holman  were  appointed  a  committee 
morial  and  resolutions  expressive  of  the  r<( 
bers  of  the  bar  for  the  life  and  character 
A.  S.  Mitchell,  and  of  their  sorrow  fo 
committee  reported  the  following  memori 
which  were  unanimously  adopted  : 

MEMOIR. 

Joseph  A.  S.  Mitchell  was  born   ii 
Franklin  county,  Pennsylvania,  Decemfai 
father  died  while  he  was  a  child,  and  he 
his  own  way  through  the  world,  which,  ai 
he  did  manfully.     In  his  seventeenth  yea: 
denville  Academy,  in  Illinois,  where  he  <: 
his  studies  with  that  zeal  and  industrv  m 
conspicuously  characteristic  of  his  manhc 
end  of  three  years  he  was  graduated,  and 
teacher  in  the  institution  from  which  h 
ploma.  .  He  spent  the  next  two  years  in  t  i 
at  Chambersburg,  Pennsylvania,  and  sul 
Goshen,  in  this  State.     In  1865,  he  man 
Defrees,  a   lady  richly  gifted  with   intel 
qualities.     She  and  two  children,  a  dau:  | 
4  vive  him.  For  more  than  a  quarter  of  a  < 
Goshen  has  been  his  home ;  there  he  has 
respected,  as  few  men  have  ever  been, 
there  he  died,  on  the  morning  of  Frida' 

(601) 


602  IN  MEMORIAM. 

December,  1890,  mouroed  oot  oaly  by  his  neighbors  and 
townsmea,  but  also  by  the  people  of  a  great  State. 

Id  1860  be  began  the  practice  of  bis  profession,  and  a 
bright  prospect  opened  before  him,  but  he  continued  in 
practice  only  until  the  spring  of  1861,  when  he  cast  aside 
his  books  and  his  business  to  become  a  soldier  in  the  army 
of  the  Union.  He  was  in  many  battle^,  in  many  long  and 
weary  marches,  and  in  many  perilous  military  enterprises. 
In  them  all  he  was  a  gallant  soldier  and  a  true  gentleman, 
winning  respect  from  his  comrades  and  praise  from  his  ofE- 
cers.  He  lef):  the  service  with  the  rank  of  captain,  a  rank, 
as  the  events  of  his  later  life  conclusively  show,  much  below 
his  merit  and  capacity  ;  but  so  great  was  his  modesty,  and  so 
little  was  he  inclined  to  secure  advancement  by  exalting  his 
own  merits,  that,  to  those  who  knew  him  well,  it  is  no  mar- 
vel that  he  did  not  reach  a  higher  military  rank. 
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degree,  the  qualifications  of  a  judge ; 
impartial,  courteous  and  patient,  lean 
morality  was  of  the  highest  type ;  pure 
pure  ones  he  despised.     His  conceptio 
of  justice  were  clear,  his  adherence  to  t 
manful.     His  judgments  were   formed 
pressed  with  vigor.     He  explored  the  £ 
gence ;  he  studied  the  reasoning  of  the  | 
land  and  America  with  singular  discern 
the  principles  of  right  and  justice  with 
keen  discrimination,  his  masterful  SLUsAy 
logical  methods  of  thought  enabled  him  t< 
and  apply  with  wisdom  the  principles  oi 
judicial  opinions  are  of  massive  strengtl 
is  clear  and  forcible.     In  all  the  State 
opinions  command  respect,  and  his  rani 
His  opinions  will  be  studied  as  long  as 
for  judgments  so  sound  and  reasoning 
time. 

The  private  character  and  life  of  Jud 
without  stain.  A  man  of  deep  religio\ 
ardent  in  his  attachment  to  his  church,  1 
be  a  bigot,  and  too  just  to  be  intolerant, 
fessions  he  made  good  by  his  conduct ; 
and  faithful  to  his  creed.  His  courtesy 
unfailing.  Arguments  he  heard  with  pai 
with  care.  In  debate  he  contended  stoul 
victions,  but  with  chivalric  courtesy,  'j 
arouse  him  to  anger,  nor  the  heat  of  deb 
bitter  words.  Arguments  he  used  with 
disdained.  When  such  a  man  dies  it  becc 

Resolved,  That  in  the  death  of  Judge  1 
has  lost  a  judge  fitted  by  temperament, 
the  highest  attributes  of  moral  charactei 
has  filled  with  such  high  honor  to  the  S 
credit  to  himself  and  to  the  profession  h< 
that  we  deplore  his  death,  not  only  b 
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worth  as  a  man  aod  a  citizen,  but  also  becaase  of  his  loss  to 
the  judiciary  of  the  CommoDwealth  of  which  he  was  an  boo- 
ored  and  useful  member. 

Resolved,  That  we  present  to  the  family  of  the  departed 
Judge  oar  siocere  sympathy  and  oondoleace  in  their  bereav- 
ment. 

Resolved,  That  the  Secretary  be  requested  to  transmit  a 
copy  of  this  Memoir  and  these  resolutions  to  the  family  of 
our  deceased  brother. 

Resolved,  That  this  Memoir  and  these  resolutioDs  be  pre- 
sented to  the  Supreme  Court  of  the  State,  add  to  the  United 
States  Circuit  Court,  for  such  action  as  may  be  fit  and  appro- 
priate, and  that  a  committee  be  appointed  for  that  purpose. 


ADDRESS  OF   MR.  ADDISON  C.   HARRIS,    PRE- 
SENTING   THE    MEMORIAL    AND    RESOLU- 
TIONS. 
May  it   Pleabb   the   Couet  : — I  rise  to   present   the 
memorial  aod  resolutions  of  the  Bar  in  commemoration  of 
the   life  and   character   of  the   late   Judge   Joseph  A.  S. 
MrrcHEl^.     These  are  so  full  and  expressive  that  no  more 
is  needed  on  the  part  of  the  Bar  as  a  tribute  to  his  memory, 
and  yet  I  am  impelled,  in  their  behalf,  to  speak  a  word  con- 
cerning his.oareer  upon  this  bench. 

To  sit  in  judgment  over  all  in  the  State,  is  the  highest 
trust  which  the  people  can  confer  upon  any  man.  To  this 
bench  it  is  given  not  only  to  decide  questions  of  law  arising 
between  men,  but  it  is  made  the  arbiter  of  many  ques- 
tions arising  between  the  co-ordinate  departments  of  the 
State.  Under  the  Constitntion  this  great  court  is  the  um- 
pire, empowered  to  draw  the  line  of  constitutional  right  be- 
tween the  legislative  and  executive  departments  of  this  com- 
monwealth. At  no  time,  during  the  history  of  the  Stale^ 
have  more  questions,  or  questions  deeper,  or  more  &r-reach- 
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ing  in  their  consequences;  been  decided  than  during  the  pe- 
riod in  which  Judge  Mitchell  sat  on  this  bench.  Cases  like 
these  call  for  the  exercise  of  the  most  careful  reasoning^  of 
the  keenest  penetration  and  forecast.  They  spring  out  of  the 
Constitution,  and  must  be  measured  on,  and  decided  hy,  the 
true  principles  of  republican  government. 

All  minds  have  never  been  quite  in  harmony  as  to  the  pre- 
cise fundamentals  of  our  system  of  government.  From  the 
birth  of  the  republic  statesmen  and  jurists  have  given  their 
best  thoughts  to,  and  debated  these  questions  with  the  warmth 
and  zeal  which  always  come  of  earnest  and  settled  convie- 
tion.  Thus  did  Judge  Mitchell.  With  his  mature  and  de- 
liberate convictions  as  a  basis,  he  analyzed  these  cases  with 
his  rare  powers  of  research  and  reason,  reaching  and  declar- 
ing his  conclusions  so  frankly,  and  with  arguments  so  forci- 
ble, and  at  once  so  entirely  indifferent  to  the  immediate  con- 
sequences, that  all  men  accorded  him  the  respect  which  in- 
tegrity of  purpose  ever  commands. 

His  powers  were  given  unreservedly  to  the  course  of  juris- 
prudence. He  never  sought  to  discover  new  rules  of  law, 
but  rather  aimed  to  master  and  intelligently  apply  the  estab- 
lished canons  of  the  law.  Thoughtful,  deliberative,  firm  in 
his  convictions,  he  was  yet  eager  to  hear,  and  listened  to 
every  counsel  with  the  same  interest  and  attention. 

To  these  qualities,  it  must  be  added,  that  he  held,  in  a 
rare  manner,  to  use  the  words  of  Cicero,  "  affability  in  hear- 
ing, calmness  in  determining,  and  carefulness  in  deciding 
the  case." 

He  felt,  as  all  judges  must  feel  whose  words  are  preserved, 
that  the  importance  of  the  case  was  not  so  much  to  the  par- 
ties themselves  as  to  the  entire  people,  whose  future  conduct 
and  rights  were  to  be  measured  by  the  reason  and  words  of 
the  opinion. 

The  greatest  purpose  of  a  court  of  last  resort  is  not  to  de- 
cide cases  by  numbers,  but  rather  by  its  decisions  to  lay 
down  accurately  and  in  plain  words,  the  rule  whereby  the 
people  may  thereafter  guide  their  conduct  in  similar  trans- 
actions, and  have  and  hold  their  rights  by  mutual  accord. 
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without  room  for  misunderstanding  as  to  their  rights  under 
the  law. 

The  clearness  and  conciseness  of  the  opinions  of  Judge 
Mitchell,  from  his  first  case  to  his  last,  indicate  that  this 
thought  was  never  absent  from  his  mind ;  and  while  he  was 
not  permitted,  under  the  providence  of  God,  to  continue  a 
member  of  this  tribunal  as  long  as  some,  both  living  and 
dead,  yet  the  impress  his  thought  has  made  upon  the  judi- 
cature and  laws  of  the  Commonwealth  will  endure  as  long 
as  our  State  shall  live. 

*^  There  is  one  universal  law,  which  commands  that  one 
shall  be  born,  and  shall  die.^' 

May  every  one  submit  as  calmly  to  the  final  decree  as 
your  late  brother.  With  a  noble  regard  for  the  memory  of 
one  of  your  number,  now  no  more,  in  behalf  of  the  Bar,  I 
move  that  the  memorial  and  resolutions  be  spread  upon  the 
record  of  this  court  as  a  truthful  testimonial  of  his  life  and 
worth. 


MR.  CHIEF  JUSTICE  OLDS   REPLIED  AS  FOL- 

LOWS. 

The  court  receives  the  resolutions  adopted  by  the  Bar,  in 
relation  to  the  death  of  the  late  Justice  Mitchell,  and  the 
remarks  of  the  Hon.  A.  C.  Harris  in  presenting  them,  with 
deep  regret  for  the  loss  of  the  member  of  this  court  to  whom 
they  relate.     They  are  no  more  than  are  due  to  the  occasion. 

Justice  Mitchell  came  to  the  bench  in  the  prime  of  life, 
fortified  for  his  work  by  years  of  experience  and  training  in 
the  law,  and  the  ways  of  the  courts,  acquired  as  a  successful 
practitioner  at  the  bar.  Being  possessed  of  a  mind  well 
stored  with  general  as  well  as  legal  knowledge,  with  energy, 
force  of  character,  and  firm  in  his  determinations,  he  was 
well  fitted  for  judicial  duties.  He  had  the  energy  to  inves- 
tigate, the  ability  to  grasp  and  comprehend  important  ques* 
tions,  and  to  discriminate  and  reject  illogical  theories.  When 
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he  arrived  at  a  conclusion  and  formed  a 
firmly  by  it,  and  maintained  bis  position 
reasoned  and  clearly  expressed  opinions, 
labors  upon  this  bench  are  in  the  volume 
the  decisions  of  this  court,  commencing  Yi 
diana.     In  the  decisions  delivered  by  bin 
evidence  of  his  industry  and  ability  as  a 
was  vigorous  and  clear.     How  well  he 
with  what  ability,  the  decisions  delivered 
and  be  felt  as  establishing  rules  of  law  Ion 
tory  resolutions  and  addresses,  of  whate 
forgotten.     As  a  man,  he  was  endowed  bj 
ities  making  him  steadfast  and  firm  in  act 
courteous  toward  all  with  whom  his  acti< 
contact. 

Being  in  the  prime  of  life,  and  having 
good  health,  the  news  of  his  death  carrie 
gloom  and  sorrow. 

The  resolutions  of  the  Bar,  just  preseni 
remarks  of  the  Hon.  A.  C.  Harris,  will  h 
records  of  the  court. 

It  is  further  ordered  that  all  proceeding 
death  of  the  late  Justice  Mitchell,  wh 
ceived  by  the  clerk,  be  placed  on  the  files 
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ABATEMENT. 

See  Gbimikal  Law,  6, 7 ;  Life  Imsubanck,  6 ;  PLKADnro,  12, 18. 

Of  Action, — Death  Oceaaioned  by  Wrongful  AeL — Rq)re9erUativa  ijf  Wrong-Doer. 
— Action  f^ot  Mainlainable  AgainsL — Staiute  Comlrued, — The  cause  of  ac- 
tion sriTen  by  sea  284,  &  8. 1881,  to  the  personal  representatiTe  for  the 
benent  of  the  widow  and  children  or  next  of  kin  of  one  whose  death 
has  been  caused  by  the  wrongful  act  or  omission  of  another,  abates 
on  the  death  of  the  wrong^doer,  and  can  not  be  maintained  against 
the  personal  representatives.  Hasniiian  v.  Jona,  176 

ACCEPTANCE. 
See  BiL.ii  OF  Ezchanob,  1. 

ACTION. 
See  Baotabdt,  1  to  3. 

1.  By  Amgn^  of  Claim.— Venue.-'SlaitUe  OmsfoiiecL— Section  312,  R  a 
1881,  providing  that  "any  action  brought  by  the  assignee  of  a  claim 
arising  out  of  contract,  whether  assigned  in  writing  or  by  deliveiT, 
shall  be  commenced  in  the  county  where  one  or  more  of  the  parlies 
immediately  liable  to  judgment  and  execution  reside,'' has  no  ap- 
plication in  a  case  where  the  action  is  in  rem  and  the  party  immedi- 
ately liable  is  a  non-resident.  SingUton  v.  (/Blenit,  151 

2.  Same, — Pariies  to, — EmtMble  AaeignmenL — StcUuU  Conttrued. — Section 
276,  R.  S.  1881,  providing  that  "  When  any  action  is  brought  by  the 
assignee  of  a  claim  arising  out  of  contract,  and  not  assigned  by  en- 
dorsement in  writing,  the  assignor  shall  be  made  a  defendant,  to  an- 
swer as  to  the  assignment  or  his  interest  in  the  subject  of  the  action," 
must  be  construed  with  sections  251  and  269,  B.  8.  1881,  providing 
respectively  that  **  Every  action  must  be  prosecuted  in  the  name  oi 
the  real  party  in  interest,''  and  "  Those  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants."  The  section  has  no  application 
in  a  case  where  the  obligee,  who  has  assigned  an  interest  in  the  claim, 
is  urging  the  assignment.  In  such  case  the  assignor  and  assignee 
are  proper  party  plaintiffs,  and  the  obligor  will  be  as  fully  protected 
by  the  judgment  of  the  court  as  though  the  obligee  was  a  party  de- 
fendant. 76. 

ADVANCEMENTS. 

1.  Purehaaer  from  Heir, —  What  he  may  Show  as  to  AdvanccTnents. — A  pur- 
chaser from  an  heir  may  set  up  advancements  to  the  other  heirs.  He 
stands  in  the  same  relation  to  the  estate  as  did  the  heir ;  he  receives 
whatever  interest  the  heir  has  in  the  estate.  If  the  heir  from  whom 
he  purchases  has  been  advanced,  that  fact  may  be  shown  to  reduce 
the  interest  of  the  heir,  and  likewise  reduce  the  interest  received  by 
the  purchaser.  When  the  purchaser  alleges  that  she  purchased  of 
the  heir  all  of  the  real  estate  described  in  the  complaint,  in  good  faith, 
and  for  a  valuable  consideration,  she  has  the  right  to  all^e  and  prove 
such  facts  as  establish  the  title  of  the  heir  from  whom  she  pnrcnased 
to  all  of  the  -real  estate.  Dttnoan  ▼.  Henry,  10 

2.  Momey  Fumiahed  and  Land  Conveyed  hy  Faiher  to  Son, — Abcemoc  of  Cbi- 

(608) 
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tempattmeous  AareemenL — No  EesnUing  2Vim<  or  Indebtedneu  Ariae^ — 
Jmnunpiion, — Burden  of  Proof. — Where  a  father  famishes  money  to 
his  SOD,  and  purchases  land,  and  caases  it  to  be  conveyed  to  his  son 
without  any  contemporaneous  understanding  or  agreement  concern- 
ing the  repayment  oi  the  purchase-money,  no  resulting  trust  arises, 
nor  does  the  son  presumably  become  the  debtor  of  hia  father.  The 
presumption  is  tbat  the  amount  paid  was  an  advancement  from  the 
father  to  the  son,  and  the  burden  of  proof  is  upon  the  party  who 
asserts  tliat  it  is  something  else.  Hiyham  v.  Vanoidolf  74 

Z.  Same. — Convernon  of  into  a  Debt, — New  Consideration  Neeeasafy. — If  a 
transaction  between  father  and  son  amounts  to  an  advancement  at 
the  time  it  takes  place,  it  can  not  afterwards  be  converted  into  a  debt 
without  the  intervention  of  some  new  consideration.  lb. 

4.  Same. — Money  Paid  by  Father  for  Son. —  What  Neceaaary  to  OondihUe  ii  a 
Debt. — It  is  not  necessary  that  there  should  liave  been  an  agreement 
between  the  father  and  the  son  in  order  to  constitute  money  paid  by 
the  former  for  the  benefit  of  the  latter  an  advancement,  but  in  order 
that  money  so  paid  should  constitute  a  debt,  the  contemporaneous 
facts  and  circumstances  must  make  it  appear  that  it  was  understood 
and  intended  at  the  time  to  be  a  debt.  lb, 

5«  Same. — Secret  Intention  of  Father. — Not  Sufficient  to  Oreaie  Indebtedness. — 
Presumption.— 'Oreditcrs. — A  mere  secret  intention  of  the  father,  to  treat 
the  money  paid  as  a  debt,  would  not  be  effectual  as  against  the  son 
nor  as  against  his  creditors  to  overcome  the  presumption  that  it  was 
to  be  an  advancement.  lb. 

AFFIDAVIT. 

See  Animaub,  4 ;  Cbimikal  Law,  3,  4,  6 ;  Hiobwat,  1,  2. 

ALLOWANCE. 

See  County  Commibsiokebs. 

AMENDMENT. 
See  AsBBssHSNT  of  Damages,  1,  2 ;  Pbactice,  3,  4,  6. 

ANIMALS. 

1.  Vicious  Dog, — Failure  to  Confine. — Damages. — Contributory  Negligence. — 
Whoever  keeps  a  dog  which  has  a  propensity  to  bite  mankind,  is  je- 
auired  to  keep  him  confined,  and  if  he  fails  to  do  so  must  res(>ond  in 
aamages  for  the  animal's  ferocious  act  to  any  person  injured  thereby, 
if  he  was  guilty  of  no  contributory  negligence. 

Dockerty  v.  HiUson,  lOS 

2.  Same. — Instruction  to  Jury, — Ability  to  Control  Vicious  AnimaL — The  fol- 
lowing instruction  was  requested  by  the  plaintiff  to  be  given  to  the 
jury:  "The  fact  that  the  defendant  or  defendant's  wife  may  have 
been  able  to  control  the  dog,  by  calling  him  off  or  speaking  to  him 
when  he  would  run  at  any  one,  even  if  the  jury  believe  this  fact 
proven,  is  not  such  a  restraining  as  is  contemplated  by  the  law,  and 
would  not  release  or  excuse  the  defendant  from  the  charge  of  negli- 
gence if  tiie  other  facts  in  said  cause  are  proven  that  would  require 
the  defendant  to  restrain  his  dog."  The  court's  refusal  to  give  this 
instruction  was  an  error,  as  the  evidence  disclosed  that  the  defend- 
ant's wife,  though  she  might  have  been  able  ordinarily  to  control  the 
animal,  did  not  do  so  on  this  occasion,  and  her  presence  did  not  ex- 
cuse the  defendant's  failure  to  confine  the  dog.  lb. 

3.  Cruelty  to. — Mutilation  of  Dog, — Prosecution  Under  Act  of  1889, — Section 
2101,  B.  S.  1881,  relative  to  cruelty  to  animals,  was  repealed  by  the 
act  of  March  11th,  1889.     (Elliott^s  Supp.,  section  329  et  mq,)    Un- 

VoL.  125.— 39 
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der  the  later  set  a  prosecatioii  naj  be  mtunUined  for  the  moti)*' 

tioii  of  a  dog.  It  is  broad  eoough  in  its  terms  to  include  dogs  not  listed 
for  taxation  ss  well  as  those  that  are  listed.  SlaU  y.  Oiict,  ISi 

4.  Same. — A^avil.^Not  Neeaaary  (o  Deieribe  Injury.— In  a  prosecution 
bj  affidavit  and  ipformalioa,  for  the  mutilatloa  of  a  dog,  it  is  not 
necessary  to  describe  the  injury  in  the  affidavit.  The  statute  does  not 
do  so,  and  it  is  sufficient  to  follow  the  language  of  the  statute,  nnlcn 
Bome  Bufficient  reason  exists  for  greater  particularity.  lb, 

5.  Running  ai  Large, —  Action  for  Pertonal  Injuria.—  Viciout  DispoaSum 
t^  Animal. — CWnpfaJni. —  What  it  Muit  Aver.—In  an  action  to  recover 
aamaees  for  personnl  injuries  sustained  by  the  plaintiff  by  being  at- 
tacked  byaeowbelon^inc  to  the  defendant,  whicli  he  permitied  to  run 
at  large,  a  complaint  is  defective  that  fails  to  allege  that  the  animal 
possessed  a  vicious  disposition,  or  propensity,  which  inclined  it  to  at- 
tack mankind.  Without  such  allegation  there  is  necessarily  no  charge 
that  the  defendant  had  notice  of  any  such  evil  disposition.  And  w 
the  wilful  conduct  of  the  animal  in  attacking  the  plaintiff  was  not 
such  as  the  defendant  had  a  right  to  expect,  or  might  anticipate,  he 
is  not  responsible  for  the  injury  caused  by  such  unexpected  and  wilfol 
conduct.  KUnberg  T.  Snt^U,  SSI 

6.  Same. — Omter  <^  Domadie  Animal. — Duly  of  to  Keep  Confined, — Failimit 
Do  So. —  When  Lushlcfor  Damaget. — The  common  law  is  in  force  in  thit 
State,  except  so  far  aa  domestic  animals  are  permitted  to  run  at  lane 
by  the  board  of  commissioners,  as  provided  in  section  2637,  R.  S. 
1881,  and  it  therefore  becomes  the  duty  of  the  owner  to  keep  them 
coaGned  to  his  own  premises.  The  owner  of  a  domestic  animal, hoW' 
ever,  is  not  liable  because  of  a  negligent  failure  to  keep  it  conGnni 
on  his  own  premises,  except  for  the  consequences  which  may  be  an- 
ticipated because  of  its  well-known  disposition  and  habits,  unless  it 
is  possessed  of  a  vicious  disposition,  of  which  he  had  notice.  /I. 

APPEAL. 

See  AssESBHrarr  of  Damages,  2 ;  Cotisty  CmtituBKisEsa,  3 ;  Hiohwai, 

1,  2 ;  Railboad,  7 ;  Special  FiMDiita,  3. 

From  Proceeding  Latituled  for  Uaniti-uelion  of  WiiL—Nol  Qovemed  a>  lo  3W 

by  Decedent^  .^cf.^An  appeal  from  a  proceeding  instituted  by  an  ei- 

•   ecutrix  against  the  heirs  and  legatees  of  the  decedent  to  have  the  will 

construed  ia  not  governed  as  lo  the  time  of  taking  the  appeal  by  the 

provisions  of  the  decedents'  act.  •Stmnunu  v.  Beattl,  SSt 

APPEAL  BOND. 

See  OUARANTT,  1. 

1.  Sar^. — ApooiJ^merd  of  by  Cburt. — i&isli(u(u>n  <^  Another  by  Paititi. — 
^tA  o/.— Where  the  court  designated  the  surety  on  an  appeal  bond, 
and  the  person  so  designated  refosed  to  serve,  and  by  agreement  of  the 
parties  interested  a  ditTerent  surety  signed  tbe  appeal  bond,  the  appeal 
being  perfected  in  all  other  respects,  according  to  the  requiremeDtc 
of  the  statute  regulating  appeals  taken  in  term,  the  obligors  on  tbe 
bond  can  Dot  avail  themselves  of  the  objection  that  the  bond  was  not 
signed  by  the  surety  approved  by  the  court.   Bvehanan  v.  Milligan,  Si! 

2.  Same. — Suialilufeii  Surety. — Liability  o/.— The  appellant  having  been 
sobstituted,  by  luutaal  agreement  of  the  parties,  as  surety,  and  tbe 
bond  having  performed  the  purpose  of  aecuring  the  stay  of  proceed- 
ings, it  can  not  be  said  thai  there  was  no  consideration  for  the  under- 
taking of  the  surety.  When  the  surety  signed  the  bond  in  pursuance 
of  the  agreement  of  the  parties  to  the  suit,  he  occupied  precisely  the 
position  be  would  have  occupied  had  he  been  named  in  tbe  oiderof 
the  conrt.  A 
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APPEARANCE. 
See  Contempt,  3. 

APPBOPRIATION  OF  LAND. 

See  AssEBBMSNT  OF  Damages,  3 ;  Bailboad,  7. 

ARGUMENT  OF  COUNSEL. 

1.  MiMOfndiui, —  When  Unavailing  Error. — Where  counsel  were  guilty  of 
miscondact  in  referring  to  a  change  of  yenoe,  but  upon  objection  the 
court  promptly  checked  the  counsel  and  instructed  the  jury  that  the 
question  oi  a  change  of  venue  was  one  they  had  no  right  to  con- 
sider, the  misconduct  of  counsel  was  not  such  error  as  to  justify  a 
reversal  of  the  judgment.  Coble  v.  EUzrothf  4^9 

2.  8amt.-^0hjecli(yM  to. — Mud  he  SpedficaUy  Stated  to  Avail  on  Appeal. — Ob- 
jections to  the  conduct  of  counsel  in  argument  can  not  be  made  avail- 
able on  appeal  unless  the  grounds  of  the  objection  are  specifically 
stated.  lo. 

ASSAULT  AND  BATTERY. 

See  CsiMiNAL  Law,  3,  4;  Pleabino,  18. 

ASSESSMENT  OF  DAMAGEa 
See  Railroad,  9. 

1.  Application  of  Land-Owner, — Baiiroad. — Bight  of  Way. — Amendment  €f 
Deteriptian  of  Land. — Right  to  Amend  After  Reversal. — Where  an  ap- 
plication was  made  for  a  writ  for  the  assessment  of  damages  on  the 
ground  that  a  railway  company  had  located  and  was  about  to  pro- 
ceed with  the  construction  of  its  road  across  the  petitioner's  land, 
without  having  made  or  tendered  any  compensation  for  the  accru- 
ing damages,  and  a  judgment  for  damages  in  pursuance  of  the  appli- 
cation thus  made  was  reversed,  because  the  description  of  the  land 
appropriated,  as  required  by  the  statute,  was  not  sufficiently  precise, 
it  was  proper  for  the  court  below,  when  the  case  came  back,  to  grant 
leave  to  amend  the  description  of  the  land  appropriated,  as  the  same 
was  set  forth  in  the  application  and  writ.  Proceedings  such  as 
these  are  amendable  in  matters  of  description  so  long  as  they  remain 
in  fieri.  Midland  K  W.  Co.  v.  Smith,  609 

2.  Same. — Exoeplion»  to  AmomU  of  Damages. —  When  maiy  he  Filed. — AppeaL 
— Where  exceptions  are  filed  by  either  party  within  ten  days  after 
the  filing  of  the  award  provided  for  in  section  3907,  R.  S.  1881,  or 
the  inquest  provided  for  in  section  896,  R.  S.  1881,  an  appeal  is 
thereby  efiected,  and  the  case  then  stands  for  amendment,  or  for  the 
filing  of  additional  exceptions,  or  the  making  of  new  issues,  the  same 
as  in  any  other  action.  An  appeal  having  been  effected  within  ten 
days,  by  the  filing  of  excefitions,  it  was  not  error  to  permit  the  op- 
posing party  to  nle  exceptions  to  the  amount  of  damages  awarded, 
after  the  expiration  of  ten  days,  and  after  the  cause  had  come  back 
to  the  trial  court  upon  reversal  in  the  Supreme  Court.  lb. 

3.  Same. — AppropriaiMn  (^  Land. — Omaent  of  Owner  to. — Bjffeet  of  on  Re- 
covery (^Damages. — A  land-owner  who  consents  to  the  appropriation  of 
his  land  by  a  railroad  company,  is  not  precladed  from  seasonably 
instituting  proceedings  for  the  amount  of  his  damages.  A. 

4.  Same. — Aasertion  of  Claim  for  Compensation. —  When  Mud  be  Made. — Stat- 
uie  of  Limitations. — The  claim  for  compensation  must  be.  asserted 
within  the  statute  of  limitations.  After  that  period  has  elapsed,  it 
will  be  conclusively  presumed  that  the  damages  were  assessed  and 
paid,  or  that  they  were  waived.  As  long  as  the  owner  of  land,  over 
which  a  railway  company  is  seeking  to  obtain  the  right  of  way,  re- 
tains complete  possession  and  control  of  the  same,  the  statute  of 
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limitations  does  not  begin  to  nin  against  his  right  of  recoverj  for 
damages.  When  a  railway  company  finished  its  grade  on  the  peti- 
tioners land;  in  1873,  but  the  land-owner  retained  oomplete  posse- 
sion and  control  of  the  land  until  1885,  when  the  defendant  having 
acquired  the  rights  of  its  predecessor,  took  possession,  commenced 
laying  ties,  and  otherwise  equipping  the  roaa  for  use,  a  proceeding 
then  instituted  for  the  assessment  of  damages  was  seasonably  brought. 

lb. 

ASSIGNMENT  FOR  BENEFIT  OF  CBEDITOK& 

1.  VolufUary  Asaiffnment. — Preference  of  Creditor. —  Validity  of  Conveyance, — 
Statute, — A  conveyance  by  a  debtor  of  all  his  property  subject  to  execu- 
tion for  the  benefit  of  certain  named  creditors  to  the  exclusion  of 
others,  with  the  avowed  purpose  of  giving  to  the  creditors  named  a 
preference  over  those  named,  is  not  within  section  2662,  B.  8L  188K 
upon  the  subject  of  voluntary  assignments,  and  is  valid. 

Hays  V.  HoOeUer,  60 

2,  Same, — Payment  of  Surplua  to  Wife. — A  reservation  in  such  conveyance 
that  the  surplus,  if  any,  should  be  paid  the  grantor's  wife,  does  not 
render  the  conveyance  void.  ih, 

ASSIGNMENT  OF  EBBOR. 
See  Pleading,  20,  21. 

ASSIGNOB  AND  ASSIGNEE. 
See  AonoN ;  Pbomibsobt  Note,  3. 

ATTACHMENT. 
See  CoirrEMPT,  3. 

ATTOBNEY'S  FEES. 
See  Mabribd  Wobcah,  1 ;  PBosEcuriNa  AiroBinEY,  1,  2. 

ADDITOB  OF  STATE. 
See  Summons,  1,  3. 

BAILMENT. 
See  Corpse,  1. 

WarehouMman. — Exchange(^  Property. — Contract  of  Sale. —  What  OnutiMnL^ 
The  defendants  were  dealers  in  grain,  conducting  a  warehouse  and 
a  flouring-mill.  The  plaintiflfs  agreed  to  furnish  wheat  to  the  de- 
fendants, for  which  the  defendants  were  to  deliver  to  them,  on  request, 
a  designated  number  of  pounds  of  fiour  and  bran  for  each  bushel  of 
wheat  delivered.  The  Oour  and  bran  were  to  remain  in  the  posses- 
sion of  the  defendants,  subject  to  deliverv  upon  the  demand  of  the 
plaintiffs.  Before  the  delivery  of  all  the  fiour  and  bran  to  the  plain* 
tiffs  the  mill  and  warehouse  of  the  defendants  were  burned  and  the 
flour  and  bran  destroyed,  the  fire  not  being  caused  by  any  negligence 
or  wrong  of  the  defendants. 

Beld,  that  the  agreement  between  the  parties  did  not  constitute  a  bail- 
ment, but  a  contract  of  sale.  The  plaintiffs  were  entitled  to  a  desi^ 
nated  quantity  of  fiour  and  bran  for  each  bushel  of  wheat  delivered  by 
them,  out  they  were  not  entitled  to  the  fiour  and  bran  produced  from 
the  particular  wheat  delivered  by  them  to  the  defendants. 

Woodvxard  v.  Semangf  SSO 

BANKS  AND  BANKING. 

1.  I^'omiesory  Note  cf  DepotUor. —  When  Bank  may  Pay. — Where  a  promis- 
sory note,  negotiable  and  payable  at  a  bank  in  this  State,  is  sent  to 
said  bank  properly  endorsed  for  collection,  the  bank  has  the  rij^t 
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to  pay  the  note  oat  of  any  general  funds  of  the  maker  on  deposit  and 
charge  his  account  with  the  amount  so  remitted. 

Bedjord  Bank  y.  Aeoamj  684 

2l  Same.— PayvMnl  €f  D^potiior*8  Note. — Eguiiable  Oumer  or  Purekaaer. — 
Action  by  Depotitor  Against  Bank. — Set-Off. — One  who  has  drawn  a  bill 
or  note  payable  at  a  bank,  must  have  done  so  for  some  purpose,  and 
he  can  not  be  heard  to  say  after  his  banker  has  paid  a  just  debt  for 
which  he  had  given  a  note,  to  which  he  claims  no  defence,  that  the 
payment  was  wholly  voluntary  and  unauthorized.  In  such  a  case 
the  banker  who  has  paid  the  note,  is  entitled  to  bold  it  as  the  equit- 
able owner  or  purchaser,  and  is  entitled  to  set  it  off  in  a  suit  to  re- 
cover a  balance  due  the  depositor  on  general  account.  Ib» 

BASTARDY. 

1.  Action  on  Bond — Complaint. — Sufficiency  of. — In  an  action  on  a  bond 
executed  in  a  bastardy  proceeding,  conditioned  that  the  defendant 
would  appear  at  the  following  term  of  the  circuit  court  to  answer 
the  complaint  in  the  action,  and  not  depart  without  leave,  and  abide 
the  judgment  and  orders  of  the  court,  or  failing  therein  would  pay 
such  sums  of  money  to  such  persons  as  might  be  adjudged  by  the 
court,  a  complaint  which  alleges  that  the  court,  in  the  action  for 
bastardy,  rendered  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  a  certain  sum  is  not  bad  because  it  fails  to  aver  that  the 
court  adjudged  the  payment  of  any  sum  of  money  to  the  relatrix.  As 
the  statute  (section  992,  B.  S.  1881)  provides  that  the  stated  payments 
shall  in  all  cases  be  made  to  the  mother,  if  livinp:,  with  the  exception 
that  if  she  be  an  improper  person  the  payments  shall  be  made  to  some 
person  designated  by  the  court,  it  will  be  presumed,  in  the  absence 
of  a  showing  that  the  case  falls  within  the  exception,  that  such  pay- 
ments were  ordered  paid  to  the  mother.  Qatk  v.  Staie^  ex  reL,  1 

2.  Breach, — Bight  of  Action. — Demand. — Condition  Precedent, — Such  de- 
fendant having  absconded  and  failed  to  pay  or  replevy  the  judgment 
rendered  against  him,  there  was  a  breach  of  the  bond,  and  a  right 
of  action  at  once  accrued.  Hence,  a  demand  was  not  necessary  as  a 
condition  precedent  to  the  maintenance  of  an  action  on  the  bond.  Ih, 

5.  Same.^-Judgment  of  Forfeiture  not  a  Condition  Precedent  to  Action  upon 
Bond. — A  judgment  of  forfeiture  is  not  required  by  statute  to  be 
entered  against  such  defendant  or  his  bondsmen  as  a  condition  pre- 
cedent to  a  suit  on  the  bond.  For  condition  broken  an  action  may 
be  instituted  immediately  in  the  name  of  the  State.  Section  1721, 
R.  S.  1881,  applies  only  to  recognizances  given  in  criminal  causes-ift. 

4.  Same. — Time  Given  to  Beplevy  Judgment. — Answer  hy  Surety  Alleging. — 
Insufficiency  of. — In  an  action  against  the  surety  on  such  bond,  a  para- 
graph of  answer  alleging  that  the  court  on  pronouncing  judgment 
against  the  defendant,  instead  of  committing  him  immeaiately  to 
jail,  gave  him  two  days  in  which  to  replevy  the  judgment,  does  not 
constitute  a  defence.  The  surety  was  not  prejudiced  by  such  action 
of  the  court.  lb. 

6.  Sam/t. — Defendant. —  When  Subject  to  Custody. — The  court  was  not  re- 
quired to  order  the  defendant  into  custody,  after  its  finding  had  been 
returned,  except  for  some  good  reason  shown.  He  was  not  subject  to 
the  custody  of  the  sheriff  until  after  the  judgment  of  the  court  com- 
mitting him  to  jail  in  default  of  replevin  bail,  or  payment  of  the 
judgment.  If  the  surety  on  the  bond  of  such  defenaant  did  not  de- 
sire to  stand  longer,  after  the  court  had  made  its  finding,  he  was  en- 
titled to  his  bail-piece.  /&. 
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BENEFICIABY. 
See  Life  Insubakce^  7  to  9. 

BENEFIT  SOCIETY. 
See  Life  Iksubakce,  1  to  9. 

BILL  OF  EXCEPTIONS. 
See  Sfeciai*  Juixsb. 

1.  Failure  to  Ineorporate  Long-hand  Manuscript  of  Evidenee, — Unless  ths 
original  lonfr-hand  manuscript  of  the  evidence  made  hy  the  official 
reporter  is  embodied  in  the  bill  of  exceptions  before  it  is  signed  bj 
the  judge,  as  required  bj statute  (section  1410,  B.  S.  1881),  it  will  not 
be  regarded  as  a  part  of  the  record  on  appeal.     Gark  v.  SuUty  ez  reL,  1 

2.  Long- Hand  Mcmuaeript  (^  Official  Beporter. — Faibire  to  Incorporate  in  Bill 
oj  Exeeptione. — Where  the  original  long-hand  manuscript  of  the  evi- 
dence, made  hy  the  official  reporter,  is  not  embodied  in  the  bill  of  ex- 
ceptions signed  hy  the  circuit  judge,  as  required  by  section  1410,  B.  S. 
1881,  the  evidence  does  not  become  a  part  of  the  record,  and  can  not 
be  considered.  Fiseus  v.  IWner,  46 

3.  Date  of  Presentation.— Must  be  Stated  in  the  £t^.— Where  the  date  of  the 
presentation  of  the  bill  of  exceptions,  as  stated  in  the  body  of  the  bill, 
indicates  that  it  was  not  presented  until  after  the  time  limited  had 
expired,  the  bill  is  not  properly  in  the  record,  although  following 
the  proper  authentication  and  signature  of  the  judge  there  is  a  per- 
sonal statement  signed  by  the  judge  showing  that  the  bill  had  been 
presented  within  the  proper  time.  The  statute  is  imperative,  and  the 
date  of  presentation  must  be  stated  in  tiie  bill  of  exceptions. 

OUy  of  PfynumthY.  Fields,  SSS 

4.  Bradiee, — Section  630,  B.  S.  ISSl.—Beservaiion  ofQue8ti4m  of  Law  for  Ded»' 
ion  cf  Supreme  Court. — In  order  to  reserve  a  question  of  law  for  the  decis- 
ion of  the  Supreme  Court,  under  section  630,  B.  S.  1881,  it  is  not  neces- 
sary, where  tiie  rulings  are  made  on  the  trial  and  duly  excepted  to, 
to  notify  the  court  at  that  time  that  the  party  intends  to  reserre  the 
questions  in  the  mode  provided  in  said  statute.  It  is  sufficient  if 
there  is  due  exception  at  the  time  the  ruling  is  made,  and  a  decla- 
ration of  intention  to  reserve  questions  is  made,  and  notice  of  inten- 
tion to  appeal  on  those  questions  is  given  at  the  time  the  rulings  upon 
which  the  questions  arise  are  brought  before  the  trial  court  for  review. 
Such  declaration  must  be  sufficient  to  direct  the  attention  of  the  trial 
court  to  the  questions  sought  to  be  reserved,  and  to  enable  it  to  form 
a  bill  of  exceptions  that  will  fully  and  clearly  exhibit  the  ralings. 
Drinkoui  v.  Bkigle  Machine  Works,  90  Ind.  423,  limited. 

Shugart  v.  Ift/ies,  446 

6.  Same.'-Section  6S0,  R  S.  1881.— What  held  Compliance  with,—jL  bUl  of 
exceptions  recited  that  when  the  jury  in  the  cause  returned   into 
court  their  general  verdict,  and  answers  thereto,  the  plaintifis  filed  a 
4         motion  for  a  new  trial,  and  reasons  therefor,  and  thereupon  notified 
'-         the  court  that  in  case  the  motion  fur  a  new  trial  should  be  over- 
'*         ruled  they  intended  to  take  the  question  of  law  presented  and  re- 
served on  the  trial  and  set  forth  in  the  motion,  to  the  Supreme  Court 
upon  a  bill  of  exceptions  only. 
Hddy  that  there  was  a  sufficient  compliance  with  the  provisions  of  the 
statute  (section  630,  R.  S.  1881),  as  to  intention  and  notice.  lb. 

6.  Same. — Licorporation  by  Order  of  Court  of  Papers  and  Entries. — Ond  Testi- 
mony.— An  order  by  the  court  that  certain  designated  papers  and  en- 
tries in  the  cause  and  statements  of  the  court  be  made  a  part  of  the 
bill  of  exceptions  is  sufficient,  under  section  630,  R.  S.  1881,  to  an- 
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thorize  the  incorporation  in  the  bill  of  the  papers  and  entries  desig- 
natedy  but  not  of  oral  testimony.  A. 

7.  Same, — Pre»umption  in  Favor  of  Riding  (^  Trial  Court. — How  Overcome, — 
In  order  to  overcome  the  presumption  in  favor  of  the  ruling  of  the 
trial  court,  the  bill  of  exceptions  must  show  that  it  contains  all  the 
evidence  on  the  controverted  point  76. 

BILL  OF  EXCHANGE. 

1.  Copy  cf  Acceptance. — AvermenU  of  Complaint  not  Controlled  Thereby. — In 
an  action  upon  a  bill  of  exchange  drawn  by  the  defendant,  payable  to 
his  own  order  and  endorsed  by  him  to  the  plaintiffs,  the  acceptance  is 
not  the  foundation  of  the  action,  and  the  copy  thereof  filed  with  the 
complaint  can  not  control  its  averments.  Brown  v.  Jonee^  S76 

2.  Same, — Presentment  for  Payment  and  Protest.  —  When  Made  in  Time, — 
A  thirty-day  bill  of  exchange  drawn  on  February  11th,  1884,  and  ac- 
cepted on  the  same  day,  was  properly  presented  for  payment  and 
protest  on  the  15th  day  of  March,  1884,  there  being  twenty -nine  days 
in  February,  1884,  which  would  make  the  bill  payable  on  March  12th, 
and  the  three  d&ys  of  grace  bringing  it  up  to  March  15th.  lb, 

3.  Same. — Legal  Presentment  for  Payment. —  What  Constitutes. — Notice  (^Dis- 
honor.—  When  not  at  Variance  with  Complaint. — Where  a  bill  of  exchange 
was  taken  to  the  place  designated  in  the  acceptance  as  the  place 
of  payment,  and  the  place  was  unoccupied  and  closed,  and  no  one 
could  be  found  to  whom  presentment  for  payment  could  be  made, 
in  legal  effect  the  bill  was  presented  and  payment  refused.  The 
statement  in  the  notice  of  dishonor  that  the  bill  was  duly  presented 
for  pay  meat  without  a  recital  of  the  facts,  does  not  conflict  with  the 
allegation  in  the  complaint  setting  forth  the  facts  in  detail.  lb. 

4.  Same. — Notice  of  Dishonor. —  When  Mailed  in  Time. — Where  the  notice 
of  protest  was  mailed  by  the  notary  the  next  day  after  the  protest 
was  made,  at  the  post-office  in  Chicago,  Illinois,  to  the  Citizens' 
Bank  of  Attica,  Indiana,  addressed  to  said  bank  at  that  place  with 
directions  to  the  bank  to  forward  the  same  to  the  defendant,  whose 
address  was  unknown  to  the  notary,  it  was  mailed  within  the  proper 
time.  The  paper  was  payable  in  the  State  of  Illinois,  and  was, 
therefore,  controlled  by  the  statutes  of  Illinois  relating  to  commercial 
paper.  Under  the  laws  of  that  State  a  period  of  three  days  of  grace 
was  allowed  after  the  maturity  of  the  bill,  and  forty-eight  hours 
thereafter  given  to  the  notary  in  which  to  mail  the  notice.  lb.  . 

h.  Same. — Notice  (fProteti. — Sufficiency  of. — Designaiion  of  Months  by  Figures. 
— The  notice  of  protest  was  as  follows:  "State  of  Illinois,  County 
of  Cook,  Chicago,  Illinois,  3—15—1884:  Sir:  A  draft  for  $500  on 
F.  W.  Pullen  &  Co.,  dated  2—11—84,  payable  thirty  days  after  date, 
endorsed  by  ,  has  been  this  day  by  me  protested  for  non-pay- 
ment, and  I  hereby  notify  you  that  payment  has  been  duly  de- 
manded, and  the  holder  looks  to  you  for  payment,  damages,  interest 
and  costs.  Done  at  the  request  of  the  First  National  Bank  of  Chicago. 
"  To  Jambs  Bbown.  Orville  Peckenn,  Notary  Public." 

Held,,  that  the  employment  of  figures  to  designate  the  months  did  not 
vitiate  the  notice. 

Held,  also,  that  the  bill  was  so  described  in  the  notice  as  to  give  to  the 
defendant  the  information  that  it  was  the  paper  sued  on  that  was 
protested. 

Held,  also,  that  the  defendant  could  but  understand  from  the  notice 
that  the  First  National  Bank  of  Chicago  held  the  bill,  or  at  least  that 
he  could  ascertain  its  whereabouts  by  inquiring  of  said  bank.         lb. 
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BILL  OF  PARTICULARS. 
See  NBGuasNGB,  3. 

BOND. 

See  Babtakdy,  1  to  4. 

Of  Ckmbraiiior. — CownJbjf  Work, — Changti  in  Contract  with  County. — Labortn 
and  Material  Men  Unaffected  Tkereby. — Changes  made  by  a  contractor 
and  the  board  of  county  commissioners  in  the  course  of  the  erec- 
tion  of  a  county  building,  without  the  consent  of  the  laborers  or  ma- 
terial men  employed  thereon,  will  not  deprive  the  latter  of  a  right 
of  action  on  the  contractor's  bond.  The  bond  required  of  him  by 
statute  is  required  for  their  benefit  and  security.  Conn  y.  6!Cate,  ezre^.,  514 

BRIDGE. 

1.  County  Commissionen.'^Superintendent  of  Work.— Appointment  of.^-Manda- 
mtts. — A  board  of  county  commissioners  can  not  be  compelled  by 
mandamus,  after  making  an  order  for  the  construction  of  a  bridge, 
to  appoint  a  superintendent  to  take  charge  of  the  work.  The  appoint- 
ment of  such  superintendent  is  discretionary  with  the  board,  under 
section  2888,  R.'S.  1881.  There  is  not  much  room  to  doubt  that  the 
board  of  commissioners  has  the  power  to  let  the  contract  and  con- 
struct a  bridge  without  the  intervention  of  a  superintendent. 

StatCy  ex  ret.,  v.  Board,  etc.,  S47 

2.  Same. — Order  for  Erection  of  New  Bridge — Discretionary  Power. — Manda^ 
muB  will  not  Lie  to  Compel  Conttructum. — A  board  of  county  commis- 
sioners having  entered  an  order  for  the  construction  of  a  bridge,  which 
it  is  authorized  by  8tatut<^  to  erect,  has  the  discretioi^  to  build  it  or 
not,  as  it  may  see  fit,  and  can  not  be  compelled  by  mandamns  to  cany 
the  order  into  effect.  From  necessity,  the  time,  place,  and  manner 
of  constructing  bridges  are  in  the  discretion  of  the  board  of  commis- 
sioners, and  they  are  not  divested  of  such  discretion  until  such 
bridges  are  constructed.  In  the  case  of  repairing  bridges,  or  in  re- 
builaing  necessary  bridges  destroyed,  the  board  of  commissioners,  or- 
dinarily, has  no  discretion,  but  a  different  rule  applies  in  the  construc- 
tion of  new  bridges.  Ih. 

3.  Same. — Order  for  Erection  of. — Not  a  Judicial  Proceeding. — The  entering 
of  an  order  to  construct  a  bridge  across  a  stream  is  not  in  the  nature 
of  a  judicial  proceeding,  in  which,  when  the  board  has  once  entered  an 
order,  it  has  no  power  to  set  it  aside.  There  are  no  adversary  parties, 
and  no  notice  is  required.  Until  sucli  bridge  is  construct^  no  per- 
son can  be  said  to  have  any  pecuniary  interest  in  such  order,  it  is 
a  mere  preliminary  step,  having  in  view  a  public  improvement  which 
the  board  of  commissioners  may  or  may  not,  in  its  discretion,  make. 

Ih. 

BURDEN  OF  PROOF. 
See  Advancemekts,  2. 

BURIAL. 
See  Corpse. 

BY-LAWS. 
See  Life  Insurance,  5,  8. 

CARRIER  AND  PASSENGER. 
See  Railroad,  1  to  6. 

CASES  LIMITED,  MODIFIED  AND  DISTINGUISHED. 

Junction  R.  R.  Co. «.  Sayers,  28  Ind.  318,  distinguished. 

Midland  R.  W.  Co.  ▼.  FUer,  19 


State,  ex  rel,  v.  Bdwuda,  114  Ind.  681,  and 
State,  ex  rel.,  •.  Porter,  113  Ind.  79,  diatioguithed. 

Sate,  anL,  v.  DiOnt,  6S 
American  Ina.  Co.  v.  Henley,  60  Ind.  615,  and 
American  Ins.  Co.  v.  Leonard,  80  Ind.  272,  dUtiogaished. 

Fhenix  ini.  Gt.  v.  Tomiiruon,  84 
Indiana,  etc.,  B.  W.  Co.  v.  Brittingham,  96  Ind.  294,  difltinguished. 

JVeaM  T.  MiOa-,  106 
Avery  t.  Akini,  74  Ind.  283,  distinguished.  bbtU  v,  Slanin,  IIS 

DrinkoDt  v.  Eagle  Uacliine  Works,  90  Ind.  423,  limited. 

Shugart  v.  MiUt,  US 
Sanders  v.  Weelburg,  107  Ind.  266,  modified.  Moomum  v.  Hwiton,  504 

CHANGE  OK  VENUE. 
See  Contempt,  1. 
Fntm  Coanty. — Criminal  Oue. — Didy  of  Clerk  in  Making  up  Record, — Prttump- 
tion  tu  to. — JariMdietioa  oj  Court, — How  Quationed. — Where  a  change  of 
venue  from  ihecoUDty  is  taken  in  u  criminal  cause,  the  Ktatute  makes 
it  the  duty  of  the  clerk  of  the  court  where  the  citiiiie  urisinated  to 
make  a  transcript  of  the  proceedingit  had  in  that  court,  and  to  seal  it 
up,  toeetlier  with  the  original  pupers,  and  deliver  the  same  to  the 
sheriS  of  his  county,  whose  duty  it  ia  ludegiosil  the  pscka^  in  the 
clerk's  office  of  the  county  to  which  the  change  of  venue  is  taken. 
When  such  transcript  has  found  its  way  to  the  court  to  which  the 
venue  has  been  changed,  it  must  be  presumed  that  it  did  so  in  the  man- 
ner prescribed  by  law,  and  the  contrary  not  appearing,  it  must  be 
presumed  that  the  origiuat  pnpera  accompanied  the  transcript.  If 
such  was  not  the  case,  it  was  incumbent  on  the  defendant  to  make 
that  fact  affirmatively  appear  in  order  to  raise  the  question  of  juris- 
diction. (/Brien  v.  Stale,  38 
CHARGE  UPON  LAND. 

See  Will,  10, 11. 
CHATTEL  MORTGAGE. 

1.  Ooanemonof  Morlgaged  Property.— Action  for. — Mortgage  not  Jlfiufa  ftri 
0^  Cbtnpbinf. — FOing  Copy.— In  an  action  for  the  wrongful  conver- 
sion of  property  alleged  in  the  complaint  to  have  been  mortgaged  to 
the  plaintiffs,  the  action  is  not  based  on  tbe  morteage,  and  tfie  mort- 
gage can  not  be  made  a  part  of  the  complaint  by  filing  a  copy  thereof. 

Rou  V.  Men^te,  iSt 

2.  5bm«, — Rnwnai  Prapetly  £ticumiered  hy  Mortgage  Lien. — fStrekoMr. — 
lAabitity  of  to  Holder  i/  Jfort^^.—One  who  purchases  personal  prop- 
erty encumbered  by  a  valid  mortgage  lien,  and  converts  such  property 
to  his  own  nne  is  liable  to  the  person  holding  and  owning  such  mort- 
gage. 1  b. 

3.  Same. — Mwl  he  Recorded  mithin  Ten  Dayi. — A  chattel  morti^age  not 
recorded  within  ten  days  after  its  execution  Is  void  as  to  the  bolder 
of  a  chattel  mortgage  on  tbe  same  pr<)|>erly,  executed  at  a  subsequent 
date,  but  recorded  within  the  statntory  period.  lb. 

4.  Same. — Oonvernon. — Pleading. — Recorded  Moitgage, — Nvtiee. — In  an  ac- 
'         lion  for  the  unlawful  conversion  of  mortgaged  property,  an  answer 

is  bad  that  alleges  that  the  defendants  bought  the  property  in  good 
faitb,  and  removed  it  to  another  county  where  it  was  destroyed  by 
^  _,.i._...  .!._■_  i_..i.  .J.  negligence.  The  mortgage  was  only  re- 
'  the  defendants  were  bound  to  take  notice. 
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CIBCUIT  COURT. 
See  Beooonizancb. 

CLAIM. 
See  Dboedenib'  Estates,  6, 7. 

COLLATERAL  ATTACK. 
See  Dbosdentb'  Estates,  9 ;  Pabtition,  1 ;  QmBma  Tm& 

CONDITION  PRECEDENT. 
See  Babtabdy,  2,  3 ;  Pbomissoky  Notb^  4. 

CONSIDERATION. 
See  Adyancements,  3. 

CONSTITUTIONAL  LAW. 
SeeCoNTKiiFTi  2 ;  Elections  ;  Eyxdence,  1 ;  Municipal  Cobpobati<»|  2. 

CONSTRUCTION  OF  WILL. 

See  Appeal. 

CONTEMPT. 

See  Courts. 

1.  Adionjor  Po6umon  <]f  Beal  EatcUe. — Change  of  Venue, — JurtBdidum  nU 
AffeeUd  Thereby, — Oircuit  Court, — Power  to  I\ini8h/or  ContempL — Where 
an  action  was  instituted  for  the  possession  of  land  situated  in  the 
county  of  D.,  and  on  change  of  venue  the  cause  was  removed  to  the 
circuit  court  of  another  countj,  the  latter  court  had  power  to  en- 
force obedience  to  its  process,  and  to  punish  for  contempt  those  who 
resisted  the  officers  charged  with  the  execution  of  that  process.  The 
fact  that  the  land  was  situated  in  another  county,  does  not  affect  the 
jurisdiction  of  the  court  whose  process  was  resisted.  The  removal  <4 
the  cause  from  the  circuit  court  where  it  originated  to  another  tii- 
bunal|  vested  the  latter  tribunal  with  plenary  jurisdiction  of  the 
cause,  and  all  its  incidents,  and  the  former  coart  had  no  longer  any 
jurisdiction.  Hawlane  v.  ££aSf  B70 

2.  iSSonne.-^Ofrcut<  Cofwrt, — InAercfU  Powr  to  Punw^  for  ContempL — Legu' 
laiive  Idmiiations. — Among  the  powers  which  vest  in  a  constitational 
oonrt,  such  as  our  circuit  coarts,  is  that  of  maintaining  its  existeooe 
and  dignity  by  punishing  those  who  assume  to  treat  it  with  coo- 
tempt.  This  power  is  an  inherent  one,  and  exists  independently  of 
statute.  The  Legislature  may,  within  limits,  regulate  the  prooedare^ 
but  it  can  not  by  any  regulation  abridge  or  fetter  the  inherent  power 
itself.  /6u 

8.  Same. —  VoUmtary  Appearance  of  Bartiee, — Isauanee  of  Attachment  Unneeet^ 
aary, — Where  an  order  was  entered  requiring  the  parties  to  show  caase 
why  they  should  not  be  punished  for  contempt,  and  they  responded 
to  the  rule  by  an  answer,  it  was  proper  for  the  court  to  inflict  pan- 
ishment  without  issuing  an  attachment,  for  the  wrong-doers  had  vol- 
untarily appeared,  and  were  in  court,  tinder  section  1013,  R.  S.  1881, 
there  is  no  necessity  for  issuing  an  attachment  when  the  parties  volan- 
tarily  appear,  and  if  there  were,  it  would  not  apply  to  a  case  like 
the  present,  since  the  parties  charged  with  contempt  were  parties  to 
the  action  in  which  the  judgment  was  rendered  on  which  the  process 
was  issued,  and  under  section  1014,  R.  S.  1881,  which  governs  in  such 
a  case,  the  issuance  of  an  attachment  would  be  unnecessary.  Ih, 

4.  Same. — Information  for. — Sufficiency  qf. — No  great  strictness  is  required 
in  the  construction  or  form  of  a  rale  requiring  a  defendant  to  show 
cause  why  he  should  not  be  punished  for  contempt.    In  cases  whete 
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an  information  is  filed  it  is  sufficient  if  the  rule 
general  way,  of  the  nature  of  the  charge  preferred 

S.  Saane. — Writ  (^  BjjedmemU — Rmslance  to  Service  q/1 — 
CofUempL — Sale  of  Interest  after  Judgment, — Effect  of,' 
MBsion. — Binding  Force  of. — In  a  proceedine  to  pui 
for  contempt  for  resisting  the  execution  of  a  writ 
action  for  possession,  the  parties  can  not  purge 
contempt  by  showing  that  they  had  assumed  to  s 
the  land,  after  judgment  had  been  given  against 
not  put  themselyes  in  a  position  to  resist  the  < 
judgment  by  claiming  through  their  own  granteei 
after  the  judgment,  or,  indeed,  after  the  legal  not: 
purchasers  f^ndente  lite,  and  must  yield  to  the  px 
judgment  awarding  possession  to  the  plaintiff, 
raised  by  resisting  the  execution  of  that  process  wb 
in  the  action  for  possession. 

CONTEST  OF  WILL. 
See  Will,  7  to  9. 

CONTRACT. 
See  Pleading,  3,  4,  9,  22 ;  Statute  op  Fi 

1.  Ouster  by  Parties  of  Jurtadidion  of  Courts. — InvcUidii 
is  not  competent  for  parties  in  advance  of  any  d'u. 
risdiction  of  the  courts  by  providing  that  the  <: 
named  in  the  contract  shall  be  final  and  conclusi^ 

Sup-erne  Council^ 

2.  Writings  Executed  Simultaneously  Must  be  Construed  2 : 
or  more  writings  are  executed  at  the  same  timii 
same  transaction  or  subject-matter,  they  must  be 
in  determining  the  contract  between  the  parties. 

&hm\ 

CONTRACTOR. 
See  Bond. 

CONTRACTOR'S  BOND. 
See  Pleading,  22. 

CONTRIBUTORY  NEGLIGENC  i 
See  Animals,  1 ;  Nbolioenck,  2, 4 . 

CONVERSION. 
See  Chattel  Mortgaqb,  1,  2, 4. 

CONVEYANCE. 
See  Statute  of  Limitations,  1, 2. 

1.  Expectancy, — Sale  of  by  Heir, —  When  not  Enforceai  i 
qwred  Estate. — A  conveyance  by  an  heir,  withou 
ranty,  of  his  expectant  interest  in  land  owned  b 
sion  of  the  parent  at  the  time  of  the  conveyance,  ' 
against  the  heir  after  he  inherits  the  title,  unl<  > 
the  transaction  was  perfectly  fair,  that  the  purch  i 
the  full  and  fair  market  value  of  the  property  at 
chase,  and  that  the  ancestor  was  informed  of  1 
acquiesced  therein.  A  i 

2.  Same, — Pleading. — Cross-Complaint, — Insufficiency  Oj 
the  heirs  for  partition  and  to  quiet  title,  a  crosi 
grantee  against  his  co-defendant,  the  grantor,  wl  i 
sale  was  made  in  good  faith  and  for  the  full  val  i 
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eslale,  but  fails  to  allege  the  facts  showing  the  amount  and  Talne  of 
the  estate  purchased  and  Uie  amount  of  the  purchase-money  pi^d,  and 
that  such  purchase-monej  was  the  fair  market  value  of  the  prop- 
erty at  the  time  of  the  purchase,  and  that  the  conveyance  was  made 
known  to  the  ancestor,  and  that  he  acquiesced  therein,  is  bad.         lb, 

CORPORATION. 

1.  AetUmfor  Damages  AgavMt, — ReUau  of  One  QtrporaHon, —  When  mil  not 
RekoM  Corporation  Sued. — The  execution  of  a  release  by  the  pl&intiff 
to  the  railroad  corporation  which  employed  him  would  not  act  as  a 
release  of  the  bridge  corporation  sued,  ii  from  the  evidence  the  juiy 
might  conclude  that  the  corporation  to  which  the  release  was  exe- 
cuted was  in  no  way  responsible  for  the  accident. 

Kentuekyj  etc,^  Co.  v.  HaU,2S0 

2.  Stoekholden. —  Whenjiot  Personally  Liable. — Convplainl. — Insufficiency  ef. — 
A  complaint  which  alleges  that  the  plaintiffs  are  the  holders  of  un- 
satisfied judgments  against  an  insolvent  railroad  corporation,  and 
which  seeks  the  recovery  of  a  personal  judgment  against  the  defend- 
ants to  the  action,  who  are  alleged  to  have  subscribed  to  the  stock  of 
said  corporation,  and  to  have  been  stockholders  therein  at  the  time 
the  several  debts  due  the  plaintiffs  were  incurred,  fails  to  state  a  good 
cause  of  action,  in  the  absence  of  any  averment  that  the  defendants,  as 
subscribers  to  the  stock,  are  indebted  for  unpaid  balances,  or  that  the 
plaintiffs'  claims  were  for  labor  done  in  the  construction  of  the  road. 

Tm^  V.  FvUterwn^  St4 
CORPSE. 

1.  Chuiody  and  Burial  of. — Survwing  Relatives  Entitled  to. — Action  by  Husband 
and  Wife. — Bailment. — Complaint. — Sufficiency  of. — Ikmurrer. — Paxiies, — 
In  an  action  instituted  by  husband  and  wife  against  the  defendants, 
undertakers  and  funeral  directors,  it  was  alleged  in  the  complaint  that 
the  plaintiffs  employed  the  defendants  to  take  charge  of  and  safely 
keep,  in  a  secure  vault,  the  body  of  their  deceased  daughter  until  such 
time  as  they  might  be  prepared  and  ready  to  inter  the  same ;  that  in 
pursuance  of  such  employment  the  defendants  took  charge  of  said 
remains  and  placed  the  same  in  a  vault;  that  plaintifis  compensated 
them  for  the  services  they  agreed  to  render;  that  the  defendants  did 
not  safely  and  securelv  keep  said  remains,  but  carelessly  and  negli- 
gently took  or  allowed  the  same  to  be  taken  and  buried  or  otherwise 
disposed  of,  and  wrongfully  refused  to  inform  the  plaintiffs  where 
said  remains  had  been  removed  to,  further  than  to  say :  *'  Your  child 
is  in  Ohio;''  that  by  reason  thereof  the  plaintiffs  had  suffered  great 
distress  of  mind.    Prayer  for  damages. 

Hddy  that  the  bodies  of  the  dead  belong  to  the  surviving  relatives,  in  the 
order  of  inheritance,  as  other  property,  and  that  they,  and  not  the 
executor  or  administrator,  have  the  right  to  the  custody  and  barial 
of  the  same. 

Hdd^  also,  that  the  complaint  was  not  subject  to  demurrer  on  the  ground 
that  it  did  not  state  a  cause  of  action  in  favor  of  both  the  plaintiffs ; 
that  it  disclosed  a  joint  cause  of  action  in  the  plaintiffs,  it  being  al- 
leged that  both  the  plaintiffs  entered  into  the  contract  of  bailment 
therein  set  out  and  that  they  jointly  compensated  the  defendants  for 
such  bailment.  iSeniAan  v.  Wrigkty  SS6 

2.  Same. — Answer. — Plea  of  Satis  faction  — Insufficiency  of. — An  answer  to  the 
foregoing  complaint  alleged,  in  substance,  that  the  plaintiffs  had 
fail^  to  pay  the  agreed  compensation ;  that  the  defendants  by  mis- 
take had  shipped  the  body  to  some  point  of  interment  not  remem- 
bered by  them  at  the  time  the  body  was  demanded  by  the  plaintifis; 
that  they  so  notified  the  plaintiffs  and  promised  them  to  immediately 
find  the  place  of  interment  and  without  delay  return  the  body;  that 
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the  plaintiffs  ezpressed  themselves  as  satisfied  with  this  arrangement ; 
that  shortly  afterwards  said  body  was  returned  to  the  defendants,  and 
was  taken  by  the  plainti£&  and  interred ;  that  the  return  of  the  corpse 
was  taken  and  received  by  the  plain liffs  in  full  and  perfect  satisfac- 
tion of  ail  wrongs  and  injuries  incident  to  the  mistake  made  by  the 
defendants. 

Heldf  that  the  last  averment  of  the  answer  was  the  statement  of  a  mere 
conclusion,  not  warranted  by  any  premises  preceding  it. 

Heldf  also,  that  the  answer  was  bad,  inasmuch  as  it  was  the  duty  of  the 
defendants  to  procure  a  return  of  the  corpse,  and  there  is  no  averment 
that  the  plaintiffs  agreed  wiih  the  defendants  that  they  would  accept 
such  return  in  satisfaction  of  the  cause  of  action  upon  which  the  com- 
plaint b  based.  Jb. 

3.  Instruction  to  Juiy. —  Mentat  Anffuiah. —  Right  to  Recover  for.  —  Dam- 
age8. — Presumption  aa  to. — It  was  proper  for  the  court  to  instruct 
the  jury  that  m  assessing  the  damages  they  might  take  into  consid- 
eration the  mental  anguish  of  the  plaintiffs,  if  they  suffered  any 
mental  anguish  on  accoiviit  of  the  matters  set  out  in  the  complaint. 
Where  a  person  contracts,  upon  a  sufficient  consideration,  to  do  a 

S articular  thinff,  the  failure  to  do  which  may  result  in  anffuieh  and 
istress  of  mind  on  the  part  of  the  other  contracting  party,  he  is  pre- 
sumed to  have  contracted  with  reference  to  the  payment  of  damages 
of  that  character  in  the  event  such  damages  accrue  by  reason  of  a 
breach  of  the  contract  on  his  part  lb. 

COSTS. 

MoUon  to  Tax  all  Agaiwit  Party. —  When  Properly  Overruled. — Where  a  motion 
was  made  to  tax  the  wife  with  all  the  costs  which  had  accrued  up  to 
the  time  the  next  friend  was  appointed,  the  court  was  not  bouna  to 
examine  the  record  to  ascertain  whether  there  might  not  be  some  costs 
which  should  be  taxed  to  her,  but  might  properly  overrule  the  motion 
when  it  was  ascertained  that  she  should  not  be  taxed  with  all  the 
costs  which  had  accrued  up  to  the  time  of  the  appointment  of  the  next 
friend.  It  would  have  been  error  to  tax  her  with  the  costs  of  the 
original  process  by  which  the  defendant  was  brought  into  court. 

Bush  V.  OroomeSf  I4 
COUNTY  AUDITOR. 

See  ConnTY  SupEBiiniENDEirT. 

COUNTY  CLERK. 
See  Change  of  Venue. 

COUNTY  COMMISSIONERS. 

See  Bridge. 

1.  AJUoiDonos  by. — Appeal  from. —  Voluntary  Services. — Insufficiency  of  Showing 
as  to. — Where  a  boanl  of  county  commissioners  allowed  to  certain 
claimants  a  sum  of  money  to  reimburse  them  for  money  paid  out 
by  them  for  the  construction  of  a  levee,  and  all  that  the  record  shows 
is  that  the  persons  to  whom  the  allowance  was  made,  with  others, 
voluntarily  constructed  a  levee  on  each  side  of  the  Salamonie  river 
in  the  city  of  Portland,  and  that  this  levee  was  constructed  on  the 
land  of  an  individual  who  afterwards  dedicated  it  to  the  public  for 
use  as  a  public  highway,  the  facts  set  out  are  altogether  insufficient 
to  bring  the  claim  within  the  statute  which  denies  the  right  of  ap- 
peal from  an  allowance  made  by  a  board  of  county  commissioners 
for  voluntary  services.  No  facts  appear  which  show  that  the  board  of 
commissioners  might,  under  any  statute  in  force  at  the  time,  have  en- 
tered into  a  contract  for  the  construction  of  the  work. 

QemmiU  v.  Arthur^  S58 
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2.  Scone, — AUowamoufor  VUuiUary  Serviea, —  When  eun  be  Made. — Boards 
of  coanty  commissioners  are  not  authorized  to  make  allowances  with- 
out restraint  or  limit,  under  the  guise  of  making  allowances  for 
services  rendered  and  things  furnished  Toluntarilj.  Allowances  of 
that  character  can  only  be  made  when  the  circumstances  are  such  that 
the  board  might  have  lawfully  entered  into  a  contract  with  those  to 
whom  the  allowance  was  made  for  the  services  rendered  or  things  fur- 
nished, ib. 

3.  Same, — Illegal  AUovoanot, —  Who  May  Appeal  from. — If  a  board  of  com- 
missioners makes  an  allowance  when  it  would  have  had  no  power 
to  make  a  contract  for  the  services  or  things  for  which  the  allow- 
ance is  made,  the  allowance  is  illegal,  and  anj  taxpayer  feeling  ur- 
grieved  may  have  relief  by  appeal.  iL 

4.  Same. — AUowanee, — Right  of  Appeal. — How  Determined. — Where  an  ap- 
peal is  taken  from  an  allowance  made  upon  a  claim  for  a  certain 
sum  of  money,  presented  to  the  board  of  county  commissioneis  by 
the  claimants,  it  is  a  question  of  law  for  the  court  to  determine  after 
hearing  all  the  facts,  or  after  the  facts  are  found,  whether  the  de- 
cifion  appealed  from  was  one  which  made  an  aJlowance  for  vol- 
untary services  within  the  discretion  of  the  board,  and  from  which 
no  appeal  would  lie.  Ik 

6.  ^^PP^  S^^''^  Order  cjf  Allowance. — Motion  for  DimninaL — Owemdina  of. — 
Ijie  appellant  appesled  from  the  order  of  allowance  made  by  the 
board  of  commissioners  to  the  appellee,  in  the  name  of  the  La 
Grange  Standard,  for  publishing  a  list  of  allowances,  and  obtained 
an  order  requiring  the  appellee  to  file  an  amended  complaint  show- 
ing the  claim  to  be  in  his  favor.  After  the  cause  was  submitted  for 
trial,  the  appellant  moved  for  a  dismissal  on  the  ground  that  the 
claim  was  filed  before  the  board  in  the  name  of  the  paper. 
Heldf  that  the  motion  was  properly  overruled,  and  that  the  appeal  was 
without  merit.  After  the  various  steps  taken,  it  was  immaterial 
whether  the  original  order  of  the  board  was  void  or  valid. 

EUvton  V.  Beriek,  S9€ 

COUNTY  SUPERINTENDENT. 

Eleetion  of  by  Tounuhip  Trustees. — Quorum. —  What  Oonstiiuies. — Oouniy  Aud- 
itoi\ —  Jvhen  Entitled  to  Vote. — All  the  township  trustees  of  a  county, 
eight  in  number,  met  at  the  county  auditor's  ofiSce  at  the  time  desig- 
nated in  section  4424,  R.  S.  1881,  for  the  purpose  of  electing  a  county 
superintendent.  After  effecting  an  organization,  which  was  irreg- 
ular by  reason  of  the  auditor  casting  the  deciding  vote  for  chairman, 
one  of  the  trustees  iijoved  that  the  defendant  be  appointed  county  su- 
perintendent for  the  two  years  next  ensuing.  Four  of  the  trustees 
voted  in  favor  of  the  motion,  and  four,  after  protesting  against  the 
course  pursued,  declined  to  vote.  Upon  the  chairman's  announce- 
ment that  the  vote  was  a  tie  the  auditor  voted  in  favor  of  the  mo- 
tion, and  the  chairman  declared  the  defendant  duly  elected.  After- 
wards the  defendant  filed  his  bond  and  was  duly  qualified,  and  took 
possession  of  the  office. 

Held^  that  the  defendant  was  duly  elected ;  that  there  was  a  quorum 
present ;  that  he  received  the  votes  of  all  those  present  and  voting, 
which  was  a  majority  of  the  number  necessary  to  constitute  a 
quorum,  and  that  ne  received  the  necessary  number  without  the  vote 
of  the  auditor,  who  would  only  be  entitled  to  vote  in  case  of  a  tie. 
Stale,  ex  rel.,  v.  Edwards^  114  Ind.  581,  and  StaU,  ez  reL,  v.  Porter^  113 
Ind.  79,  distinguished.  State,  ez  reL,  ▼.  DUlon,  C5 


00UET8. 
See  CoRTEiCPT,  1,  2. 

1.  Oonmum  Fbat.  —  Abolition  cf.  —  Mode  qf  I^ocedure.  —  When  not  JVant- 
firred  to  Oirtvii  Cowl. — The  mode  of  procedure  in  the  commoa  pleas 
court  was  not  transferred  to  the  circuit  court  hj  the  act  aboIiahiDg 
the  former  where  the  circuit  court  htid  an  cstabliBhed  mode  of  its 
own.  EUiton  v.  State,  ^2 

%  Same. — Orvnimd  InquimtUm—Poaer  of  Oirmtl  Qmrt  to  Hotd.—^Contenipl. 
— A.t  the  rei^ueat  of  tlie  prosecuting  attorney  the  cierk  of  the  La 
Orange  Circuit  Court  isaucKl  a  subpcena  for  the  appearance  of  the  ap- 
pellant before  the  jud^e  of  the  circuit  court,  at  a  certain  hour,  to 
answer  such  queationa  as  might  I>e  propounded  to  him  bj  aaid  pruse- 
cuting  attorney  touching  his  knowledge  of  any  violation  of  the  crim- 
ioal  laws  of  tbe  State.  He  appeared  in  obedience  to  the  command 
of  the  aubpcena,  and  when  questioned  as  to  his  tinowledee  of  any  em- 
beszlement  by  the  countj  treasurer,  or  any  violation  of  duty  by  the 
county  clerk,  he  refused  to  answer  and  was  fined  for  contempt. 
Held,  that  tbe  power  conferred  upon  common  pleas  courts  by  section  3, 
Acta  1852  (2  O.  &  H.  430),  and  under  which  tbe  examination  was  con- 
ducted, to  proceed  by  inquisition  in  cases  of  violation  of  the  criminal 
law,  was  not  vested  by  the  abolition  of  such  courts  in  the  circuit  court, 
aod  that,  therefore,  the  appellant  was  not  in  contempt.  lb, 

COVENANT. 

1.  To  Build  Fmee. — Obligation  lo  Pttfarm  by  FSo-choMr  at  Foredoiun  SaU. 
— BaUroad. — Bigbt  (f  Way. — Buonent— A  right  of  way  was  granted 
to  a  railroad  company,  and  in  consideration  of  the  srant  the  com- 
pany, by  an  agreement  incorporated  in  the  deed  (the  deed  being 
signed  by  the  grantors,  but  not  by  tbe  grantee),  promised  to  construct 
a  fence  on  each  side  of  the  railroad  as  soon  as  it  should  be  compleled. 
After  the  completion  of  tbe  road  a  sale  of  all  tbe  property  and  fran- 
chises of  the  company  was  made  upon  a  decree  of  foreclosure,  and  all 
the  rights  of  the  mortgagor  purchased  by  another  company.  Under 
the  title  thus  acquired  '.he  new  company  entered  into  possession,  and 
began  to  operate  the  road  purchased  by  it  as  soon  as  it  acquired  title. 

fcU,  that  the  new  company — the  purchaser  at  the  foreclosure  sale^was 
bound  to  boild  tbe  fence,  the  performance  of  the  agreement  to  build  it 
being  a  condition  of  the  right  to  enjoy  the  covenant  grauted  by  the 
owners  of  the  land.  Midland  B.  W.  Co.  t.  FIiIut,  19 

2.  Same. — Pardtaier  ol  Forcdomrt  -ShJc. — Nan-IAahUiiy  of  for  Oeneral  Debit 
of  Carporalion, — Liabilily  of/or  a  Covenant  RMnning  vnilt  the  Land.~Ea»e- 
meiri. — A  corporation  which  succeeds  to  the  property  and  rights  of 
another  cor;>oration  through  the  medium  of  a  sale  upon  a  decree  of 
foreclosure,  is  not  responsible  for  the  general  debts  of  the  corporation, 
whose  property  and  franchises  it  acquires.  The  covenant  to  build  the 
fence,  however,  was  not  a  general  debt  of  the  original  corporation,  but 
an  integral  part  of  the  deed,  upon  which  rest  the  rights  of  the  pui^ 
chasing  corporation.  Tbe  deed  which  creates  the  asserted  right  dis- 
closes the  covenant  which  burdens  the  right.  In  accepting  the  right 
nnder  such  a  deed,  and  asserting  a  claim  to  the  privileges  conferred 
by  it,  subsequent  grantees  of  the  original  covenantor  became  bound  to 
perform  the  agreement.  The  covenant  passed  with  the  land.  The 
easement  which  burdened  the  fee  was  an  encumbrance,  and  tbe  party 
that  look  the  land  took  it  subject  to  the  encumbrance.  Junction  R. 
B.  (h.  V.  Sayers,  28  Ind.  318,  distinguished.  lb. 

3.  Same. — Notice  of  to  Parchaging  Carporation.^Tbe  covenant  in  the  deed 
through  which  the  purchasing  corporation  claims,  and  the  facts  oper 
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noD-performanoe.  It  oan  not  claim  %he  rights  of  a  parchaser  without 
notice.  _  2h. 

4.  Sam4.—D€ed  PolL—Acoapianee  0/  by  Qrantee.—Egeei  €f.—Siahae  1/ Lfm- 
itatians. — Orantee  of  Deed  Poll. — Action  of  Covenant  wiU  Lie  agaiML. — A 
deed  poll,  when  accepted  bj  the  grantee,  becomes  the  mutual  contract 
of  the  parties.  The  acceptance  of  the  deed  by  the  grantee  named  in 
it,  made  it  a  written  contract,  and  the  obligations  created  bj  the  deed 
are  therefore  express,  and  are  evidenced  bj  a  writing.  The  promise 
of  the  grantee  in  the  deed  is  not  a  yerbal  one,  and  the  case  is  not  gor- 
erned  bj  the  provisions  of  the  statute  of  limitations  respecting  verbal 
contracts.  An  action  of  covenant  will  lie  against  the  grantee  of  a 
deed  poll.  Ih, 

COVERTURE. 

See  Mortgage,  3. 

CRIMINAL  LAW. 
See  Evidence,  1. 

1.  DtaeeraJHon  of  Sahbath. — Steamrboat  Pilot — Chrrying  Heagure  BartieL'- 
Ohio  River. — Local  Commerce, — Jwiadietion, — The  appellant,  who  was 
indicted  and  found  guilty  of  violating  the  Sunday  law,  was  a  steam- 
boat pilot  on  a  boat  plying  between  Jeffersonville  and  Fern  Grove,  on 
the  Ohio  river,  in  Clark  county,  Indiana.  The  steam-boat,  of  which  he 
was  pilot,  plied  between  these  points  on  the  Sunday  designated  in  the 
indictment.  On  the  Sunday  designated  in  the  indictment  the  steam- 
boat on  which  the  appellant  was  engaged  was  chartered'  to  transport 
persons  to  picnics  at  Arctic  Springs  and  Fern  Grove,  from  Louisville, 
Ky.,  and  Jefferson ville,  Ind.  The  appellant  was  hired  and  paid  by  the 
Louisville  and  Jeffersonville  Ferry  Company,  a  corporation  organised 
under  the  laws  of  Kentucky,  the  owners  of  the  boat. 

Meldj  that  as  the  points  at  which  the  steamboat  received  passengers,  and 
at  which  it  discharged  them,  were  on  the  Indiana  shore,  it  was  not  en- 

§aged  in  interstate  commerce,  and  that  the  commerce  being  local  the 
tate  had  over  it  complete  and  exclusive  jurisdiction. 
Seldf  also,  that  there  was  jurisdiction  to  try  and  punish  the  offence  charged 
against  the  appellant.  Dugan  v.  Stale,  ISO  ;  Doney  v.  SUxU^  GOO 

2.  Same.—  Work  of  Necessity  or  Charity, — What  Does  Not  ConatUute.-'SUaiUe, 
— The  carrying  of  persons  to  and  from  pleasure  parties,  the  work  in 
which  such  appellant  was  engaged,  was  not  a  work  of  necessity  or 
charity  within  the  meaning  of  the  exception  contained  in  the  Snndar 
law.  Section  2,000,  R.  S.  1881.  lb. 

3.  Assault  and  Battery  toith  Intent. — Affidavit. — SuMdmey ^, — ^In  a  prosecu- 
tion for  assault  and  battery  with  intent  to  kill,  an  affidavit  sufficiently 
charges  an  assault  which  avers  that  the  defendant  '^  did  then  and 
there  unlawfully  and  feloniously  attempt  to  commit  a  violent  injury 
upon  the  person  of  Robert  Gephart,  he,  the  said  Edward  Freel,  then 
and  there  having  the  present  ability  to  commit  said  injury." 

Fred  v.  StaU,  166 

4.  Same, — Present  Ability, — Possession  of  Weapons, — Averment  as  to  Unneeet- 
sary. — Affidavit  not  VUialed  Thereby. — In  such  affidavit  an  averment  that 
the  defendant  had  in  his  hands  weapons,  etc.,  was  unnecessary.  It 
was  sufficient  to  allege  the  fact  that  he  had  the  present  ability  to 
commit  the  injury,  without  alleging  that  he  had  or  held  any  weapons, 
but  such  allegation  does  not  render  the  affidavit  defective.  lb. 

6.  Kidnapping. — How  Charged. — Section  1916,  R.  S,  1881,  Construed, — Sec- 
tion 1915,  R.  S.  1881,  delining  kidnapping,  is  composed  of  two  sub- 
divisions. Under  the  first  subdivision  there  must  be  a  carrying  or 
decoying  of  the  person  against  whom  the  wrone  is  committed,  away 
from   his   place  of  residence,  forcibly  or  fraudulently.    Under  the 
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MCond  sQbdi<rtBioD  it  is  not  necessary  that  the  pereoo  agaiast  whom 
the  irronK  is  committed  be  compelled  or  induced  to  leave  his  place  of 
naidoDce.  In  defining  the  crime  embraced  in  the  Kcond  aubdivisiou 
the  worde"  with  the  intention  of  havingsuch  person  carried  awa;  from 
bis  place  of  reaideace,"  mast  be  employed,  but  the  crime  embrMed  in 
the  first  anbdiviflioii  necesaarily  inTolvea  an  intentional  carrying 
avaj  or  decoying,  and  said  words  need  not  be  ased  in  defining  it. 

Boa  V.  Stole,  tOS 

6.  iVoseeuiiim  by  A^davit  and  b^ormatian. — FUa  in  Abatement. —  What  it 
Hum  Put  in  Igmie. — Demurrer. — A  prosecution  la  authorized  by  affi- 
davit and  information,  nnder  our  statute,  irhen  these  four  things 
concur,  tIz.:  A  public  ofience  must  have  been  committed  ;  the  de- 
fendant must  not  be  under  indictment-,  the  court  must  be  in  session, 
and  the  grand  jury  must  have  been  discliHrged  lor  the  term  when  the 
affidavit  and  information  are  filed  and  the  prosecution  commenced. 
A  plea  in  abatement  to  a  prosecution  commenced  by  affidavit  and  in- 
formation which  does  not  pat  in  issue  the  truth  of  these  four  facia  is 
bad,  and  it  ia  proper  t«  sustain  a  demurrer  to  the  same. 

Jilafe  V.  Druit,  367 

7.  Sime.—Ftea  in  Abatement.— What  it  Mvtt  Negative.— To  constitnte  a 
good  plea  in  abatement  to  the  prosecution  of  a  criminal  charge  by  af- 


e  uffence  by  affidavit 

JD.     it  must  ailesre  lacts  Bbowine  ■■■-■  '' 

attorney  has  O' 

8.  Evidence. — DaelarfUume.— /nadmuaiUe  Unltm  Oon^raeg  it  Shotcn.—Th« 
declarations  of  a  person  jointly  indicted  with  the  accuiied  but  awarded 
a  sepsrute  trial,  made  before  the  commission  of  the  crime,  are  not  ad- 
missible in  evidence  asainat  the  accused  where  there  is  no  evidence  in 
the  record  tendingtosbowaconspiracy  between  them.  WalUy.Slater400 

9.  Same. — Convertalion  A/ler  the  Commistion  of  the  Orimt. — IttadmitnbiHt!/  of. 
— A  conversation  between  such  person  and  a  wife  of  a  witness  for  the 
Btate,  which  occurred  some  time  after  the  robbery,  and  could  not, 
therefore,  have  been  part  of  the  res  getln,  nor  made  in  furtherance 
of  the  common  design,  was  not  admiEisible  against  the  accused,      lb. 

10.  Same. — CRoroefer  of  Alleged  Aeeompliee. — It  was  not  error  tor  the  court 
to  refuse  to  permit  the  accused  to  prove  that  his  alleged  accomplice 
was  a  person  of  good  character  for  honesty.  For  the  purposes  of 
the  trial  the  alleged  accomplice  was  a  stranger  to  the  record,  and  his 
character  for  honesty  was  of  no  more  importance  than  the  character 
of  any  other  third  person.  lb. 

11.  Evidence. —  Deeiaralwnt  of  One  Jointig  Indicted. —  When  laadimuilde. — 
Where  there  ia  no  evidence  in  the  record  tending  to  show  that  there 
Waa  a  conspiracy  for  the  commission  of  the  offence  charged,  between 
the  defendant  and  one  jointly  indicted  with  him,  but  not  on  trial, 
declarations  of  the  latter,  prior  to  the  commission  of  the  allegied 
crime,  made  in  the  absence  of  the  defendant,  can  not  be  admitted 
in  evidence  against  him.  Bdcher  v.  Stale,  419 

12.  SutoriHifion  of  Perjnry. — Indictment, —  What  it  Mud  Charge. — Under  sec- 
tion 2008,  R,S.  18SI,  which  provides  that  "  whoever  suborns  or  pro- 
cures any  person  to  commit  perjury,  is  guilty  of  sabomalion  of  per- 
jury," the  indictment  must  charge  that  the  defendant  procured  an- 
other to  commit  perjury,  and  that  the  party  procured  committed  the 
crime.  AntlA  v.  StaU,  4^0 

18.   Same.—Inni^eienaj  oj  Jndi«An«>W.— Under  section  2006,  B.  a  1881,  d^n- 
VOL.  125.— 40 
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ing  what  shall  oonstitate  perjury,  an  indictment  for  saboma^on  of 
peijoiy  which  alleges  the  procaring  of  an  affidavit  before  a  aotaiy 
public  in  the  form  of  an  ordinary  complaint,  falsely  charging  a  person 
with  being  the  father  of  the  affiant's  unborn  bastard  child,  but  which 
does  not  aver  that  any  prosecution  was  ever  commenced  before  any 
justice  of  the  peace,  or  that  any  legal  proceedin§pB  were  pending  in 
which  such  affidavit  was  made,  or  filed,  is  insufficient,  and  a  motion 
to  quash  should  be  sustained.  Ik, 

CBUELTY  TO  ANIMALa 
See  Ahdcals,  3, 4. 

OUL  D£  SAC. 
See  Highway,  3. 

CUSTODY. 
See  Bastardy,  5. 

DAMAGES. 

See  Animals,  1,  6. 

DEBTOR  AND  CREDITOR. 
See  Statutb  of  Limitations,  3. 

DECEDENTS'  ESTATEa 
See  Pleading,  1  to  4 ;  Witniss,  2,  3. 

1.  AdnwmttnUor.^Final  SettUmenL'-Daie  of  Fixed  (y  OourL—^eei  ^.— 
Section  23,  Acts  of  1883,  p.  160,  providing  that  upon  the  filing  of  a  final 
settlement  by  an  administrator  the  clerk  shall  fix  a  day  in  term,  by 
endorsement  on  the  account,  when  the  account  will  be  heard,  is  merely 
directory.  The  fixing  by  the  court  of  a  date  for  hearing  the  report 
is,  at  most,  a  mere  irregularity,  and  the  order  of  the  court  approv- 
ing the  report  and  discharging  the  administrator  is  not  invalidated 
thereby.  WiUiams  v.  WiUiams,  156 

2.  Same, — Complaint — Inwffieiency  of,— A  complaint  by  a  child  of  a  de- 
ceased widow  which  fails  to  show  that  there  was  no  administration 
upon  the  estate  of  the  decedent,  and  that  the  estate  owed  no  debts, 
does  not  make  a  showing  entitling  such  child,  as  the  heir  of  such  de- 
ceased widow,  to  the  five  hundred  dollars  allowed  her  from  the  es- 
tate of  her  deceased  husband.  R, 

3.  Same.-Sak  of  Widow^s  One-  Third,— B-ooeeds  <f  Rnd  into  QmrL—Litiga' 
Hon  of  Title  After  Final  SettlemenL — Where  it  is  alleged  by  soch  heir 
that  the  widow's  one-third,  with  the  rest  of  the  estate,  was  sold  by 
the  administrator  to  make  assets,  and  that  the  proceeds,  a  sum  in 
excess  of  the  value  of  the  one-third,  were  paid  into  court,  but  such 
proceeds  are  not  alleged  to  have  been  paid  out,  nor  the  title  thereto 
alleged  to  have  been  litigated,  no  reason  is  shown  for  settinn:  aside 
the  Dual  settlement,  since  the  title  may  be  litigated  by  the  heir  as 
well  after  as  before  the  final  settlement.  lb. 

4.  Same. — Hearing  Report. — Summons. — Pleading, — An  allcffation  by  such 
heir,  in  a  petition  to  set  aside  the  final  settlement  filed  after  the 
term  at  which  the  settlement  was  approved,  that  he  had  no  notice 
by  summons,  or  otherwise,  that  the  report  would  be  heard  on  the  14th 
day  of  February,  the  day  finally  set  for  a  hearing,  was  not  equivalent 
to  an  allegation  that  he  was  not  served  with  summons  to  l^  present 
on  the  7th  day  of  February,  the  day  on  which  the  report  was  originally 
set  for  hearing.  If  served  with  process  to  be  present  on  the  7th  day 
of  February,  he  was  bound  to  take  notice  of  the  progress  of  the  canse 
and  further  notice  was  unneoessaxy.  lb. 
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6.  Money  Due  EdaU. — Adion  by  Heir  For. — LeUer$  <f  AdminiUrcUion, — 
WluU  Mutt  he  Averred  a»  to. — Complaini. — A  complaint  by  an  heir  for 
the  recovery  of  a  debt  alleged  to  be  due  the  estate  is  defective  if  it 
fails  to  aver  that  no  letters  of  administration  had  been  granted  upon 
the  estate.  Allegations  in  the  complaint  that  the  decedent  died  in- 
testate, leaving  no  widow,  and  that  the  debts  due  from  his  estate  at 
the  time  of  his  death  have  all  been  paid,  will  not  suffice. 

Finneganm.  Finnegany  .262 

6.  (Xaim. — Sufficient  Statement  of. — The  statement  of  a  claim  against  an 
estate  is  sufficient  if  it  shows  the  nature  and  amount  of  the  claim  with 
sufficient  precision  to  bar  another  action  and  a  prima  facie  right  to  re- 
cover. Lockwood  V.  RoQnnSf  39S 

7.  Same. — Oaimfor  Work  and  Labor. —  When  Due. — A  claim  for  work  and 
labor  is  presumably  due  after  the  person  for  whom  the  work  is  per- 
formed is  dead,  although  it  is  not  essential  that  it  should  be  due  in 
order  to  constitute  a  valid  cause  of  action  against  an  estate.  lb. 

8.  Same. — Minor. — Recovery  of  ReaeonabU  Value  of  Services  upon  Implied 
ContracL — Where  an  orphan  minor  enters  the  service  of  another,  and 
is  not  cared  for  or  treated  as  a  member  of  the  employer's  family,  and 
performs  labor  at  his  request,  he  is  entitled  to  recover  what  his  serv- 
ices are  reasonably  worth,  less  board,  clothing, etc.,  furnished,  although 
there  was  no  contract  for  his  remuneration.  lb. 

9.  SaXe  (^  Real  Estale  to  f Pay  Debts. — Morlaaging  and  Leasing  of  Real  Es" 
iate. — Necessity  of  Notice  to  Widow  and  Heirs. — Invalidity  of  Order  With- 
out Notice. — GoUateral  Proceedings. — An  administrator  de  bonis  non  filed 
an  application  for  the  sale  of  real  estate  to  pay  the  decedent's  debts. 
Notice  of  said  application  was  given  to  the  widow  and  heirs.  After- 
ward, and  at  a  subsequent  term  of  court,  the  administrator  filed  an  ap- 
plication in  said  cause  setting  forth  his  inability  to  sell  the  real  es- 
tate, and  recommending  that  he  be  authorized  to  mortgage  it,  and  to 
take  possession  of  and  lease  the  same.  The  court  made  an  order  to  that 
effect  the  same  day  that  the  application  was  filed.  Afterward  a  further 
application  was  filed  by  the  administrator,  praying  for  a  modification 
oi  said  order,  which  modification  was  made  on  the  same  day  the  ap- 
plication was  filed.  The  mortgage  and  lease  were  approved  by  the 
court.  No  notice  of  the  proce^ings  to  mortgage  and  lease  the  real 
estate  was  given  to  the  widow  or  heirs. 

Bddf  that  the  order  of  the  court  authorizing  the  mortga^ng  of  the  land  and 
the  leasing  of  the  same  for  a  term  not  exceeding  five  years  was  void, 
and  could  be  attacked  in  a  collateral  proceeding,  and  that  it  consti- 
tuted no  defence  to  an  action  by  the  widow  to  recover  the  possession 
of  the  real  estate,  and  damages  for  its  detention.    Martin  y.  Neat,  547 

10.  Same, — Mortgaging  and  Leasing  of  Real  Estate, — Notice  Mutt  be  Given 
to  Interested  Parties. — The  real  estate  descends  to  the  widow  and  the 
heirs  on  the  death  of  the  ancentor,  and  notice  must  be  given  to  those 
interested  in  the  real  estate,  that  they  may  be  heard,  and  offer  evi- 
dence controverting  the  justice  or  policy  of  ordering  a  sale.  The  same 
applies  in  reference  to  mortgaging  or  leasing  the  real  estate.  Some 
notice  must  be  given  to  those  interested  in  the  land,  that  they  may 
be  heard  and  given  an  opportunity  to  controvert  the  justice  or  policy 
of  encumbering  or  leasing  the  real  estate.  The  application  to  mort- 
gage and  lease  the  real  estate  can  not  be  grafted  into  and  made  a 
part  of  the  proceedings  for  the  sale  of  the  same.  lb. 

11.  Same. — Real  Estate. — Action  to  Recover  Possession, —  Widou^s  Interest — An- 
swer in  Denial — Effect  of. — Demurrer. — Plea  in  Abatement. — Tenant  in 
Common. — Right  qf  to  Sue  for  Co-Tenants- — Where  the  complaint  al- 
leged that  the  plaintiff,  the  widow  of  the  decedent,  was  the  owner  in 
fee  of  all  the  real  estate  described  therein,  she  claiming  under  a  will- 
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and  the  court  found  that  she  took  under  the  statute,  a  finding  and 
judgment  that  she  had  a  right  to  recover  all  the  real  estate  were  er- 
roneous, not  being  supported  by  the  evidence,  as  she  owned  but  an  un- 
divided one-third  in  fee  of  said  real  estate.  An  answer  in  denial  put 
the  ownership  of  the  land  in  issue.  It  was  unnecessary  to  demur  for 
defect  of  parties,  or  to  plead  in  abatement  to  raise  the  question.  Un- 
der section  1073,  B.  8.  1881,  one  tenant  in  common  has  no  right  tu 
sue  and  rec<frer  in  his  own  name  the  interest  of  his  co-tenantB  in  real 
estate.  Ih. 

DECLARATIONa 

See  Criminal  Law,  8,  9, 11 ;  Fbingipal  and  Aoxnt,  2. 

DEDICATION. 

1.  What  Does  Noi  Con8t!Uvie."Stre€U  and  AUey8.^BaUroad.-  -Almitiitg  iVop- 
ertif-Oumer. — Injunction, — Where  a  railroad  company  desired  to  have 
a  portion  of  an  alley  vacated  in  order  to  build  a  passenger  depot 
and  presented  a  petition  to  the  common  council  oflPering  to  donate  to 
the  city  a  certain  strip  of  ground  to  be  used  as  a  street  or  alley  in 
consideration  of  the  vacation  of  the  said  alley,  and  the  city,  through 
its  proper  officers,  rejected  the  proposition  of  exchange  by  failing  to 
act  thereon,  but  assessed  the  benefits  to  the  company  growing  out  of 
the  vacation  of  the  said  alley  at  a  certain  sum,  which  sum  was  paid 
by  the  company  into  the  city  treasury,  and  afterwards  the  company, 
for  the  purpose  of  making  a  convenient  and  necessary  way  of  ap- 
proach to,  and   egress  from,  its  passenger  depot,  curbed  and  paved 
the  strip  of  ground  which  it  had  proposed  to  donate  to  the  city,  and 
constructed  convenient  and  necessary  gat«s,  all  of  which  was  done  at 
its  own  expense,  the  said  strip  of  eround  did  not  become  a  public  street 
of  the  city,  subject  to  a  right  of  all  the  citizens  to  use  it  as  a  public 
thoroughfare.     An   abutting  property-owner  could  not  enjoin  the 
company  from  erecting  a  fence  along  the  boundary  of  said  strip  of 
ground.  Penwiylvaniu  Oo.  ▼.  PloUy  SS 

2.  Same, — ProposUion  to  Dedicate. — Not  Acted  Upon, — Effect  cf, — No  rights 
accrued  to  the  public  on  account  of  the  proposition  contained  in  the 
petition  of  the  railroad  to  the  common  council.  Inasmuoh  as  only 
the  matter  of  vacating  the  alley  was  acted  upon  and  referred  to  the 
city  commissioners,  everything  relating  to  the  opening  of  a  new 
street  must  be  deemed  to  have  been  abandoned.  A  mere  propositioTi. 
or  offer,  on  the  one  hand,  not  acted  on  or  accepted,  is  not  a  contract, 

3.  Same, —  Ute  <jf  Oround  By  Owner^s  Permiaeion. —  When  Doee  Sat  Con- 
stitute Dedication, — One  who  devotes  a  portion  of  his  land  for  use  b$ 
a  way  of  travel  for  his  own  convenience  and  accommodation,  will 
not  be  deemed  to  have  dedicated  it  to  the  public  simply  because  the 
public  also  use  the  way  with  the  land-owner's  permission.  lb. 

DEED. 
See  Covenant,  4. 

1.  Description. — Construetum  of. — Natural  Monument. — The  following  de- 
scription in  a  deed,  "thence  up  the  creek  at  high-water  line, 
in  a  northeasterly  direction;  the  bearing  is  about  north  eighty-six 
degrees  east  to  a  point  about  one  chain  above  the  dam,"  carries  the 
line  along  the  creek.  The  reference  to  the  angle  is  a  mere  general 
statement,  giving  the  general  direction  as  to  the  course  of  the  creek, 
but  the  boundary  line  of  the  land  is  fixed  definitely  as  being  aloD£ 
the  creek  at  high-water  line.  The  creek  is  a  natural  monument,  aad 
will  control  course  and  distance,  if  there  is  a  discrepancy. 

Shepherd  v.  ^are,  ffS 
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2.  huaeirftiA  DeaeripUon. — OmtMton  of  StaJU  and  (Jovnty, — Premmpiion, — 
Wnere  a  deed  describes  the  real  estate  as  being  in  Scottsbnrgh,  but  is 
silent  as  to  the  county  and  State  in  which  it  is  situated,  and  the  deed 
was  made  and  acknowledged  in  Scott  county,  Indiana,  and  the  parties 
thereto  are  described  as  being  residents  of  that  county,  and  the  cause 
was  tried  in  said  county  in  a  court  of  general  jurisdiction,  and  the 
witnesses  spoke  of  the  property  as  being  situated  in  Scottsburgh,  the 
presumption  is  that  the  land  in  controversy  is  in  Scott  county,  Indi- 
ana. Warmoth  v.  Dryden,  S66 

DEMAND. 

See  Bastasdy,  2;   Guabanty,  1;   Bbplsvik,  2;   Statute  of  Limita- 
tions, 3 ;  Will,  3. 

DEMUBBER  TO  EVIDENCE. 
See  Practice,  4. 

B^ed  cf, — Where  a  demurrer  is  addressed  to  the  evidence  all  the  material 
facts  which  the  evidence  tends  to  establish,  assisted  by  all  reasonable 
inferences  which  a  jury  might  draw  from  such  evidence,  are  to  be 
taken  in  favor  of  the  party  against  whose  evidence  the  demurrer  is 
addressed.  Hartford  OUy^  etc.,  Co,  v.  Lone^  f^6 

DEPOSITOR. 
See  Bankb  and  BANKiNa. 

DESCBIPTION  OF  LAND. 
See  AflSESSMENT  of  Damages,  1 ;  Deed,  1,  2. 

DESECBATION  OF  SABBATH. 
See  Criminal  Law,  1,  2. 

DEVISE. 
See  Will. 

DISMISSAL  OF  ACTION. 
See  Bbpleyin,  4  to  6. 

DIVOBCE. 

1.  Re&idence  of  Flaintiff, — Failure  of  Pro(^. — Stalutory  ReqwremenL — The 
statute  declaring  that  the  bona  fide  residence  of  the  petitioner,  in  a 
divorce  proceeding,  shall  be  proved  by  at  least  two  witnesses  who  are 
resident  freeholders  and  householders  of  the  State,  is  mandatory,  and 
can  not  be  satisfied  or  set  aside  by  a  tacit  agreement  or  admission  of 
the  defendant  nor  in  any  other  manner.  There  must  be  actual  proof 
to  the  satisfaction  of  the  court  by  witnesses  possessinff  the  statutory 

Sualifications.    A  tacit  agreement  and  admission,  at  the  trial,  by  the 
efendant's  counsel,  that  the  plaintiff  had  been  a  resident  of  the  State 
for  the  requisite  period,  do  not  cure  the  defect  in  the  proof. 

PreUyman  v.  I\^tyman,  249 

2.  Procurement  of  in  Territory, — Residence, — A  natoer. — Reply. — Jurisdiction. — 
In  an  action  for  divorce,  where  the  defendant  answered  that  he  had 
procured  a  divorce  from  the  plaintiff  in  the  Territorial  court  of 
Montana,  having  been  a  resident  of  the  Territory  for  more  than  the 
statutory  period  required  to  eive  the  court  jurisdiction,  a  reply  is 
g^d  which  alleges  that  the  derendant  was  not  a  resident  of  Montana 
at  any  time,  but  had  always  been  a  resident  of  Indiana. 

WatHns  v.  Waikins,  168 

3.  Same. — Non^  Residence  of  Either  Party. —  Void  Decree. — Status  of  Party. — 
Power  of  Court  (her. — Where  neither  the  plaintiff*  nor  the  defendant  is 
a  resident  of  the  State  or  Territory  in  which  a  decree  of  divorce  is 
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pronounced,  the  courts  haye  no  jurisdiction,  and  their  decree  is  void. 
To  give  Talidity  to  the  decree  of  a  court  in  a  suit  for  divorce,  one  at 
least  of  the  parties  must  be  a  resident  of  the  State  or  Territory  in 
which  a  decree  dissolving  the  marriage  is  rendered.  Marriage  gives 
to  the  parties  a  peculiar  legal  sto/us,  and  the  courts  of  one  State  can 
not,  by  judgment  or  decree,  fix  the  staiut  of  the  citizens  of  another 
SUte.  lb. 

DURESa 

See  MoBTGAOE,  3. 

EASEMENT. 
See  CoYBNAiYT,  1,  2. 

1.  Bight  of  Way. — Ihrioalwn  of  TUU  To. — Need  not  be  Averred. — OompiaimL 
— In  an  action  to  enjoin  the  defendant  from  obstructing  and  (dosing 
up  a  right  of  way,  which  the  plaintiff  claimed  over  and  across  the 
lands  of  the  defendant,  it  is  not  necessary  to  allege  in  the  complaint 
the  particular  manner  in  which  the  plaintiff  derived  title  to  the  right 
of  way.  The  averment  in  the  complaint  that  he  is  the  owner  of  a 
certain  tract  of  real  estate,  and  also  of  an  easement  and  right  of 
way  across  the  land  of  the  defendant  (describing  it),  is  a  sufficient 
allegation  of  ownership  lo  withstand  a  demurrer. 

HaU  V.  Hedridc,  326 

2.  Same. — Non-RevoeabU  Lieeiue. — Parol  Evidence  to  Ettablidi. — Admiui' 
bility  oj. — Under  the  allegations  of  a  complaint  averring  broadly  a 
right  of  way  over  and  across  the  lands  of  the  defendant,  it  is  competent 
to  prove  a  parol  non-revocable  license  to  pass  over  the  said  land.   lb. 

8.  Sax^e. — ^eti;  Trial  as  of  Right. — An  action  to  enjoin  the  closing  np 
of  a  right  of  way,  and  for  damages,  is  not  an  action  to  recover  land, 
and  the  defeated  party  is  not  entitled  to  a  new  trial  as  a  matter  of 
right.  IL 

ELECTIONS. 

See  County  Superintendent. 

1.  CoruOtutumal  Qualificaiion  o/  Votei^s. — May  not  be  Added  to  by  Legidaiire 
Efn/oetmerU, — The  qualification  of  voters,  as  defined  by  the  Constitution, 
can  not  be  added  to  or  chang^  by  legislative  enactment. 

Morris  v.  BaweO,  981 

2.  8ams» — Registration  of  Voters. — Property  Qualification. — SedAim  IS  vf  Ad 
of  1889, —  UneonstitutionaHtyof. —  The  part  of  section  13  of  the  act  of 
1889  (Acts  1889,  p.  162),  which  provides  that  a  person  abeent  from 
the  State  for  a  period  of  six  months  or  more  on  business  of  the  State 
or  of  the  United  States,  shall,  at  the  time  he  offers  to  vote,  produce  a 
certificate  from  the  county  auditor  that  his  name  has  been  contin- 
uously, since  his  departure  from  the  State,  upon  the  tax  duplicate  for 
the  purpose  of  taxation  during  his  absence,  and  that  he  is  stUl  a  tax- 
payer, is  unconstitutional  and  void,  since,  in  addition  to  the  qual- 
ifications to  vote  as  required  by  section  2  of  article  2  of  the  Consti- 
tution, it  adds  in  effect  a  property  qualification.  16. 

,     3.   Same. — Begistraiion. — Requirement  of  Nineiy  Day^  Residenes  in  IVeetnef. 
j  •  —  Uneonsiitutionality  of. — The  part  of  said  section,  which  provides  that 

'  residents  of  the  State  who  absent  themselves  from  the  State  for  a 

y  period  of  six  months  or  more,  and  persons  who  have  not  resided  in  one 

county  for  six  months  before  any  election,  shall  register  and  produce  a 
certificate  of  such  registration  ninety  days  before  the  election  to  en- 
title them  to  vote,  is  in  conflict  with  the  Constitution,  and  void,  be- 
cause by  requiring  such  voters  to  declare  their  intention  to  become 
qualified  voters,  and  to  designate  their  voting  precinct  ninety  days 
before  the  election,  the  qualiucation  of  a  residence  of  ninety  days  in 
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the  precinct  is  added  to  the  constitutional  quftiification  of  a  resi- 
dence of  thirty  dajs  therein.  lb, 

4.  Same, — llegutrcUion  Law. — Must  be  Impartial. — Where  the  Constitu- 
tion commands  how  a  right  may  be  exercised,  it  must  be  exercised,  if 
at  all,  as  commanded  by  the  Constitution.  Section  14  of  article  2 
of  the  Constitution,  which  proyides  that  the  "General  Assembly 
shall  provide  for  the  registration  of  all  persons  entitled  to  Tote/'  is 
an  implied  prohibition  against  providing  for  the  registration  of  any 
class,  or  for  oVily  a  part  of  the  voters.  One  class  of  voters  can  not 
be  required  to  possess  qualifications  which  are  not  required  of  all 
others.  Hence,  the  part  of  said  section  13  which  requires  the  regis- 
tration of  persons  absenting  themselves  from  the  State  for  six  months 
or  more,  and  of  persons  who  have  not  resided  in  any  one  county  for 
six  months  before  any  election,  is  void,  for  the  reason  that  it  imposes 
extra  burdens  and  hardships  on  the  persons  named,  and  in  that  re- 
spect is  unreasonable  and  not  impartial.  The  unconstitutionality 
oi  the  provisions  named  renders  the  entire  section  void.  lb. 

EVIDENCE. 

See  CriminaIi  Law,  8  to  11 ;  Easement,  2 ;  Insahitt,  3 ;  Malicious 
Prosecution  ;  Batlroad,  2 ;  Trust,  3 ;  Well,  4, 9. 

1.  CrimincU  Law. — Identifieation  of  DefendanL — Forcible  ExaminaJtum  of  His 
Person. — Pcarty  Making  May  Testify. — The  defendant,  while  in  jail  in 
another  State,  was  visited  by  A.  to  ascertain  if  he  was  the  person 
named  in  the  indictment,  and  if  so  to  take  steps  for  his  removal  to 
Indiana  to  answer  to  said  indictment.  He  requested  permission  of 
the  defendant  to  make  an  examination  of  nis  body  for  certain 
marks  or  scars  thereon,  for  the  purpose  of  identification,  and  the 
defendant  refusing  to  grant  the  request,  he  was  hand-cuffed  and  the 
proposed  examination  made  forcibly  and  against  his  will. 

Btldj  that  it  was  competent  for  the  party  making  said  examination  to  tes- 
tify on  the  trial  of  the  defendant  as  to  the  marks  and  scars  which  he 
claimed  to  have  discovered  in  said  examination,  and  that  the  testi- 
mony did  not  fall  within  the  constitutional  inhibition,  that  "  No  per- 
son, in  any  criminal  prosecution,  shall  be  compelled  to  testify  against 
himself."  O'Brien  v.  State,  S8 

2.  Writt/en  IntbrummL — BaroL  Evidence, — For  wkai  Purposes  Admissible,^- 
Parol  evidence  may  not  be  introduced  to  impeach  the  contents  of  a 
writing,  or  to  control  its  legal  effect ;  but  the  circumstances  under 
which  a  writing  is  executed,  or  the  consideration  upon  which  it  rests, 
may  always  be  shown  by  parol.  Kentucky,  etc.,  Co,  v.  Hall,  SSO 

8.  Written  Instrument. — IdenHfieaHon  of  Subject' Matter. — AdmissibUity  qf  Pa- 
rol Bvidenee, — The  machine  which  the  plaintiff  undertook  to  deliver 
to  the  defendants  was  not  specifically  described.  It  was  proper,  there- 
fore, to  admit  parol  evidence  to  identify  the  kind  of  stackers  con- 
tracted for,  and  thus  apply  the  contract  to  its  subject-matter. 

Clark  V.  CrawfordsvilU,  ele.,Co.,  t77 

4.  Record  of  Former  Action. —  When  Admissible. — It  is  not  error  to  admit  in 
evidence  the  record  of  a  former  action  to  contest  a  will  where  there  is 
evidence  tending  to  establish  that  the  parties  against  whom  it  is  of- 
fered participated  in  the  former  action,  although  not  parties  to  the 
record.  Shugart  v.  Miles,  44^ 

5,  Letter  Written  to  Party. -^Refusal  to  Produce  Without  Order. — Refused  May 
be  Proved. — It  was  proper  for  the  court  to  permit  the  plaintiffs  to  show 
that  the  defendant  reiused  to  produce,  to  be  read  in  evidence,  a  certain 
letter  addresRed  to  him  by  one  of  the  plaintiffs,  which  letter  was  im- 
portant evidence  in  the  cause,  until  he  was  compelled  to  do  so  by 
order  of  the  court.    The  fact  that  the  code  provides  a  means  for  com- 
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pelling  an  nnwillinjg^  P&'^J  ^  furnish  evidence  nnder  hifl  oontrol  doe» 
not  a&ct  the  qaestion  of  the  inferences  to  be  drawn  from  an  attempt^ 
or  refusal,  on  his  part  to  furnish  the  facilities  at  his  command  for  a 
full  and  fair  investigation  of  the  facts  in  the  case. 

LockwoodY.  BoKjoSS 

6.  Same, — Competency  </. — Abtenee  cf  OhjetitUm  in  Trial  Court. — Efflod  oj  on 
Appeal — BeJbtiUal. — Where  no  oDJection  is  pointed  out  to  the  compe> 
tency  of  testimony  in  the  trial  court  no  question  as  to  its  admissibility 
is  presented  for  the  consideration  of  tne  Supreme  pourt.  It  is  not 
error  to  refuse  to  permit  a  party  to  answer  a  question  in  rebuttal 
when  the  evidence  thus  sought  to  be  rebutted  has  been  covered  by 
other  answers  of  the  witness.  i6. 

EXECUTION. 

1.  Lien. — How  Affected  by  Appointment  of  Receiver, — Lien-hMen  May  Levy 
upon  Properly  After  Sale, — Where  executions  become  liens  on  personal 
property,  and  afterwards  a  receiver  is  appointed,  in  a  proceeding  to 
which  the  lien -holders  are  not  made  parties,  such  appointment  of  the 
receiver  and  the  sale  of  the  property  by  him  do  not  divest  such  liens. 
While  the  property  is  in  the  hands  of  the  receiver  the  right  to  enforce 
the  lien  is  suspended ;  but  after  a  sale  the  lien-holders  have  the  right 
to  levy  upon  and  sell  the  property.        Dann  MJg,  Co.  v.  Parkhunt,  S17 

2.  /Ssme. — AdawniMtraiion  of  Estate  by  Beceiver  not  Purely  a  ^veeeding  m 
Bern. — The  administration  of  an  estate  by  a  receiver  is  not  purely  a 
proceeding  in  rem,  and  the  acts  of  such  receiver,  and  the  orders  of 
the  court  in  which  the  estate  is  administered,  do  not  bind  persons 
who  are  not  parties  to  the  proceeding,  and  who  have  no  opportunity 
of  being  heard.  lb. 

3.  Beium  of  Sheriff. — NvUa  Bona. — Prima  Fade  Enidenee  ofFisokency. — The 
issuing  of  an  execution  by  the  plaintiff  upon  his  judgment,  and  the 
return  of  the  sheriff  thereon  that  he  was  unable  to  find  any  property 
of  the  judgment  defendant  upon  which  to  levy,  are  pruna  /aeie  eviaence 
that  he  was,  at  the  time,  insolvent.  Wannolh  v.  Dtyden,  S6S 

4.  Same,^Seal  of  Court.— Failure  to  AtUich.^Effeet  of.— The  failure  to  at- 
tach the  seal  of  the  court  to  an  execution  does  not  render  it  void,  but 
merely  voidable,  and  the  execution  with  the  sheriff's  return  endorsed 
thereon  made  a  prima  faide  case  of  insolvency  against  the  judgment 
defendant.  lb. 

6.  Actual  Value  of  Property  Sold. — Amount  BeaHzed  Conchuive  Endenee  of. — 
Where  property  is  regularly  exposed  to  sale  on  execution,  there  being^ 
no  fraud  or  irre^larities  in  such  sale,  the  amount  realized  must  be 
taken  as  conclusive  evidence  as  between  the  parties  interested  of  tlie 
actual  value  of  such  property.  Moorman  v.  Hud$o%  6O4 

EXHIBIT. 
See  Pleadino,  6 ;  P&AcnCB,  2. 

EXPECTANCY. 

See  Conveyance. 

FEES  AND  SALABIEa 
See  Office  and  Officer. 

FELLOW-SERVANra. 
See  Nequgenci^  2. 

FENCE. 
See  Covenant,  1. 
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FINAL  SETTLEMENT. 
See  Decediottb'  Estates,  1  to  4 ;  Will,  11. 

FORECLOSUEB. 
See  MoBTQAGE,  1  to  8,  6. 

FORMER  ADJUDICATION. 

AeUon  to  Set  A$ide  Sale  of  Personal  Property, — Payment  of  Part  of  PwrehM&' 
Money, — Material  luue. — Judgment  on. — Bar  to  Sitbeequent  Actum, — In  an 
action  bj  an  administrator  to  set  aside  a  sale  of  personal  property  by 
his  decedent  on  the  ground  that  the  sale  was  procured  by  means  of 
fraud  practiced  upon  the  decedent  and  by  undue  influence,  the  ques- 
tion put  in  issue  by  the  complaint  and  answer  as  to  whether  the 
defendant  had  paid  to  the  decedent,  or  any  one  for  him,  any  part 
of  the  purchase-money,  was  a  material  one,  and  a  judgment  thereon 
for  the  plaintiff  is  a  bar  to  a  subsequent  action  by  the  defendant 
for  a  part  of  the  purchase-money.  Aahmead  ▼.  Hurt,  666 

FRAUDULENT  CONVEYANCE. 

Action  toSetAnde. —  Weight  (f  Evidence, — Supreme  Court  wHl  not  Consider. — 
In  a  suit  to  set  aside  a  conveyance  of  real  estate  alleged  to  be  fraudu- 
lent, the  judgment  setting  aside  the  conveyance  will  not  be  disturbed 
where  there  is  evidence  in  the  record  tending  to  support  the  same. 
The  Supreme  Court  will  not  undertake  to  weigh  the  evidence  heard 
in  the  oonrt  below.  Warmoth  v.  Dryden^  S65 

GAMING. 

See  P&OMiasoBY  Note,  2  to  4. 

Loan  of  Money  to  he  Used  in  Purehaee  of  Options. — Lendet's  Knowledge. —  WTien 
Recovery  will  not  be  Defeated, — Mere  knowledge  on  the  part  of  a  person 
loaning  money  that  the  borrower  intends  to  use  it  by  engaging  in 
the  purchase  of  options  on  grain  in  the  market  of  another  State,  or 
investing  in  wagering  or  gambling  contracts,  will  not  defeat  a  re- 
covery. In  order  to  defeat  a  recovery  it  must  appear  that  the  per- 
son loaning  the  money  did  something  more  than  loan  the  money  in 
forthersnoe  of  the  deal,  or  in  aid  of  tne  illegal  transaction. 

Jackson  y.  City  NalH  Bank,  ete.,  S47 

GRAND  JURY. 

See  JuBT,  2. 

•         GRANTOR  AND  GRANTEE. 
See  Statute  of  Ldcitatiohs,  2. 

GUARANTY. 

1.  Quaraniorfor  Lessee. — Judgment  against  Lessee. — Surety  on  Appeal  Bond, 
— Ouaranior's  Right  of  Action  against.— Demand. — Where  a  person  be- 
comes guarantor  for  the  faithful  performance  by  a  lessee  of  the  cov- 
enants contained  in  his  lease,  and  judgment  is  recovered  against  the 
lessee  for  the  possession  of  the  premises  and  for  damages  for  the  re- 
fusal to  surrender  at  the  end  of  his  term,  from  which  judgment  an 
appeal  is  taken,  resulting  in  the  affirmance  thereof,  and  suit  is  in- 
stituted and  judgment  recovered  af^ainst  the  guarantor  for  the  rental 
value  of  the  demised  premises  from  the  date  of  the  rendition  of  said 
judgment  until  the  death  of  the  lessee,  which  judgment  the  guarantor 
paid,  the  lessee  having  paid  the  judgment  against  himself  for  dam- 
ages, the  guarantor  is  entitled  to  recover  the  amount  so  paid  by  him 
from  the  surety  on  the  lessee's  appeal  bond.  No  demand  is  neces- 
sary before  instituting  the  suit.  Opp  v.  TTarx/,  S4^ 

2.  Same, — SuhrooaHon, — lAdbility  of  Intervening  Surety, — The  interposition 
of  the  second  surety  having  been  the  means  of  involving  the  first  in 
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the  liability  which  he  was  ultimately  compelled  to  paj,  the  equity 
of  the  first  is  complete,  and  be  is  entitled,  on  the  principles  of  subro- 
gation, to  stand  as  though  the  creditor  had  assigned  the  appeal 
bond  to  him.  Where  the  first  surety  suffers  loss,  or  where  his  lia- 
bility is  increased  or  prolonged  so  as  to  render  him  liable  to  sofier 
loss  by  the  intervention  of  the  second,  the  latter  assumes  all  the  risk 
arising  from  his  voluntary  interposition.  Ik 

3.  Same. —  Wken  Surtty  will  be  Subrogaied, — A  surety  will  not  be  subrogated 
to  the  equities  or  securities  of  the  creditor  until  the  claim  of  tbe 
latter,  for  the  payment  of  which  he  has  taken  security,  has  been  fully 
satisfied.  To  entitle  a  party  to  subrogation  he  must  have  paid  a 
debt  due  to  a  third  person,  for  the  payment  of  which  another  was 
in  equity  primarilv  liable,  and  in  paying  it  he  must  have  acted  under 
the  compulsion  of  saving  himself  from  loss,  and  not  as  a  mere  toI- 
anteer.  Ih, 

GUARDIAN  AND  WARD. 

See  Jurisdiction,  3 ;  Pbomibsory  Note,  1 ;  Reflsvih,  2. 

Action  Against  Owtrdian, —  When  Must  be  Brought  AfUr  TForefs  Majority. — 
SUdviie  oj  LdmitatUms. — The  right  of  the  ward  to  maintain  an  action 
against  the  guardian  for  failure  to  account  for  money  due  the  ward, 
is  barred  in  six  years  from  the  time  the  ward  becomes  of  age. 

Lambert  v.  Bittheimer,  529 

HABEAS  CORPUS. 

Repeated  ProeeeuHon  </  IVieoTter, — Lenity  cf  Prooeae, — SlaJtuU. — The  peti- 
tioner in  an  application  for  a  writ  of  hnubeoB  eorput  alleged  that  be  had 
been  twice  convicted  of  arson,  and  that  on  appeal  the  judgment  had 
been  reversed  in  each  instance ;  that  a  prosecution  for  conspiracy, 
in  connection  with  the  crime  of  arson,  was  then  instituted  by  affida* 
vit  and  information,  and  dismissed  ;  that  an  indictment  was  then 
returned  against  him,  which  indictment,  on  the  prisoner's  motion, 
was  quashed,  and  the  petitioner  ordered  by  the  court  to  remain  in 
custody  to  answer  any  charge  that  might  be  made  bv  the  grand  joiy : 
that  no  accusation  having  been  presented  against  him  he  applied  for 
a  writ  of  habeas  eorpiu,  and  was  discharged  upon  his  own  recognizanee 
to  await  the  action  of  the  erand  jury.  It  was  further  allied  that 
immediately  after  such  discharge  the  petitioner  was  again  arrested 
and  confined  in  jail  by  the  sheriff  upon  a  pretended  affidavit  and  in- 
formation made  by  the  sheriff,  charging  him  with  conspiracy,  and 
that  he  was  then  in  his  custody.  Upon  a  return  made  by  the  sheriff 
the  writ  was  denied,  and  the  petitioner  again  remanded  to  his  custody. 

Heldf  that  under  section  1119,  R.  S.  1881,  which  provides  that  **No  court 
or  judge  shall  inquire  into  the  legality  of  any  judgment  or  procem 
whereby  the  party  is  in  his  custody  upon  a  warrant  issued  from  the 
circuit  court  upon  an  indictment  or  information,"  a  case  was  not 
made  entitling  the  petitioner  to  a  discharge,  and  that  the  judgment 
of  the  court  would  not  be  dintuibed,  it  not  appearing  that  there  was 
any  delay  in  the  last  prosecution,  or  that  the  crime  with  which  the 
prisoner  was  last  charged  was  the  same  as  that  charged  against  him  in 
either  of  the  former  prosecutions.  Kinningham  ▼.  Dichejf^  180 

HEIR. 

See  Advancements,  1.  I 

HIGHWAY. 
1.   EaiMishmeni  of. — Appeal. — Filing  of  Affidavit  with  Auditor. — j 


tion  as  to. — County  thmmisaioners. — In  an  appeal  from  the  decision  of 
the  board  of  county  commissioners  establishing  a  highway,  where  no 
affidavit  appears  among  the  papers  in  the  cause,  or  in  the  transcript 
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prepared  of  the  proceedings  bj  the  county  auditor,  and  transmitted 
>7  nim,  together  witii  all  the  papers,  to  the  clerk  of  the  circuit  court, 
the  court,  in  the  absence  of  a  showing  to  the  contrary,  has  the  right 
to  presume  that  none  was  filed.  Wilson  v.  Wheeler ,  17 S 

2.  Same, — Party  to  Proceeding. —  Who  ia. — May  Appeal  Without  Filing  Affi- 
damt, — Section  677£f  R.  &  18S1,  Qnutrued. — Wnere  a  person  is  named 
in  a  petition  to  establish  a  highway  as  one  of  the  persons  over  whose 
land  the  highway  was  to  pass,  and  whose  property  was  to  be  appro- 
priated for  a  public  use,  he  is  a  party  to  the  proceeding  to  establish 
the  public  highway  in  question.  He  may  appeal  from  the  decision 
of  the  board  of  county  commissioners  without  filing  an  affidavit  with 
the  auditor,  and  although  he  did  not  file  any  remonstrance  with  the 
board,  and  did  not  appear  in  any  manner  to  the  proceedings.  Section 
5772,  B.  S.  1881,  requiring  the  filing  of  an  affidavit,  has  no  application 
to  persons  who  are  parties  to  the  proceeding.  lb. 

3.  ISiblie  UtUity. — Question  of  Fad  for  Jury, — Appeal, — Oul  de  Sac  May  be 
Laid  Out. — The  Question  of  the  public  utility  of  a  proposed  highway 
is  a  question  of  fact  for  the  jury,  and  if  a  highway  which  is  open 
only  at  one  end  be  petitioned  for,  and  the  jury  find  such  way  to  be 
of  public  utility,  and  there  is  evidence  to  support  the  verdict,  the 
▼erdict  will  not  be  disturbed  on  appeal.  Under  our  statute  hculde 
me  may  be  laid  out  and  established  as  a  highway.     Moore  ▼.  Auge^  66B 

4.  Same, — Inairvetions  to  Jury.-^Refiual  of. — An  i nstruction  to  the  effect  that 
if  the  proposed  road  went  only  to  the  Kankakee  river,  and  did  not 
connect  at  that  point  with  some  other  public  highway  leading  to 
some  public  place,  the  proposed  road  would  not  be  of  public  utility 
was  properly  refused.  The  fact  that  the  road  terminated  at  the  river 
did  not  render  it  of  no  public  utility  within  the  meaning  of  the  law 
authorizing  the  location  and  establishment  of  public  highways,  and 
it  was  not  proper  for  the  court  so  to  instruct  the  jury.  lb. 

5.  Same. — Instructions  not  Pertinent  to  Issues. — For  instructions  requested 
involving  the  title  to  the  bed  of  the  Kankakee  river,  and  held  to 
have  been  properly  refused  because  not  pertinent  to  the  questions  in 
issue,  see  -opinion.  /6. 

HUSBAND  AND  WIFE. 

See  AssiGNamvT  fob  Benefit  of  Cbeditobs,  2 :  Pabtibb,  1 ;  Pabtition, 

1 ;  Pbomissoby  Note,  1. 

IMPEACHMENT  OF  WITNESS. 

See  Witness,  4. 

IMPROVEMENTS. 

See  MoBTQAGE,  5. 

INDICTMENT. 
See  CBnaNAi.  Law,  12, 13 ;  Malicioub  PBosEcnrioir,  1. 

INFANT. 
See  Neoliobnce,  1 ;  Wnx,  3. 

INJUNCTION. 
See  Dedication,  1 ;  Bailboab,  8, 11. 

INQUISITION. 

See  CouBTS,  2. 

INSANITY. 

See  Pleading,  3,  4. 

1.  Umoundness  oJMind.—lnsiructum. — An  instruction  to  the  jury  in  an  in- 
sanity proceeding,  that  one  so  far  deprived  of  reason  as  to  be  incapable 


636  INDEX. 

of  understanding  and  acting  with  discretion  in  the  ordinary  affairs 
of  life  is  insane  within  the  meaning  of  the  law,  is  a  correct  definition 
of  insanity,  and  is  unobjectionable.  Fiaem  t.  2\tmer,  46 

2.  Same. — Iiutructian, — Faels  in  Que. — How  Ddermined. — It  was  not  error 
to  instruct  the  jury  in  a  proceeding  charging  a  party  with  inaanitj 
that  they  were  to  determine  the  facts  in  the  case  from  the  evidence 
alone.  The  statute  (section  2547,  B.  8.  1881),  requiring  the  party 
charged  with  insanity  to  be  produced  in  open  court  when  possible, 
was  designed  to  prevent  fraud  in  the  procuring  of  verdicts  of  in- 
sanity without  affording  the  defendant  an  opportunity  of  being 
heard.  It  does  not  permit  the  jury  to  make  their  verdict  upon  the  »p- 
pearance  and  conduct  of  such  person.  Where,  however,  the  party 
charged  with  insanity  testifies  in  the  cause,  his  conduct  is  to  be  con- 
sidered by  the  jury  as  the  conduct  of  any  other  witness  is  comsid. 
ered.  /6. 

3.  Same. — Non^ Expert  WUneaeee. — Evidence, — In  such  proceeding  an  in- 
struction that  the  opinions  of  non-expert  witnesses  were  to  be  weighed 
by  the  facts  upon  which  they  were  based  was  not  erroneous.  lb. 

INSTRUCTIONS  TO  JURY. 

See  Animals,  2 ;  Corpse,  3;  Highway,  4,  5 ;  Iksanitt,  1,  2;  Rail- 
•  BOAD,  5,  6. 

1.  Evidence  not  in  Record. — Ruies  thai  Qovem. — Where  the  evidence  is  not 
in  the  record,  a  cause  will  not  be  reversed  for  giving  to  the  jury  an  in- 
struction which  would  be  correct  under  any  evidence  that  could  have 
been  admitted  under  the  issues  in  the  cause.  If,  however,  the  in< 
structions  are  in  themselves  radically  wrong,  under  any  state  of  facta 
that  could  have  been  proven  under  the  issues  in  the  cause,  and 
direct  the  minds  of  the  jury  to  an  improper  basis  on  which  to  place 
their  verdict,  the  cause  will  be  reversed  though  the  evidence  is  not  in 
the  record.  Bapp  v.  Kealerf  79 

2.  Same. — Counter-Glaim PUodvng  a  Warranty. — Inttruciion  Enlarging  Terme 
of  Warraniy. — CSause  for  Revereal. — In  an  action  on  certain  promissoiy 
notes  and  to  foreclose  a  mortgage  executed  to  secure  the  same,  the 
defendant  filed  a  counter-claim  alleging  that  the  payee  of  the  notes 
warranted  the  boilers  which  constituted  a  part  of  their  consideration^ 
to  be  sound,  perfect,  and  in  good  condition,  except  one  small  leak  in 
the  end  of  one  of  them.  The  court  instructed  the  jury,  in  substance, 
that  the  defendant  must  not  only  prove  these  allegations,  in  order  to 
succeed,  but  that  he  must  prove  in  addition  thereto  that  the  payee 
warranted  the  boiler  and  machinery  to  be  capable  of  performing  the 
work  of  the  iqIH  to  its  full  capacity. 

Heldf  that  the  above  instruction  was  erroneous,  and  although  the  evidence 
was  not  in  the  record,  the  cause  should  be  reversed  for  the  giving  of  it, 
since  it  could  not  be  correct  under  any  evidence  that  was  admissible 
under  the  issues  in  the  cause.  A  party  is  never  compelled  to  prove 
more  than  he  alleges  in  a  good  complaint,  or  answer,  in  onfer  to 
succeed.  R. 

3.  Refusal  to  Give. — Party  Uninjured  Thereby  can  not  Complain. — When 
it  affirmatively  appears  by  the  record  that  a  party  was  not  injured  by 
the  refusal  of  the  court  to  give  a  certain  instruction  which  it  was  re- 
quested to  give,  he  can  not  be  heard  to  complain  of  such  refusal. 

OopeUmd  v.  JToonli,  ItS 

4.  Miut  be  Considered  Together. — Instructions  can  not  be  overthrown  by 
dissecting  them  and  assailing  detached  clauses  in  detail,  but  if  taken 
as  a  whole  they  accurately  declare  the  law  th^  will  be  sustained. 

loung  V.  McFadden,  S54 

5.  Muti  be  Considered  as  an  Entirety. — Where  the  instructions  to  the  juiyy 
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taken  as  an  entirety,  show  that  there  is  no  error  in  them  by  which 
the  jar  J  could  have  been  misled,  it  is  anavailing  to  detach  from  one 
of  the  instructions  a  brief  clause  and  assault  it.    Coble  t.  EUandhf  4^9 

INSURANCE. 

1.  Non-Payment  of  Prtmium. —  Waiver  <^  Right  to  Declare  Forfeihitre  of 
Policy, — The  right  to  declare  a  forfeiture  of  a  policy  for  the  non- 
payment of  premium  may  be  waived,  which  waiver  may  be  mani- 
fested by  conduct  as  well  as  b^  words. 

PhoMX  Ins.  Co,  V.  Tomlinson,  84 

2.  Same, — Acceptance  0/ Premium  After  Loss, — Forfeiivre  of  Policy, —  Waiter. 
— The  insured  paid  in  money  a  part  of  the  premium,  and  executed 
his  note  for  the  remainder.  The  note  was  not  paid  at  maturity,  and 
judgment  was  recovered  thereon  against  the  insured  before  the  loss 
occurred.  A  stay  of  execution  was  procured,  and  at  the  expiration 
thereof,  which  was  after  the  loss,  the  judgment  was  paid  and  satisfied. 
The  policy  contained  this  provision :  "In  case  the  assured  fails  to 
pay  the  premium  note  at  the  time  specified,  then  this  policy  shall 
cease  to  be  in  force,  and  remain  null  and  void  during  the  time  said 
note  remains  unpaid  after  its  maturity,  and  no  legal  action  on  the 
part  of  this  company  to  enforce  payment  shall  be  construed  as  re- 
viving the  policy.  The  payment  of  the  premium,  however,  revives  the 
policy  and  makei  it  good  for  the  balance  of  the  term.*' 

Held^  that  the  company  was  liable  for  the  loss,  since  by  accepting  the  pre- 
mium after  the  loss  occurred  it  waived  the  right  to  declare  a  forfeit- 
ure of  the  policy,  and  confirmed  the  contract  as  of  the  date  of  its  exe- 
cution. American  Iru,  Co.  v.  Henley ,  60  Ind.  515,  and  American  Ins. 
Oo.  V.  Leonardj  80  Ind.  272,  distinguished.  lb. 

3.  Premium  Note. — Default  of  Payment. — Payment  After  Loss. — Non-Lia- 
hility  of  Company, — Where  a  policy  of  insurance  provided  that  a  note 
given  for  the  premium  should  operate  as  payment  and  keep  the  pol- 
icy in  force  onlv  until  the  note  matured,  and  that  during  the  period 
in  which  a  default  of  payment  existed  after  the  note  matured,  the 
policy  should  be  void,  but  that  if  the  insured  should  pay  the  note  af- 
ter its  maturity  the  liability  of  the  company  on  the  policy  should 
again  attach,  and  be  in  force  after  such  payment,  a  tender  of  pay- 
ment by  the  insured  after  the  loss  occurred  did  not  revive  the  policy 
and  make  the  company  liable  for  the  loss. 

Continental  Ins,  Co.  v.  Dormant  189 

4.  Same, — Note  Taken  in  Payment  of  Premium, — Reply  Alleging, — Insufficiency 
cf. — In  an  action  upon  such  policy  a  reply  which  alleges  that  the  note 
was  taken  in  absolute  payment  of  the  premium  is  bad,  since  its  effect 
is  to  aver  a  contemporaneous  verbal  contract  in  contravention  of  the 
written  one.  J  b. 

5.  Same. — Maturity  cf  Premium  Note. — Notice  of  not  Required, — Where  a 
note  is  given  for  the  premium  the  insured  is  required  to  know  when 
it  matures,  and  the  company  need  not  give  notice  or  make  a  demand. 
The  company  by  requesting  payment  of  the  note  does  not  waive  the 
right  to  have  it  paid  without  notice.  lb. 

6.  Same, — Parol  Contraet  Contradicting  Written  One. — Invalidity  of. — A  verbal 
agreement  that  a  premium  note  is  accepted  as  an  absolute  payment  of 
the  premium  when  it  is  stipulated  in  the  policy  that  the  note  shall  be 
accepted  as  payment  only  until  the  maturity  of  the  note,  and  that  if 
not  paid  at  maturity  the  policy  shall  be  void,  is  contradictory  of  the 
written  agreement,  and  is  void.  lb. 

7.  Same. — Pro^  of  Loss. —  Waiver. — Where  a  policy  provides  for  proof  of 
loss,  the  refusal  of  the  company  to  receive  the  amount  of  a  premium 
note,  tendered  after  the  loss  has  occurred,  and  its  failure  to  furnish 
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blADks  or  to  demand  proof,  do  not  constitute  a  waiver,  wheie  the 
liability  of  the  company  on  the  policy  ia  not  denied.  Ih, 

INSURANCE  COMPANY. 

See  Summons. 

INTERPLEADER. 

See  Pabtiss,  2. 

INTERROGATORIES  TO  JURY. 

Failure  to  Atuwer, — I^aetioe. — When  the  jury  fail  to  fully  and  properly 
answer  interrogatories,  the  proper  practice  is  to  send  them  back  to 
their  room  that  they  may  answer  further.  If  the  evidence  is  of  such 
a  character  that  they  can  not  answer  the  interrogatories,  or  if  they 
can  not  agree  upon  proper  answers,  they  should  so  state. 

Dockerty  t.  Hudmrn,  lOt 

INTERSTATE  COMMERCE. 
See  CRiMnrAL  Law,  1. 

INTOXICATING  UQUOR  ' 

1.  SaU  VJHm  Day  cfBrimary  Eleai(m.—8eaiont098,  R.  &  1881^  Gmttrmdir- 
Under  section  2098,  R.  S.  1881,  which  provides  that  **  Whoever  shall 
sell,  barter,  or  give  away  to  be  drunk  as  a  beverage,  any  spirituous, 
vinous,  malt  or  other  intoxicating  liquor  *  *  upon  the  day  of  any 
election  in  the  township,  town  or  city,  where  the  same  may  be  holden, 
*  *  shall  be  fined,''  etc.,  it  is  a  crime  for  a  person  having  a  license 
under  the  law,  to  sell  intoxicating  liquors  in  a  less  quantity  than  a 
quart  at  a  time  on  the  day  of  a  primary  election  held  by  a  political 
party  to  select  candidates  to  be  voted  for  at  a  general  election. 

StaU  v.  BinA,  S07 

2.  Samt.-^8eti%on  9098^  R.  S.  ISSl.^Aao&iiainmcni  <^  Legidatne  intent.— In 
construing  section  2098,  section  2099  of  the  same  act  which  prohibits 
druggists  and  their  clerks  from  selling  intoxicating  liquors  upon  the 
day  of  any  State,  county,  township,  primary  or  municipal  election  in 
the  township,  town  or  city  where  the  same  is  held,  is  to  be  considered 
therewith  in  ascertaining  the  legislative  intent.  76. 

3.  OUy  Ordinance  ReguUUing  Saloons. —  Validity  of, — A  city  ordinance  pro- 
viding that  any  one  keeping  a  saloon  where  intoxicating  liquon  are 
sold  to  be  drank  on  the  premises  "shall  close  the  same  for  the  night 
at  11  o'clock  p.  M.  of  each  day,  at  which  time  such  persons  shall  raise 
all  door-screens  and  remove  any  obstructions,  so  as  to  give  an  unob- 
structed view  of  the  interior,  and  require  all  other  persons  to  vacate 
said  premises,  and  shall  not  reopen  the  same  until  5  o'clock  a.  m. 
the  following  morning,"  is  a  valid  ordinance.  Cities  are  empowered 
to  make  such  regulations  as  those  provided  for  in  the  oroinanoe. 
Sections  3106,  3154,  R.  S.  1881.  Dedber  v.  Sargetml^  404 

JUDGMENT. 

See  Replevin,  4. 

1.  iWoutt. — Rdi^  From, — ExeusahU  NegUeL — Sufficiency  of  Cbmp£a«i<.— 
Marritd  Woman. — Defence  of  Suretyship. — A  complaint  properly  veri- 
fied to  set  aside  a  default  is  sufficient  which  alleges  that  a  judg- 
ment by  default  was  taken  against  the  plaintifij  a  married  woman, 
on  a  mortgage  executed  by  her  to  secure  a  debt  due  from  her  step- 
son to  the  plaintiff  in  the  original  action,  no  part  of  the  considera- 
tion for  which  the  mortgage  was  executed  having  been  received  by 
her;  that  she  employed  attorneys  to  make  the  defence  of  suretyship 
for  her,  but  that  her  husband  being  induced  thereto  by  threats  of  the 
plaintiff  in  the  original  action,  notified  her  attorneys  that  she  desired 
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them  to  withdraw  their  appearance  for  her  which  thej  did,  and  jndg- 
ment  was  accordingly  taken  against  her;  that  the  husband  had  no 
authority  to  make  such  a  statement,  and  that  she  had  no  knowl- 
edge that  he  had  done  so,  or  of  the  withdrawal  of  her  attorneys,  un- 
til after  the  judgment  and  decree  were  taken. 

OreKenL  Brewing  Co.  v.  CuUiru^  110 

2.  Affirmanee  q^  6y  Supreme  GourL — Certified  Copy  of  Opinion, — FiHng  of. — 
Ji'eeumptian  a»  to, — Where  the  judgment  appealed  from  was  affirmed 
at  the  May  term,  1876,  of  the  Supreme  Court,  it  will  be  presumed, 
after  this  lapse  of  time,  that  a  certified  copy  of  the  opinion  of  the 
court,  affirming  the  judgment,  has  been  filed  in  the  office  of  the  clerk 
of  the  court  from  which  the  appeal  was  prosecuted. 

Buduman  t.  MiUigan,  S52 

3.  D^aulL — Legoi  Bights, — Failure  <^D^endani  to  h^orm  HvBMdf  <^. — One 
who  fails  to  inform  himself  of  ms  legal  rights  can  not  have  a  judg- 
ment taken  against  him  by  default  set  aside  on  account  of  surprise, 
mistake  or  excusable  neglect,  where  there  is  good  reason  to  believe 
that  his  neglect  to  appear  was  because  he  supposed  he  had  no  availa- 
ble defence.  Thacker  y.  Thadoer^  4^9 

JURISDICTION. 

» 

See  Change  of  Venue  ;  Gontbact,  1 ;  Criminal  Law,  1 ;  Divobce,  2,  3 ; 

Municipal  Corporation,  7 ;  Pleading,  7. 

1.  Court  of  Qeneral  Jurisdielion, — I^retumpiion  a»  to. — ^Where  a  court  is  a 
court  of  general  jurisdiction,  and  it  does  not  appear  from  the  record 
that  it  was  without  jurisdiction,  the  Supreme  Court  will  presume 
in  favor  of  its  jurisdiction.  C^Brien  v.  State,  58 

2.  Same, — Empanelling  of  Gixmd  Jury. — I^etumplion  Concerning, — Trans- 
eripL — Indtetment, — Cnange  of  Venue. — Degree  of  Certainty  in  Criminal 
Procedure, — Where  it  affirmatively  appears  in  the  record,  and  also  by 
recital  in  the  copy  of  the  indictment  which  it  contains,  that  the  in- 
dictment was  returned  by  a  grand  jury  of  Huntington  county,  the  pre- 
sumption must  be  that  it  was  a  legally  empanelled  grand  jury,  and 
the  circuit  court  of  the  county  to  which  tne  cause  was  taten  on  a 
change  of  venue  will  not  be  deprived  of  jurisdiction  on  the  ground 
that  there  is  nothing  in  the  transcript  nor  the  copy  of  the  indictment 
to  show  that  the  grand  jury  was  duly  empanelled.  Reasonable  cer- 
tainty is  all  that  is  required  under  our  code  of  criminal  procedure,  lb, 

3.  Gtiordton  and  Ward,^Petiti(m  to  Exchange  WaYd^s  Beal  EUatc^Suffi- 
deney  cf. — A  guardian,  after  making  a  contract  for  the  conveyance  of 
the  interest  of  his  wards  in  certain  real  estate,  in  part  payment  of  the 
conveyance  to  them  of  a  piece  of  land,  filed  a  petition  in  the  circuit 
court  setting  forth  that  it  would  be  for  the  interest  of  his  wards  to 
make  said  exchange.  Upon  said  petition,  after  said  interest  had  been 
appraised  and  the  additional  bond  required  by  law  had  been  filed 
and  approved,  the  court  entered  an  order  requiring  the  guardian  to 
sell  said  interest  for  cash.  Upon  this  order  the  ffuardian  signed,  ac- 
knowledged, and  tendered  to  the  appellant  a  deea  purporting  to  con- 
vey to  him  the  interest  of  his  wards  in  said  property.  It  was  con- 
tended, in  an  action  against  the  appellant  for  breach  of  contract  to 
convey,  that  there  is  no  statute  in  tne  State  authorizing  a  guardian 
to  exchange  the  lands  of  his  ward  for  other  lands,  and  that,  for  this 
reason,  the  petition  presented  to  the  circuit  court  did  not  confer  ju- 
risdiction, and  that  its  order  to  sell  for  cash,  based  upon  said  peti- 
tion, was  void. 

TLdi^  that  the  petition  was  sufficient  to  confer  jurisdiction  under  section 
2628,  R.  S.  1881,  and  to  authorize  the  order  made  by  the  court.  7ndt- 
afiOy  ele.,  B,  W.  Co.  ▼.  BriUinghamf  98  Ind.  294,  distinguished. 

Nealrit  v.  Miller,  106 
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4.  Samt, —  What  Coiufitotes. — Holding  LfunffieierU  Petition  Qood. — JwrUdic- 
don  Unaffeeted  Thereby. — The  power  to  hear  and  determine  is  jaris- 
diction.  If  a  court  thus  haying  jurisdiction  errs  in  holding  an  in- 
sufficient petition  to  be  good  it  is  mere  error,  and  not  a  defe<;t  of 
jurisdiction.  A. 

JUROE. 

JtdoUionship  to  a  Barty. —  When  Does  not  Disqualify. — Where  a  jury  is  called 
by  the  court  for  an  advisory  purpose  only,  the  court  may  wholly  ig- 
nore the  facts  as  found  by  the  jury,  and  act  independently  thereof. 
In  such  a  case,  where  it  does  not  appear  in  any  legitimate  fonn 
that  the  court  adopted  the  facts  as  found  by  the  jury,  and  its  finding 
is  general,  the  fact  that  one  of  the  jurors  was  related  by  marriage  to 
one  of  the  parties  to  the  action  will  not  invalidate  the  finding. 

Sheets  v.  Bray.  S3 
JURY. 

See  JuBiBDionoN,  2;  SpeciaIi  Fendino,  2. 

1.  Righi  to  Trial  by.— When  Wawed.—Submisaian  of  QufsUons  of  Fact  to 
Jury, — Absence  ^  Objection  to. — Effect  of. — Where  the  rifht  to  a  trial  by 
jury  exists,  and  no  request  is  made  for  the  same,  it  will  be  considered 
as  waived.  Where  no  objection  is  made  to  the  action  of  the  court 
in  calling  a  jury  to  try  the  questions  of  fact  involved  in  the  case,  it 
is  too  late  then  to  complain  thereof.  Sheets  v.  Bray^  SS 

2.  IrregtUarUy  in  Organisation  of, — Waived  by  P!ea  of  Not  GuiHy. — "Where, 
after  the  return  of  the  indictment,  and  before  asking  that  the  venue 
be  changed,  the  defendant  entered  his  plea  of  not  guilty,  he  thereby 
waived  any  irregularity  in  the  organization  of  the  grand  jnnr. 

O^Brien  ▼.  State,  38 
JUSTICE  OP  PEACR 

See  Plxadiko,  21 ;  RsoooKiZAircB. 

KIDNAPPING. 
See  Criminal  Law,  5. 

LEGACY. 
See  Will. 

LICENSR 
See  Easement,  2. 

LIEN. 

See  Chattel  Mortoaob,  2 ;  Exbcutiok,  1,2;  Pbobbcuteno  ATiOBNXTy  1 ; 

Will,  11, 12. 

LIFE  INSURANCE. 

1.  Ben^  Society. — Certifieate  of  Memberskvo  a  Contract  of  Insurance. — Right 
of  Action. — R^usal  of  Officers  to  Allow  (Maim. — The  certificate  of  mem- 
bership issued  to  a  member  of  a  mutual  benefit  insurance  society  is 
a  contract  of  insurance,  and  his  right  to  recover  upon  it  does  not 
depend  upon  the  action  of  the  officers  of  the  society,  for  if  he  has 
performed  his  part  of  the  contract,  and  is  totally  disabled  by  disease 
or  accident,  he  has  a  complete  cause  of  action.  A  refusid  by  the 
officers  of  the  society  to  allow  the  claim  will  not  defeat  a  recovery. 

Supreme  Oouneil,  etc^  v.  Forsinger,  St 

2.  Same. — Arbitrary  Rffeetion  of  Proof s. — While  a  member  must  comply 
with  the  requirements  of  the  valid  by-laws  of  the  association,  the 
officers  can  not  defeat  his  claim  by  arbitrarily  rejecting  his  proofs  as 
unsatisfactory,  or  by  wrongfully  declaring  that  he  has  not  done  what 
his  contract  and  the  by-laws  of  the  association  required  of  him.    lb. 
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S.  ^Sxine. — ChmplainU — Neceuary  AvermenU, — Proof  of  DiuabUity. — In  an  ac- 
tion against  such  society  a  complaint  which  sets  up  the  contract,  alleges 
performance  of  the  conditions  by  the  plaintiff,  avers  that  he  was 
totally  disabled,  and  that  he  has  made  proper  proof  of  his  disability, 
is  sufficient  without  averring  that  the  proof  was  satisfactory  to  the 
corporate  officers.  /6. 

4.  Same. — Preaenlation  cf  QainM. — Modi  cf  Proeedure. — Property  SighU. — 
It  is  competent  for  a  mutual  benefit  society  to  proTiae  for  the  pre- 
sentation of  claims  to  officers  designated  in  its  by-laws,  and,  thereiore, 
it  may  prescribe  a  mode  of  procedure,  provided  such  mode  of  pro. 
cedure  does  not  deprive  parties  of  property  rights.  lb, 

5.  Same. — By-Laws.  — Appeal  to  the  Oovet-ning  Body. — Decision  </  Subordinate 
Offieeris  made  Conclusive. — Invaiidily  of  Provision. — Plea  in  Bar. — By-laws 
of  a  mutual  benefit  society  re<}uirin^  the  presentation  of  claims  to 
subordinate  officers,  and  requiring,  in  case  of  a  decision  adverse  to 
the  claimant,  an  appeal  to  the  governing  body  of  the  society,  are  valid, 
but  a  provision  of  such  by-laws  which  assumes  to  make  the  decision 
of  the  subordinate  officers  final  and  conclusive  is  void.  lb. 

6.  Same. — Failure  to  Appeal  to  Ooveming  Body. — Plea  in  Abatement. — In  an 
action  by  a  certificate-holder,  an  answer  alleging  the  failure  of  the 
plaintiff  to  appeal  to  the  governing  body  before  bringing  the  action, 
18  good  as  a  plea  in  abatement  lb. 

7.  lienefii  Society, — Equitable  Chamge  cf  Beneficiary, — How  Effected,, — S.  was 
the  bolder  of  a  beneficiary  certificate  in  a  mutual  benefit  society.  The 
by-laws  of  the  order  provided  that  when  a  member  desired  to  change 
the  beneficiary  named  in  the  certificate,  he  must,  among  other  things, 
surrender  the  old  certificate.    The  beneficiary  originally  named  has 
been  the  wife  of  the  deceased.    She  abandoned  him,  however,  and 
refused  to  live  with  him,  and  without  his  consent  took  the  certificate 
away  with  her.    Upon  a  demand  for  its  return,  she  stated  that  it 
was  lost.    The  deceased  being  desirous  of  changing  the  beneficiary 
complied  with  all  the  requirements  of  the  by-laws  in  respect  thereto, 
save  the  surrender  of  the  old  certificate,  assigning  its  alleged  loss  for 
his  failure  to  do  so.    It  is  charged  that  the  officers  of  the  subordinate 
lodge  conspired  with  the  wife  to  prevent  the  change  of  beneficiary, 
and  refused  to  certify  said  application,  etc.,  and  no  new  certificate 
was  issued. 

Held,  that  the  acts  of  the  decedent  constituted  an  equitable  change  of 
beneficiary,  and  that  the  person  in  whose  favor  the  decedent  desired 
a  new  certificate  to  issue  was  entitled  to  the  fund. 

hgrigg  v.  SehooUy,  94 

8.  Same. — Right  to  Change  Ben^iciary. — Non-Compliance  with  By-Laws. — 
Effed  of. — The  right  of  the  assured  to  make  a  change  in  the  beneficiary 
existed  as  soon  as  the  certificate  was  issued.  It  was  his  duty,  while 
it  was  within  his  power  to  do  so,  to  follow  the  mode  provided  by  the 
by-laws  in  making  the  change.  Whenever  a  state  of  circumstances 
existed,  however,  which  deprived  him  of  the  power  of  literally  com- 
plying with  the  conditions  of  the  by-laws  he  was  relieved  of  a  literal 
compliance  therewith,  but  was  not  divested  of  the  right  to  make  the 
change.  Having  done  all  in  his  power  toward  complying  with  the 
by-laws  in  making  the  change,  and  having  been  prevented  by  the  wife 
from  a  formal  compliance,  she  can  not  now  set  up  her  own  wrongful 
act  to  prevent  a  recovery  for  the  benefit  of  the  new  beneficiary.      lb. 

5.  Same. —  Right  of  Beneficiary. — How  May  be  Defeated. — Imperfect  Changes 
<^  Ben^ictaries. — Equitable  Rule. — The  beneficiary  in  such  a  certificate 
of  insurance  does  not,  during  the  life  of  the  member,  have  an  inde- 

Vol.  125.— 41 
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ieasible  right  in  the  contract  or  fund,  but  such  bencfficiaiy  has  an 
interest  which  can  only  be  defeated  bj  a  change  effected  in  the  man- 
ner  provided  bj  the  bj-law6.  TherQ  are  exceptions,  however,  to  this 
general  doctrine,  and  equity  will  aid  imperfect  changes  of  benenciaries, 
and  considers  that  done  which  ought  to  have  been  done,  and  never 
requires  impossibilities.  lb. 

10.  Attignment  of  Poliey  to  Creditors. — Agreemeni  as  to  Surplus. — VaHdify 
if. — Rights  of  Widow  and  Children  to  Surplus. — A.  in  his  lifetime  pro- 
cured a  policy  of  insurance  upon  his  own  life,  payable  on  his  death 
to  his  executors,  administrators,  or  assigns.  Afterward,  with  the 
consent  of  the  company,  he  assigned  and  transferred,  by  endoise- 
ment  in  writing,  said  policy  to  certain  creditors,  and  delivered  the 
same  to  them,  taking  back  from  said  assignees  an  agreement  in  writ- 
ing to  keep  up  said  insurance,  and  upon  his  death  and  the  payment  to 
them  of  the  amount  due  them,  with  interest  and  all  premiums  paid, 
and  expenses  incurred  on  account  of  said  insurance,  to  pay  the  bal- 
ance to  his  heirs,  or  to  his  order.  A.  died  without  giving  any  further 
order  as  to  the  disposition  of  the  proceeds  of  the  policy.  The  assignees 
paid  the  premiums,  and  kept  up  the  policy.  After  reimbursing 
themselves  a  balance  remained,  which  was  paid  to  the  administra- 
tor. The  widow  and  children  of  A.  filed  a  petition,  asking  an  order 
upon  the  administrator  to  pay  said  sum  to  them.  The  petition  was 
resisted  by  an  unsecured  creditor  of  A. 

Held,  that  the  widow  and  children  were  entitled  to  the  money  ;  that  the 
assignment  of  the  policy  was  not  in  fraud  of  creditors,  and  was  valid, 
and  transferred  the  surplus  to  A.'s  heirs.         Johnson  y.  Alexander^  575 

11.  Same. — Insolvent  Debtor. — TMuraniCe  for  His  Family. — The  law  favors 
the  making  of  a  reasonable  provision  by  a  man  for  his  family,  and 
those  who  are  dependent  upon  him,  and  it  is  not  a  violation  of  the 
statute,  and  in  fraud  of  creditors,  for  a  debtor,  though  insolvent,  to 
contribute  and  pay  a  reasonable  amount  of  insurance  for  the  benefit 
of  his  family.  Ih. 

12.  Same. — Pleading. — AgrfemefU  with  Assignees. — Proper  EckUnt  tviih  Cbm- 
plai-nt. — The  agreement  taken  by  A.  from  the  assignees  of  the  policy 
was  properly  made  an  exhibit  to  the  complaint  filed  by  his  widow 
and  children  to  recover  the  balance  in  the  hands  of  the  administra- 
tor. The  action  is  properly  an  application  to  the  court  for  an  order 
requiring  the  administrator  to  turn  over  to  the  petitioners  the  money 
received  on  the  policy,  and  the  said  agreement  is  the  basis  of  their 
right  to  have  sucn  an  order  made.  lb. 

13.  Same. — Transfer  cf  Policy. — Sufficieney  of. — Surplus. — LiabiUtg  ^  Assign- 
ees as  to. — ^The  transfer  of  the  policy  by  A.  was  complete,  it  was  as- 
signed by  an  endorsement  in  writing,  and  delivered.  The  agreement 
taken  from  the  assignees  provided,  in  efiect,  that  any  surplus  remain- 
ing should  be  paid  to  A.'s  heirs,  unless  he  made  some  further  order 
in  regard  to  it.  When  he  died  without  making  any  further  order 
the  l^al  liability  of  the  assignees  was  to  pay  the  surplus  to  his  heirs. 

A. 
LOAN. 

SeeGAMDfO. 

MALICIOUS  PROSECUTION. 

1.  Indidment. — Admissibility  of  in  Evidence.—ln  an  action  for  malicious 
prosecution  it  was  proi>er  for  the  court  to  permit  the  plaintifi*  to 
read  in  evidence  the  indictment,  with  the  endorsements,  which  it  was 
alleged  the  defendant  had  procured  against  him. 

WinemiOer  v.  Thrashy  S5S 

2.  Same. — Charge  of  Perjury. — Truih  cf  Plaintiff 's  Testimony. — In  such  action 
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it  was  i>roper  to  permit  the  plaintiff  to  prove  the  character  of  the 
transaction  upon  which  the  defendant  based  the  charge  of  a  criminal 
offence,  and,  as  the  offence  charged  was  perjury,  it  was  proper  to  show 
facts  tending  to  prove  that  the  testimony  given  by  the  plaintiff  was 
true.  lb, 

MANDAMUS. 

See  Bridge,  1,  2. 

When  Nol  QranUd, — Discretionary  Power. — A  writ  of  mandamus  will  not 
be  granted  to  control  the  discretion  of  a  person,  board,  corporation, 
or  tribunal,  where  a  discretionary  power  has  been  conferred,  or  where 
such  power  confessedly  exists.  Staiej  ez  re/.,  v.  Board,  etc,  £4? 

MABBIAGE  CX)NTBACT. 
See  PLEADI170, 17. 

MARRIED  WOMAN. 
See  Sheriff's  Sale,  1. 

1.  D^enee  <if  Htuband, — PromtMory  Note. — Execution  nf  to  Pxy  Aitomej^B 
Fee. —  Validity  q/". — HiiAand  and  Wife  as  IHneijoals  on  Note. — A  married 
woman  may  bind  herself  by  a  note  executed  oy  her  for  the  payment 
of  the  fee  of  an  attorney,  employed  by  her  to  defend  her  nusband 
against  a  criminal  charge.  The  fact  that  she  joined  her  husband  in 
executing  the  note  does  not  imply  that  she  was  not  a  principal,  for 
in  a  note  signed  by  a  husband  and  wife  both  may  be  principals ;  in- 
deed, the  husband  may  be  the  surety  of  the  wife.  The  relation  of  the 
parties  to  the  note,  and  the  capacity  in  which  they  contracted,  de- 
pend upon  the  contract  with  the  creditor,  and  not  solely  upon  the 
signatures  to  the  instrument.  Young  v.  McFaddenf  264 

2.  Pramiuory  Note. — Suretyship. — Agreement  hy  Wife  to  Occupy  Relaiion  of 
IVineipaL — A  married  woman  is  not  bound  by  a  note  executed  by 
herself  and  husband  jointly  for  the  purchase-money  of  real  estate 
purchased  by  and  conveyea  to  the  husband,  she  having  neither  re- 
ceived nor  contracted  for  any  part  of  the  consideration,  even  though 
it  was  agreed  that  she  should  be  bound  as  principal. 

mieker  v.  Thaehery  4S9 

3.  Same. — Judgment  by  Default.— Bdirf  from. — But  where  such  married 
woman  has  suffered  judgment  by  default  she  will  not  be  relieved 
therefrom  on  the  ground  that  she  had  a  meritorious  defence,  namely 
that  she  did  not  sign  the  note,  where  the  evidence  tends  to  show  that 
she  did  sign  the  note,  and  that  her  failure  to  defend  was  due  to  the  be- 
lief that  she  was  bound  bv  it  until  after  the  judgment  was  rendered 
and  her  property  was  sold.  76. 

4.  Purchase  of  Property. — Execution  of  Promissory  Note  in  PaymenL — A  mar- 
ried woman  may  purehase  property  for  herself  or  for  another,  and 
bind  herself  bv  the  execution  of  a  promissory  note  in  payment  for  the 
property  purehased.  Berriage  v.  Banks.  661 

MATERIAL  MEN. 

See  Bond. 

MEASURE  OF  DAMAGES. 
See  Ck>RP8E,  3 ;  Railroad,  5. 

MECHANIC'S  LIEN. 

1.  MaUfial  Man, — Insuficieney  of  Notice. — Where  a  material  man,  in  a 
conversation  with  the  owner  of  a  building  in  process  of  erection,  in- 
formed the  owner  that  he  was  furnishing  material  for  the  building, 
he  did  not  thereby  give  such  a  notice  as  is  required  by  statute  as  a 
condition  precedent  to  the  acquisition  of  a  lien.     OaylorY,  Thorny  HOI 
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2.  Satne. — Fumiahing  <jf  MaieriaL — KnomUdge  of  OumMr. — Where  one  seeks 
to  avail  himself  of  the  benefit  of  a  purely  statutory  right  he  must 
bring  himself  fairly  within  its  provisions  by  complying  with  its  terms. 
Mere  personal  knowledge  of  the  owner  that  a  particular  person  is 
furnishing  material  to  the  contractor  does  not  supply  a  statutory  no- 
tioe  upon  which  the  person  furnishing  the  materials  can  predicate 
a  mechanic's  lien  on  the  property  of  the  owner.  lb. 

MINOR. 
See  Decedentb'  Estates,  8. 

MISCONDUCT. 
See  Abgumbmt  of  Counsel. 

MISJOINDER. 
See  Pleading,  6,  15;  Will,  8. 

MISREPRESENTATION. 
See  Vendor  and  Purchases,  1,  2. 

MONUMENT. 
See  Deed. 

MORTGAGE. 
See  Decedents'  Estates,  9, 10. 

1.  Fortdotiwre* — When  Mortgagor  not  Neceaaary  Jhrty. — In  a  suit  to  fore- 
close a  mortgage  where  only  a  decree  for  the  sale  of  the  land,  and  not 
a  personal  judgment,  is  sought,  the  mortgagor  who  has  parted  with 
title  is  not  a  necessary  party.  To  cut  off  the  equity  of  redemption  it 
is  only  necessary  to  bring  before  the  court  the  parties  holding  the  legal 
title.  West  v.  MiUer,  70 

2.  Same. — Motion  to  Set  Aside  Decree, — Insv^Heiency  cf  Affidavit  Supporting. — 
Where  a  decree  foreclosing  a  mortgage  is  rendered  for  want  of  an 
answer,  a  motion,  supported  by  affidavit,  to  set  aside  the  decree  will 
be  overruled  unless  the  showing  made  discloses  a  substantial  defence 
to  the  action.  lb, 

3.  Same. — iVomwort/  Note. — Duress,  Illegal  Oonsideraiion  and  Cooertme. — 
Perwncd  Defences. — In  an  action  upon  a  note  and  to  foreclose  a  mort- 
gage executed  to  secure  it  against  the  purchasers  of  the  land,  the  ex- 
ecution of  the  note  under  duress,  the  illegality  of  the  consideration 
and  the  coverture  of  one  of  the  mortgagors  are  not  available  as  de- 
fences to  the  defendants,  beiug  defences  personal  to  the  mortgagors.  lb. 

4.  Redemption. — Equitable  Tender. —  When  Not  Bequired. — While  the  gen- 
eral rule  is  that  the  plaintiff  in  an  equitable  proceeding  to  redeem 
real  property  must  make  an  equitable  tender  oi  the  amount  due  the 
senior  lien-holder,  where  the  senior  lien-holder  has  money  in  his 
hands  which  it  is  his  duty  to  apply  to  the  pavment  of  his  lien, 
and  which  exceeds  the  amount  oi  his  claim,  such  tender  is  not  re- 
quired. Horn  V.  Indianapolis  Nafl  Banky  SSI 

5.  Same. — Mortgagee  in  Poeeessum, — Permanent  Improvements^ — Repairs, — A 
mortgagee  in  possession  can  not  embarrass  the  right  to  redeem  by 
making  improvements.  He  may  make  repairs,  but  he  can  not  make 
improvements  at  the  expense  of  the  redemptioners.  76. 

6.  Foredosure. — Decree. — NonrAdjudicaiion  of  Character  of  Property. — Rightg 
of  Mortgagees — A  firm  engaged  in  manufacturing  barrel  headings 
executed  a  chattel  mortgage  on  the  partnership  property,  consisting 
of  a  heading  factory  and  equipments,  situated  on  the  land  of  the 
firm,  which  was  held  by  one  of  the  partners,  as  trustee.  The  mort- 
gage provided  that  the  mortgagors  might  remove  the  factory  to  land 
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of  the  firm  situated  at  Sheridan,  Ind.  After  the  removal  a  second 
mortgage  was  executed,  both  upon  the  land  and  heading  factory  and 
equipments,  subject,  as  recited  therein,  to  the  prior  mortgage.  Sub- 
sequently, to  secure  the  first  mortgagee's  claim,  a  conveyance,  by 
aereement  a  mortgage,  was  made  to  him  of  all  the  property.  There- 
after  an  agreement  was  entered  into  by  the  interested  parties,  fixing 
the  priority  of  liens,  providing  for  the  operation  of  the  lactory  by  one 
of  the  creditors  and  for  the  application  of  the  property  to  the  debts. 
Shortly  after  this  agreement  a  mortgage  was  executed  to  the  plain- 
tiflf,  who  entered  into  a  similar  agreement  with  the  interested  parties 
to  that  mentioned. 

Heldf  that  as  the  factory  and  its  equipments  were  originally  personal 
property,  and  so  characterized  in  the  first  mortgage,  and  so  treated  in 
the  subsequent  agreement  and  transactions,  it  retained  that  character, 
unless  transformed  into  real  property  by  the  decree  in  the  foreclosure 
suit. 

Held,  also,  that  the  decree  in  the  foreclosure  suit  brought  by  the  first  two 
mortgagees,  which  fixed  the  priority  of  liens,  barred  the  equity  of  re- 
demption, and  directed  that  the  property  should  be  sold,  but  which 
did  jiot  adjudicate  upon  the  character  of  the  property,  was  not  con- 
clusive upon  the  parties,  and  that  the  senior  lien-holders  are  not 
estopped  to  treat  it  as  personalty.  lb, 

7.  Same, — Invalid  Sale. — Remedy  of  Junior  Mortgagee, — If  the  sale  by  the 
sheriff  on  such  decree  of  the  mill  and  equipments  as  personal  prop- 
erty was  invalid  by  reason  of  the  property  being,  in  fact,  real  prop- 
erty, the  lien-holder's  remedy  was  by  an  attack  upon  the  sale  itself, 
and  not  by  a  suit  to  redeem.  lb, 

MUNICIPAL  CORPORATION. 
See  Neolioence,  6. 

1.  Streel  Improvement, —  Lien  for  Local  Asaesament,  —  Notice, — Notice  at 
some  stage  of  the  proceedings  prior  to  a  conclusive  judgment  is  requi- 
site in  order  to  authorize  the  subjection  of  property  to  a  special  lien 
for  a  local  assessment.  McEneney  v.  Tovm  <f  Sullivan^  407 

2.  Same.—Aet  of  March  8ih^  1889,—0(m8tittUianaliiy  of— Notice.— The  act 
of  March  8th,  1889,  provides  notice  to  the  property-owners,  and  is 
constitutionaL  Jb. 

3.  Same. — Proceedings  for  ItyuneUon, — Onhf  Juriadieiional  QuedionB  Availa- 
ble.— An  injunction  suit  to  prevent  the  improvement  of  a  street  at 
the  expense  of  the  abutting  owners,  is  a  collateral  attack  upon  the 
proc^dings  of  the  corporate  officers,  and  only  defects  or  irregulari- 
ties affecting  the  jurisdiction  can  be  made  available.  Questions  as 
to  the  manner  in  which  the  work  was  done  under  the  contract,  and 
kindred  questions,  can  not  be  considered  in  such  suit,  for  they  do 
not  go  to  the  jurisdiction.  lb. 

4.  Same, — Act  of  1889. — AnthorUy  </  Municipal  Corporation  to  Order  Local 
AsaeasmeTUs. — Insufficient  Petition, — The  act  of  March  8th,  1889,  does 
not  restrict  the  authority  of  municipal  corporations  to  order  local 
assessments  to  cases  where  petitions  are^filed,  but  invests  them  with 
authority  to  order  the  assessments  by  a  vote  of  two-thirds  of  the 
members  of  the  common  council  or  board  of  trustees  without  a  pe- 
tition. Hence,  the  fact  that  there  is  an  insufficient  petition  does  not 
necessarily  render  the  proceedings  void  for  want  of  jurisdiction,  for 
the  proceedings  may  not  have  been  founded  upon  the  petition.       lb, 

5.  Same. — Town  Trustees. — Adjudication  of  Sufficiency  of  Petition. — Collateral 
Attack. — Where  the  record  showed  that  a  petition  was  presented  to 
the  town  trustees,  and  that  they  adjudged  it  to  be  sufficient,  this 
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was  an  adjadication  upon  a  jarisdictional  fact,  and  ia  eoDciiui?e 
against  a  collateral  attack.  lb. 

6.  Street  ImprovemeTU.— Section  f .  AeU  lSS9,p.  tS9,  (3MU<nied.— The  common 
council  of  a  city  maj,  under  section  2,  Acts  1889,  p.  239,  declare  in 
the  same  resolution  the  necessity  for  a  proposed  street  improyement, 
and  order  the  same  to  be  made.  It  is  not  necessary  under  said  section 
to  first  pass  a  resolution  declaring  the  necessity  of  such  improTement, 
and  then  afford  those  interested  an  opportunity  to  be  heani  as  to  the 
necessity  for  the  construction  of  said  work  before  a  valid  order  can 
be  made  for  such  improYements.  It  is  a  substantial  compliance  with 
the  requirements  of  the  statute  to  embrace  both  matters  in  one  res- 
olution, and  the  doing  so  will  not  I'ender  the  proceedings  Toid. 

BarheTf  eic,  Co.  v.  Edgerion,  4^5 

7.  Same, — ImpoeUian  of  Burdens  upon  I^'ivate  IVoperty. — Statute  Relaiing  to  — 
How  Construed. — Failure  to  Comply  Strictly  with  Statutory  Requirement*. — 
Collateral  Proceeding.  —  Jurisdiction. —  Statutes  granting  to  municipal 
corporations  powers  which  involve  the  imposition  of  burdens  upon 
private  property  are  to  be  strictly  construed,  and  where  such  statute 
requires  the  doing  of  some  particular  thing,  in  its  nature  jurisdic- 
tional, as  a  condition  precedent  to  the  right  to  impose  such  burden, 
the  failure  to  do  the  thing  required  will  render  the  whole  proceeding 
void.  In  matters  of  local  improvement,  however,  where  jurisdiction 
over  the  whole  subject  is  conferred  upon  a  municipal  corporation, 
with  power  to  make  local  assessments  for  that  purpose,  any  failure 
to  comply  strictly  with  any  statutory  requirement,  not  affecting  the 

1'urisdiction,  will  be  regarded  as  a  mere  irregularity,  and  in  a  col- 
ateral  proceeding  will  be  disregarded.  76. 

8.  Same. — Comm^m  Council. — Order  for  Proposed  ImprovemaU. — Nature  cf. — 
How  far  Binding, — An  order  entered  by  the  common  council  of  a  city 
to  make  a  particular  improvement,  is  not  in  the  nature  of  a  judgment. 
It  is  a  mere  preliminary  step,  looking  to  a  public  improvement  to  be 
made  or  not,  as  the  common  council  in  its  discretion  may  determine, 
from  which  it  may  recede  at  any  time  before  the  contract  for  the  im> 
provement  is  concluded.  lb. 

9.  Same. — Local  Improvement.— Statutory  RequireTnenls  Concerning. — Attempt 
of  Mumeipaiity  to  Comply  with. —  When  Proceedings  not  Void. — Where  the 
whole  suDJect  of  the  matter  of  local  improvement,  and  the  assessments 
to  be  made  in  aid  thereof,  is  conferred  npon  municipal  corporations 
having  charge  of,  and  exclusive  original  jurisdiction  over,  such  im- 
provement, as  in  this  State,  the  proceedings  of  such  corporation  will 
not  be  held  void  where  there  has  been  an  attempt  to  comply  with  a 
statutory  requirement,  though  such  attempt  does  not  amount  to  a 
strict  compliance  with  the  statute,  if  the  corporation,  in  addition  to 
its  jurisdiction  over  the  subject-matter,  acquires  jurisdiction  over  the 
persons  to  be  affected.  In  this  case  there  was  an  attempt  to  comply 
with  the  statute.  A  petition  was  filed,  the  resolution  declaring  the 
necessity  for  the  improvement  was  adopted,  and  the  statutory  notice 
was  given.  lb. 

10.  Same, — Necessity  tf  Proponed  Impnj/fKmad. — Commxm  CouneA  MwA  DeUr^ 
mine, — Matter  of  Benefits  and  Costs. — Right  of  Property-Owners  to  be  Heard 
as  to  —Sections  6  and  7,  Acts  1889,  pp.  84^^,  Construed.—As  to  whether 
or  not  a  particular  improvement  is  necessary,  must,  of  necessity,  be 
left  to  the  discretion  oi  the  common  council  of  the  city  where  the  im- 
provement is  to  be  made.  This  question,  under  the  statutes  in  force 
in  this  State,  may  be  determined  by  such  council,  without  notice  to 
the  property-owner  who  is  to  be  affected  by  such  improvement.  As- 
sessments to  pay  for  the  improvement  are  made  upon  the  assumption 
that  the  property  affected  is  benefited  in  a  sum  equal  to  the  cost 
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But  whether  or  not  such  improvement  benefits  the  property  in  a  sum 
equal  to  its  cost,  is  essentially  a  judicial  question,  upon  which  the 
property-owner  is  entitled  to  notice  and  a  hearing.  Sections  6  and  7, 
Acts  1889,  pp.  242-3,  provide  for  such  notice  to  be  given  to  the  owners 
of  property  abutting  upon  a  street  to  be  improved,  and  afford  them 
an  opportunity  to  be  heard  on  the  question  of  benefits.  1  b. 

NEGLIGENCE. 

1.  GoneeaUd  PUfaU. — Injwry  to  Infant, — Damages, — Dealing  mth  ChMren, — 
Degree  of  Ccare  BequisUe. — Where  the  proprietors  of  a  saw-mill  situated 
in  the  public  part  of  a  town,  near  to  a  public  highway,  had  by  their 
knowledge  and  acquiescence  given  license  to  children  of  tender  years 
to  use  their  uninclosed  lot  surrounding  the  mill  as  a  play-ground,  and 
without  any  warning  to  them  or  others,  constructea  a  pitfall  in  the 

f  round  where  such  children  were  accustomed  to  play,  which  they 
lied  with* burning  embers  and  which  gave  forth  no  signs  of  its  con- 
dition, or  the  danger  in  stepping  upon  its  covering,  and  while  in  this 
condition  a  child  of  tender  years  entered  upon  it,  as  he  was  accustomed 
to  do,  without  any  knowledge  of  its  changed  condition,  and  was  se- 
verely burned  and  injured,  they  were  liable  under  such  circumstances 
to  respond  in  damages.  Greater  care  must  be  exercised  in  dealing 
with  children  of  tender  years  than  with  older  persons  who  have  reached 
the  age  of  discretion.  Penso  v.  MeGoifnick,  116 

2.  Action  for  Personal  Injuries. — Complaint. — Fdlow-Servants. — GontribtUory 
Negligence  of. — Need  noi  he  Negatived  — In  an  action  by  an  employee  of 
a  railroad  company  against  another  corporation,  in  this  instance  a 
bridge  company,  for  damages  for  personal  injuries,  it  is  not  necessary 
to  allege  in  the  complaint  that  the  fellow-servants  of  the  plaintiff 
were  not  guilty  of  negligence  contributing  to  the  injury. 

Kentucky,  etc.,  Oo.  v.  Hall,  220 

3.  Action  for  Personal  Ir^ries  and  Injury  to  Property  — Bill  of  Particulars. — 
Gan  not  be  Required. — In  an  action  for  damages  for  personal  injuries 
and  injury  to  the  plaintiff's  team  occasioned  by  the  negligence  of  the 
defendant,  a  general  motion  applicable  to  the  personal  injury  and  to 
the  property  alleged  to  have  been  damaged,  to  require  the  plaintiff 
to  make  his  complaint  more  specific  by  filing  a  bill  of  particulars  was 
properly  overruled.  Oity  of  Plymouth  v.  Fidds,  S2S 

4.  Same. — ComjMnL — Denialby  Plaintiff  of  Conlribulory  Negligence. — Genercd 
Denial  only  Proper  Answer. — In  such  action  the  plaintiff  having  averred 
that  the  injury  occurred  through  the  negligence  of  the  defendant, 
without  any  fault  on  his  part,  the  only  appropriate  answer  was  a 
denial.  The  defendant  could  not  confess  and  avoid.  Hence,  it  was 
not  error  to  sustain  plaintiff's  motion  to  reject  an  answer  following 
the  general  denial,  which  alleged  that  the  plaintiff  was  guilty  of  con- 
tributory negligence.  lb. 

b.  Personal  Injuries. — Action  Against  Oily  for  Damages. — Gomplaint. — Suffi- 
cieney  cf. — In  an  action  against  a  city  to  recover  damages  for  personal 
injuries,  it  was  averred  in  the  complaint  that  the  sidewalk  along  a 
particular  street  was  twelve  feet  in  width ;  that  the  city  had  constructed 
a  portion  of  the  walk  over  a  ditch,  in  an  alley,  only  three  feet  wide, 
leaving  it  without  any  protection  at  the  sides,  or  any  lights  or  danger 
signals,  so  that  the  plaintiff  in  passing  along  the  sidewalk,  without 
knowledge  of  the  situation  or  condition  of  the  walk  at  the  alley, 
stepped  off  into  the  ditch,  thereby  sustaining  the  injuries  complained 
of,  without  any  fault  on  her  part. 
Held,  that  the  facts  stated  in  the  complaint  constituted  a  good  Cause  of 
action  against  the  city  for  negligence.      GUy  of  PMland  v.  Taylor,  622 
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NEW  TRIAL. 
See  EAsmoEMT,  3;  Spbcial  Fwdisg,  1;  Vebdict,  1. 

1.  Newly  Diaeovered  Endenee,^MateriaiUy  (^.-^Qmplamt  Mtut  Skow.—JL 
complaiDt  for  a  new  trial  for  newlj  discovered  evidence  miut  show 
upon  its  face  that  the  newly  discovered  evidence  is  material  to  some 
matter  in  question  in  the  case,  and  all  the  facts  essential  to  the  va- 
liditj  of  the  complaint  must  be  stated  in  the  body  of  the  pleading  as 
in  ordinary  cases.  ShenfaUer  v.  WUUanuon^  S7S 

2.  Newly  Diaeovered  Bhidenee, — Stwpriee. — DiHgenee. — A  party  who  seeks 
a  new  trial  on  account  of  surprise  and  newly  discovered  evidence, 
must  show  that  he  used  proper  diligence  to  avoid  surprise,  and  to 
discover  the  evidence  before  the  trial.  Lochwood  v.  Sioee^  o88 

NON-RESIDENT. 
See  Action,  1 ;  Divobge,  2,  3 ;  Pleading,  12. 

NOTICE. 

See  Ghattkl  Mobtgaoe,  4;  Dbcedbntb'  Ebtatbb,  9, 10;  Msqhanic'b 
LiBN ;  MuNiciPAii  CoBPOBATiON,  1»  2,  9 ;  Pbactige,  7. 

NUNC  PRO  TUNC  ENTRY. 
See  Practice,  8. 

OFFICE  AND  OFFICER 

Whai  Feee  Offieer  ia  Entitled  to. — An  officer  is  entitled  to  such  fees,  and 
such  fees  only,  as  the  statute  provides.  If  he  is  unable  to  show  a 
statute  providing  the  fees  he  claims,  or  to  show  himself  within  the 
statute,  he  will  fail.  Wood  v.  Board,  etc^  £70 

OFFICIAL  BOND. 
See  Railboad,  7 ;  Township  Tbubteb. 

OPINION. 
See  Judgment,  2. 

PARENT  AND  CHILD. 
See  Adyancekents,  2  to  5. 

PARTIES. 
See  AonoN,  2 ;  Corpse,  1 ;  Highway,  2 ;  Mortgage,  1 ;  Pi.bading,  1& 

1.  Penofud  iMuries  of  Wife, — Action  to  Beeover  Damages  for. — Huaband  not 
Neoeaeary  Arty. — ^The  husband  is  not  a  necessary  party  in  an  action 
tor  recover  damages  for  personal  injuries  sustained  by  the  wife,  and 
it  is  not  error  to  dismiss  as  to  him.  OUy  of  Porilomd  v.  Iktylor,  5tt 

2.  Adion  for  Recovery  </  Rent. — SubetUution  <3f  Ptirtiee  Defendant, —  Vobm^ 
tary  Appearance  of. — ComplainL — In  an  action  for  the  recovery  of  rent^ 
where  the  tenant  filed  an  affidavit  setting  forth  that  certain  parties, 
other  than  the  plaintiff,  claimed  to  be  entitled  to  the  rent,  and  of- 
ered  to  pay  the  amount  due  into  court,  no  error  prejudicial  to  the 
parties  so  named  was  committed  by  substituting  them  as  defendants, 
and  ruling  them  to  answer  the  complaint.  Where  the  parties  so  sub- 
stituted voluntarily  appear,  they  can  not  successfully  assail  the  rul- 
ing of  the  court  upon  the  ground  that  they  were  not  brought  in  by 
a  summons.  It  was  not  necessary  for  the  plaintiff  to  name  the  substi- 
tuted defendants  in  his  complaint,  as  they  were  not  made  parties  to 
the  original  complaint,  nor  brought  into  court  by  him. 

Haa  V.  Orxng,  5SS 
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PABTITION. 

See  PLBADDTOy  1  to  8. 

1.  Bmbamdand  W^e.^Wtft?9  IiUerest  in  Farmer  BuAand^s  EaktU.—Judg- 
meni  IMarina. — OoUaieral  Attack, — In  a  suit  between  the  heirs  and  the 
widow  for  the  partition  of  real  estate  of  which  the  decedent  died 
the  owner,  the  widow  and  her  second  husband  were  made  parties. 
The  land  was  ordered  sold,  and  the  avails  of  the  sale  were  ordered 
paid  into  court.  The  court  found  the  shares  to  which  the  parties 
were  entitled,  and  placed  the  wife's  share  in  the  hands  of  a  trustee 
for  investment,  the  interest  to  be  paid  to  the  husband  and  wife.  The 
husband  was  to  have  no  interest  in  the  wife's  share  if  he  survived 
her,  but  her  share  was  to  be  distributed  among  the  children  of  the 
former  husband.  After  the  wife's  death  the  husband  sought  an  order 
requiring  the  administrator  to  pay  to  him  one  third  of  the  money 
received  by  him  as  such. 

JBdd,  that  the  court,  one  of  general  jurisdiction,  having  adjudicated  the 
rights  of  the  parties  to  the  fund  in  its  hands  and  under  its  control,  its 
judgment  was  not  subject  to  collateral  attack.  Avery  v.  AkinSf  74  Ind. 
283,  and  cases  following  it,  distinguished.  labellY.  Stewartj  112 

2.  ^»i«. — TUU  in  Issue. — Conclusiveness  of  JudgmcTU. — Where  title  is  put 
in  issue  in  partition  proceedings  the  judgment  upon  it  is  conclusive. 

3.  Titie  not  in  Issue, — Division  of  LaTid. — Where  the  title  is  not  put  in 
issue  in  a  partition  proceeding  the  judgment  does  no  more  than  di> 
vide  the  land.  The  title  may  be  put  in  issue,  and  if  so  the  decree  is 
conclusive.  Davis  v.  Lenneny  185 

4.  Tenants  in  Common  of  lAfe^EsUUc, — Tenants  in  common  of  a  life  estate 
in  land  may  maintain  a  suit  for  partition.    Hawkins  v.  McDougal,  597 

PERJUEY. 
I  See  MixiCTOus  Pbosecution,  2. 

PLEADING. 

See  Anikaxb,  6;  Bastabdt,  1,  4;  Bill  of  Exghanob,  1,  8;  Chattel 
mobtoaoe,  1,  4;  convietakce,  2;  corporation,  2;  corfse,  1,  2 ; 
Dboedbnts'  Estates,  2, 4, 5, 6, 11 ;  Divorce,  2 ;  Easement,  1 ;  Insur- 
ance, 4 ;  Judgment,  1 ;  La's  Insurance,  3,  12 :  Nbqligenge,  2, 4, 
5;  Principal  and  Agent;  Beplbvin,  3,  5;  Sheriff's  Sale,  3; 
Will,  i;  2,  7, 10;  Trust,  1. 

1.  Action  for  Bartition, — Sufficiency  of  Anmoer. — Advaneemcnis, — Purehaser 
from  Heir, — Decedents?  Estates. — In  a  suit  ior  partition  an  answer  is 
good  which  avers  that  the  land  in  controversy  belonged  to  A.;  that 
during  his  lifetime  he  made  certain  advancements  to  his  heirs; 
that  after  his  death  there  was  a  settlement  between  his  heirs,  and  the 
said  real  estate  was  assigned  to  B.,  a  daughter  of  A.,  as  her  share  in 
her  father's  estate ;  that  the  plaintiffs  in  the  partition  suit  are  the 
grandchildren  of  A.,  being  the  children  of  C,  a  deceased  daughter  of 

[•  A.;  that  the  plaintiffs  and  their  mother  had  been  advanced  to  their 
full  share  in  the  estate  of  said  A.,  and  had  no  interest  in  said  real 
estate ;  that  the  defendant  purchased  said  real  estate  of  B.,  A.'s  said 
daughter,  and  her  husband,  in  good  faith,  and  for  its  full  value,  with- 
out notice  that  the  plaintiffs  had,  or  claimed  to  have,  any  interest  in 
or  title  to  the  said  real  estate.  Duncan  v.  Henry,  10 

2.  Same, — Partial  Reply, — Demurrer, — A  reply  to  the  foregoing  answer  is 
bad  which  alleges  that  the  said  land  was  devised  to  the  plaintiffs  by 
the  will  of  the  ancestor,  and  therefore  can  not  be  treated  as  an  ad- 
vancement. The  reply,  while  purporting  to  be  a  reply  to  the  whole 
answer,  in  no  way  seeks  to  deny  or  avoid  the  advancement  alleged 
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in  the  answer  to  have  been  made  to  the  mother'of  the  plaintiffs  in  her 
lifetime,  nor  does  it  deny  the  allegation  of  the  answer  as  to  the  di* 
vision  made  after  the  death  of  the  ancestor,  by  which  the  propertj  in 
controversy  was  given  to  the  grantor  of  the  defendant  as  her  share 
in  her  father's  estate.  At  most,  the  reply  can  only  be  said  to  be  a 
partial  reply,  when  it  purports  to  be  a  reply  to  the  whole  answer,  and 
IS,  therefore,  bad,  and  the  demurrer  was  properly  sustained  to  the 
same.  i&. 

3.  Orosa-ComplainL — Executory  OorUraet, — Answer  Averring  Intaniiy. — Sufi- 
eteney  cf. — Rirtition, — Where,  in  an  action  for  the  partition  of  land,  a 
cross-complaint  is  filed  setting  up  an  executory  contract,  by  the  terms 
of  which  It  is  alleged  the  decedent  sold  the  land  in  controversy  to  the 
cross-complainant,  and  agreed  in  consideration  of  the  croes-com- 
plainant's  agreement  to  care  for,  nurse,  and  support  him  during  his 
natural  life,  to  convey  to  her  said  land,  or  to  execute  a  will  devising 
the  same  to  her,  and  that  under  the  terms  of  said  agreement  the  dece- 
dent put  her  in  possession  of  said  land,  and  that  she  made  valuable 
improvements  thereon ;  but  that  he  died  without  executing  said  will, 
or  conveyance,  an  answer  is  sufficient  which  avers  that  at  the  time 
of  making  the  executory  contract  set  out  in  the  cross-complaint  the 
decedent  was  of  unsound  mind,  and  incapable  of  entering  into  a 
binding  contract.  Sheeis  v.  Brcof,  SS 

4.  Same. — Continuanoe  of  Inaanity. — Presumption  as  to. — Burden  <if  Proof. — 
DiatiTiction  Between  Executed  and  Executory  Contracts. — The  answer  need 
not  aver  that  such  insanity  was  a  continuing  disability.  When  in- 
sanity is  once  shown  to  exist,  it  is  presumed  to  continue  until  the  con- 
trary is  shown.  The  burden  was  upon  the  cross-complainant  to 
show  that  the  decedent  recovered  from  his  insanity,  if  he  was  insane 
at  the  time  he  entered  into  the  contract  alleged  in  the  cross-com- 
plaint. The  case  stands  upon  a  different  ground  from  that  of  a  case 
where  the  contract  has  been  fully  executed.  Jfr. 

5.  Written  Instrument.  —  Exhihit. —  Gross- Complaint. —  Practice. — Where  a 
written  instrument,  which  is  the  foundation  of  a  cross-complaint, 
has  been  exhibited  with  the  complaint,  it  may  be  referred  to  in  the 
cross-complaint  by  reference  to  the  complaint,  without  again  setting 
it  out  as  an  exhibit. 

6.  Demurrer, — Form  of. — Mi^oinder  of  Causes  of  Action. — That  several 
causes  of  action  have  been  improperly  joined  is  a  sepai-ate  statutory 
cause  for  demurrer,  and  a  demurrer  founded  upon  the  statutory  cause 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  caose 
of  action  does  not  raise  any  question  as  to  misjoinder  of  causes  of  ac- 
tion. Neshit  V.  3iUler,  106 

7.  Demurrer. — Jurisdiction. —  Waiver. — Where  a  defendant  appears  and  de- 
murs to  a  complaint  he  waives  all  question  as  to  the  court's  jurisdic- 
tion over  his  person.  Singleton  v.  CBUnis,  151 

8.  Same. —  Variance. — Effect  </. — A  variance  between  a  copy  of  a  contract 
filed  as  an  exhibit  and  the  complaint,  will  be  disregarded  on  appeaL 
As  the  variance  could  have  been  avoided  by  amendment  at  the  trial, 
the  amendment  will  be  presumed  to  have  been  made.  Ih. 

9.  Same. — Real  Estate.-^  A  gent.— Action  for  Commisgion.—Allegation  <^  Pmfom- 
ance  of  Contract. —  When  not  Necessary. — Where  an  agent  contracted  to 
sell  certain  real  estate  on  commission  within  a  certain  time,  and  the 
owner  reserved  the  right  of  making  a  sale  in  the  meantime,  but  in 
case  he  did  so  the  agent  was  to  receive  the  same  fee  as  if  he  had 
effected  a  sale,  and  a  sale  was  made  by  the  owner  within  seventeen 
days  after  the  contract  was  made,  the  agent,  in  order  to  recover  on  his 
contract,  was  not  required  to  allege  performance  on  his  part.  /ft. 
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10.  Scone. — AlUffotion  that  Qaim  i$  Due  and  Unpaid, —  When  not  Bequired. — 
In  such  case  it  appearing,  taking  the  pleading  as  a  whole,  that  the 
claim  was  due  and  unpaid,  the  plaintiff  was  not  required  to  allege  in 
express  terms  that  fact.  Ih. 

11.  Answer, — Must  Proceed  on  D^iU  Theory, — It  is  necessary  that  the  facts 
pleaded  in  an  answer  shquld  make  it  good  on  the  theory  on  which 
they  were  pleaded.  May  y.  Reed^  199 

12.  Flea  in  AhaiemenL — No/n-ResideiMe  of  DeffndaaUe. — A  plea  in  abate- 
ment, in  an  action  of  replevin,  is  good  which  avers  tnat  the  defend- 
ants were  residents  of  the  titate  of  Ohio ;  that  none  of  them  resided  in 
Tipton  county,  Indiana,  where  the  suit  was  instituted,  and  that  none 
of  them  had  ever  resiaed  in  that  county,  or  were  served  with  pro- 
cess therein.  If  the  property  which  the  plaintiffs  were  seeking  to 
recover  was  not  in  that  county,  and  the  defendants  being  non-resi- 
dents of  the  State  had  never  been  found  therein,  the  Tipton  Circuit 
Court  prima  ffuie  had  no  jurisdiction.  Ravber  v.  Whitney^  216 

Behn  V.  WhUney,  599 

13.  Same. — Answer. — Service  upon  Agents. — An  answer  to  such  a  plea  in 
abatement  is  good  which  avers  that  the  defendants  had  a  store  in 
Tipton  county,  Indiana,  where  the  action  was  commenced  ;  that  the 
cause  of  action  grew  out  of,  and  was  connected  with,  the  business  of 
the  defendants  in  that  county,  and  that  process  was  served  upon  the 
agents  of  the  defendants,  in  that  county,  in  charge  of  their  said  busi- 
ness.  Seesection  309,  R.  S.  1881.  Ih, 

14.  Suffieieney  of  Bad  Answer. — A  bad  answer  is  sufficient  for  a  bad  com- 
plaint. State,  ex  rel.,  v.  Board,  etc.,  fiJjfl 

16.  (hmxflainU — Dtmurrer. — Deject  of  Parties, — Misjoinder  of  Causes  of  Action. 
— No  Cause  of  Action, — This  was  an  action  against  A.,  6.,  C,  D.  and 
E.  The  complaint  sets  out  three  written  instruments,  the  first  being 
signed  by  A.,  B.,  C.  and  D.  In  this  instrument  the  plaintiff  agreed 
to  furnish  to  the  parties  named  fifty  machines,  known  as  the  "  Cooley 
Hay  Stacker,"  for  which  they  agreed  to  pay  a  certain  price  in  a  cer- 
tain manner,  at  specified  dates.  The  second  instrument  was  siened 
only  by  A.  and  B.,  and  modified  the  former  agreement,  but  provided 
that  "  this  agreement  does  not  invalidate  the  former  contract  except 
as  to  the  manner  of  payment."  On  the  same  day  a  similar  agree- 
ment was  signed  by  C.  and  D.  and  by  one  £. 

Heldf  that  a  demurrer  to  the  complaint  for  defect  of  parties  is  bad,  be- 
cause there  was  no  omission  of  necessary  parties  defendant. 

Heldj  also,  that  a  demurrer  proceeding  on  the  theory  that  there  is  no  cause 
of  action  is  bad,  because  at  least  as  to  some  of  the  defendants  there  is 
a  cause  of  action. 

Heldy  also,  that  the  overruling  of  a  demurrer  to  the  complaint  for  a  mis- 
joinder of  causeB  of  action  will  avail  nothing,  the  statute  expressly 
lorbidding  a  reversal  upon  that  ground. 

Clark  V.  CravfordsviUe,  etc,,  Co.,  B77 

16.  Must  Proceed  upon  D^nite  Theory — Every  pleading  must  proceed  upon 
some  definite  theory,  and  its  sufficiency  must  be  determined  by  the 
theory  upon  which  it  proceeds.  Pearson  v.  Pearson,  S4I 

17.  Marriage  Contract. — Action  for  Breach  of. — Answer  Alleging  Conspiracy  to 
Defraud. — Insufficiency  of. — In  an  action  for  breach  of  promise,  an  an- 
swer is  bad  which  alleges  that  the  plaintiff  conspired  with  another  to 
defraud  the  defendant  by  setting  up  a  false  claim  that  the  latter  had 
promised  to  marry  her,  but  which  does  not  state  that  anything  was 
done  to  induce  the  promise.  The  answer  is  also  bad  for  the  reason 
that  a  single  paragraph  of  answer  can  not  confess  a  cause  of  action 
and  also  deny  it.  Coble  v.  EUtroth,  4^9 
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18.  AtBouU  and  Battery » — Adion  far  Damages, — ComplaifU, — The  ThdoMfid' 
nets  of  Beating  Need  not  be  Alleged. — Presumption, — It  is  not  necessary  to 
aver  in  a  complaint  to  recover  damages  for  an  allied  assault  and 
battery,  that  the  beating  was  unlawful  and  wrongful.-  When  it  is 
charsed  that  the  defendant  assaulted  and  beat  the  plaintiff,  the  legal 
implication  is  that  the  act  was  unlawful,  and  the  burden  of  justify- 
ing his  conduct  is  cast  upon  the  defendant.        S^osser  v.  Griffiik^  4^1 

19.  Sufficieney  of  Demurrer, — A  demurrer  in  the  following  form :  "  The 
plaintiffs  demur  separately  to  each,  the  second,  third  and  fourth 
paragraphs  of  the  answer  of  the  defendant,  and  for  cause  of  demur- 
rer say  that  neither  of  said  paragraphs  states  facts^ufficient,"  is  suffi- 
cient to  call  in  question  the  sufficiency  of  the  answers  in  question  as 
a  defence  to  the  complaint  in  the  case.  Ross  v.  Jnenefeey  4^3 

20.  Complaint. — Questioning  of  by  Assignment  tf  Error. — An  assignment  of 
error  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  not  available  for  the  reversal  of  the  judgment,  un- 
less some  fact  essential  to  the  existence  of  the  cause  has  been  wholly 
omitted  from  the  complaint.  McGregor  v.  Hvbbs,  4^ 

21.  Same. — Complaint  Be/ore  Justice  of  Peace. — SuMeiency  of  as  Against  As- 
signment of  Error. — A  complaint  before  a  justice  of  the  peace  for 
goods  sold  and  delivered  to  the  defendants,  described  in  the  title  as 
"  late  partners,"  etc.,  and  in  the  bill  of  particulars  charged  jointly 
with  the  goods,  is  sufficient  as  against  an  assignment  of  error  that  it 
is  not  alleged  in  the  body  of  the  complaint  that  the  defendants  were 
partners  when  the  goods  were  sold.  lb. 

I  22.'  Cowniy    Work. — Action  on    Contractor's    Bond. — Copy  of   Contract   fiM 

'  CowUy. —  Unnecessary  to  File  vnih  Complaint, — In  an  action  instituted 

by  a  subcontractor  against  one  who  had  contracted  to  build  a  county 
asylum,  and  the  sureties  on  his  bond,  for  failure  to  pay  the  plaintiff 
for  work  and  labor  done,  and  materia]  furnished  in  tne  course  of  the 
erection  of  said  building,  it  is  not  necessary  to  set  out  in  the  com- 
plaint a  copy  of  the  agreement  between  the  contractor  and  the  county 
commissioners.  The  suit  is  founded  upon  the  bond  executed  by  the 
contractor  and  his  sureties,  and  not  upon  said  agreement.  It  is  only 
necessary  to  set  out  with  the  pleadings  such  instruments  of  writing  as 
constitute  the  foundation  of  the  action,  or  defence. 

Conn  T,  State,  ez  reLy  6I4 

28.  Actum  for  the  Recovery  of  BenL'-OrosS'ComjplainL—TUle  Thr<mgkTaz  Sale, 
— Sufficiency  of  Answer. — Where  the  plaintiff  and  defendants  are  each 
claiming  the  rent  which  the  tenant  has  paid  into  court,  and  one  of  the 
defendants  files  a  cross-complaint,  alleging  that  she  owns  in  fee,  and 
long  has  owned,  the  real  estate  in  controversy,  and  is  in  possession  of 
it,  and  that  the  plaintiff  wrongfullv  claims  an  interest  in  the  proper- 
ty, and  demands  from  her  tenant  the  rent  due  from  him  as  such  ten- 
ant, an  answer  to  said  cross  complaint  is  good  which  avers  that  said 
property  had  been  sold  for  delinquent  taxes  to  L.,  to  whom  a  certifi- 
cate was  issued  by  the  auditor;  that  afterwards  L.  presented  this 
certificate  and  the  auditor  executed  a  deed  to  him  for  the  property; 
that  an  action  was  instituted  bv  L.  against  the  cross-complainant 
and  the  tenant  to  obtain  possession  of  said  property  and  quiet  the 
title  to  it;  that  the  court  adjudged  that  the  deed  did  not  vest  title  in 
L.,  but  that  there  was  due  to  him  for  taxes  paid  by  him  a  specified 
sum,  and  that  this  sum  was  a  first  lien  upon  the  property ;  that  a  cer- 
tified copy  of  the  decree  wa^  issued  to  the  sheriff  who  sold  the  prop- 
erty to  the  plaintiff,  and  executed  to  him  a  deed  of  conveyance. 

HaU  V.  Craig,  SSS 

24.  Joint  Demurrer. — Form  of — A  demurrer  in  the  following  form  :  "  Now 
come  (naming  the  defendants),  and  separately  and  severally  demur 
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to  the  plaintiff's  cause  of  action,  and  say  that  said  complaint  does 
not  state  facts  sufficient  to  constitate  a  cause  of  action  against  them 
jointly  or  severally/'  is  a  joint  demurrer,  both  as  to  the  parties  and 
the  pleading.  Hanover  School  Tp.  y.  Qant,  667 

PRACTICE. 

See  AasEasMXNTOF  Damagbs,  1,  2;  BiiiL  of  Ezgeftions;  iNTSBBOoATOr 
BIE8 10  JuBY ;  Pleaduto,  5 ;  KsFiiKviN,  6 ;  Special  Finding,  U 

1 .  Eulingi  of  Tiial  Court, — I\'e8umption  in  Favor  of. — Supreme  Court. — Affirm- 
anee  of  Judgment. — £very  presumption  in  favor  of  the  correctness  of 
the  ruling  of  the  trial  court  will  be  indulged  by  the  Supreme  Court, 
and  unless  the  record  affirmatively  discloses  an  error  of  which  com- 
plaint is  made,  the  judgment  from  which  the  appeal  is  prosecuted 
will  be  affirmed.  Bapp  v.  Kester,  79 

2.  Exhibit. —  When  InSbrument  May  he  Made, — Re/erenee  to  in  Subsequent 
Paragraphs. —  WilL — Where  the  will  is  not  the  foundation  of  the  ac- 
tion, but  where  it  is  necessary  to  give  a  construction  to  the  will  in 
order  to  determine  the  rights  of  the  parties,  it  is  proper  to  make  the 
will  an  exhibit.  An  exhioit  once  properly  referred  to  and  filed  may 
be  referred  to,  without  repetition,  in  all  of  the  paragraphs  of  the 
pleading.  Watt  v.  P^Mman,  168 

3.  Same. — OomplainL^ Defect  in. —  Supreme  Court — When  Deemed  Cured 
by  Amendment. — Demwrrer. — Where  a  defect  in  a  complaint  is  one 
that  might  have  been  amended  in  the  court  below,  our  code  explic- 
itly provides  that  such  defect  shall  be  in  the  Supreme  Court  deemed 
cured  by  amendment.    Uncertainty  is  not  ground  for  demurrer.     lb. 

4.  Demurrer  to  Evidence. — Amendment  qf  Complaint  Thereafter. — In  an  ac- 
tion for  damages  for  personal  injuries,  where,  after  the  introduction 
of  the  plaintiff's  testimony,  the  defendant  demurred  thereto,  and  the 
jury  was  discharged,  it  was  proper  for  the  court  to  permit  the  plain- 
tiff, after  the  discharge  of  the  jury,  to  amend  his  complaint  by  alleg- 
ing that  he  had  not  been  guilty  of  any  contributory  negligence.  If 
the  defendant  had,  after  the  amendment,  asked  permission  to  with- 
draw its  demurrer  it  would  have  been  the  duty  of  the  court  to  have 
granted  its  request,  and  its  refusal  would  have  been  error. 

Haiiford  City,  etc.,  Co.  v.  Love,  t75 

6.  CroiS'ComplainL — Sustaining  Demurrer  to. —  When  Harmless  Error. — It 
is  harmless  error  to  sustain  a  demurrer  to  a  cross-complaint  when 
all  the  averments  of  the  cross  complaint  can  be  proved  under  an  an- 
swer of  general  denial  on  file.  HaJl  v.  Hedriek,  SS6 

6.  Amendment  of  Complaint  before  Conclusion  of  Trial. — Propriety  q/l— It  was 
proper  for  the  court  to  permit  the  plaintiff,  in  an  action  against  a 
clerk  and  the  sureties  on  his  official  bond,  the  cause  having  been 
commenced  in  his  name,  and  having  progressed  to  issue  and  trial  in 
his  name,  to  amend  his  complaint  before  the  conclusion  of  the  trial, 
so  as  to  make  the  State  of  Indiana,  on  his  relation,  the  plaintiff, 
The  amendment  did  not  change  the  nature  of  the  cause  of  action. 
If  the  defendants  were  injured  thereby,  it  was  incumbent  upon  them 
to  show  wherein  they  were  prejudiced.  Meyer  v.  State,  ex  reL,  335 

^  7.  Notice  by  Puhlieation, — Sufficiency  of. — Sufficient  notice  by  publication  is 
made  where  it  appears  that  three  full  weeks  of  publication  expired 
more  than  thirty  days  before  the  first  day  of  the  term  at  which  the 
non-resident  was  notified  to  appear. 

Horn  V.  Indianapolis  NaiH  Bank,  381 

8.   Same. — Nunc  Pro  Tune  Entry, — When  May  be  Made. — At  any  time  be- 
fore final  judgment  is  entered  the  court  may  properly  make  a  nunc 
'    pro  tune  entry  of  the  order  for  publication.  lb. 
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9.  JudgtMtU  of  Trial  Court, — When  Not  Reuned  Notwiihtianding  Error. — 
The  jadgment  of  a  trial  court  will  not  be  reversed  because  of  error 
occurring  at  the  trial,  where  the  whole  record  discloses  that  subetan- 
tial  justice  was  done  between  the  parties,  notwithstanding  the  error 
committed.  jSkUe,  ex  reL,  ▼.  Finnaf^  4^ 

PBEFEBENCE  OF  CREDITOR. 
See  Assignment  for  Benefit  of  Creditobs. 

PREMIUM  NOTE. 
See  Insurance,  3  to  5. 
PRESUMPTION. 
See  Advancements,  2, 5 ;  Bill  of  Exceptions,  7 ;  Special  FniDDiOy  3- 

PRIM  ARY.  ELECTION. 
See  Intoxicatino  Liquor,  1,  2. 

PRINCIPAL  AND  AGENT. 

1.  Seal  Estate  Commmion. — Action  for  Heecnery  of. — OomplamL — Writien 
Oontraa  wUh  Purelumr  Need  Not  be  Alleged.—  When  Plaint^  Entitled  to 
Recover. — ^In  an  action  for  the  recovery  of  a  commission  for  the  sale  of 
land,  based  upon  a  contract  with  the  defendants,  the  owners  of  the 
land,  bj  the  terms  of  which  the  latter  agreed  to  give  the  plain tifi  a 
reasonable  compensation  if  they  procured  a  sale  of,  or  a  purchaser  for, 
said  land,  it  is  not  necessary  to  allege  in  the  complaint  that  a  written 
contract  for  the  sale  of  the  land  was  made  by  the  plaintiffs  with  the 
party  who  agreed  to  purchase  the  same.  The  plaintifis  were  entitled 
to  recover  when  they  had  secured  a  purchaser  who  was  able  and 
willing  to  pay  for  the  land  according  to  the  termn  required  by  the 
owner.  The  allegation  in  the  complaint  that  the  plaintiffs  sold  the 
land  necessarily  included  the  allegation  that  they  lound  a  purchaser 
for  the  same.  Lodcwood  y.  Bok^  688 

2.  Same. — Declarations  cf  AgenL — Admissihility  of— Res  Oesia. — In  an  ac- 
tion for  the  recovery  of  a  real  estate  commission,  declarations  made 
by  the  plaintiffs,  while  on  the  land  engaged  in  an  effort  to  sell  it, 
are  admissible  in  evidence  as  res  gestcSj  being  part  of  the  act  of  the 
agents  in  their  effort  to  transact  the  business  of  their  principal.      lb. 

3.  Same. — Answers  to  Interrogatories. — General  Verdict. — When  Not  Cofi^i^- 
ing. — When  in  an  action  for  the  recovery  of  a  commission  for  the  sale 
of  real  estate,  the  jury  found,  in  their  answers  to  interrogatories,  that 
the  plaintiffs  had  spent  about  two  weeks  in  rendering  the  service  de- 
scribed in  the  complaint,  which  services  they  found  to  be  worth  a 
certain  sum  per  day,  but  returned  a  verdict  in  their  favor  for  a  much 
larger  sum,  there  was  not  an  irreconcilable  conflict  between  the  gen- 
eral verdict  and  the  answers  to  interrogatories.  The  plaintiffs,  under 
the  issues,  miebt  have  proven  that  the  commission  due  them  was 
greater  than  the  value  of  their  per  diem  services.  lb, 

PRINCIPAL  AND  SURETY. 

See  Guaranty;  Married  Woman. 

1.  iVomtssory  Note. — Ne^ed,  or  Failure  to  ISirsue  Makers, — When  Sureig 
not  Released, — The  mere  neglect  or  failure  of  the  holder  of  a  note, 
in  the  absence  of  a  statutory  notice,  to  pursue  the  makers  until  the 
principal  becomes  insolvent,  affords  no  ground  for  the  exoneration 
of  a  surety.  Mere  delay  in  proceeding  to  collect  the  debt,  in  the 
absence  of  a  binding  agreement  made  upon  a  valid  consideration,  or 
the  surrendering  of  securities,  or  the  release  of  a  lien,  or  some  active 
fraud,  which  results  iii  injury,  which  the  surety  had  no  means  of 
averting,  will  not  release  the  latter.  May  v.  Reed,  199 
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2.  Ihymeid  ^  Debt  hy  Surely  before  Maiurily, —  When  Action  May  6e  Ifom- 
tamed, — u  a  surety  pays  the  debt  of  the  principal  before  mataritj  he 
can  not  maintain  an  action  until  the  time  for  payment  has  expired, 
but  if  he  is  not  repaid  at  that  time  he  may  sue  to  recover  the  amount 
which  he  paid  in  dischai^  of  the  debt.  Boss  v.  Menefee,  4^^ 

3.  ReUoMe  cf  Surety, — Satiafaetion  </  Judgment — Value  of  Property. — M. 
recoTered  judgment  upon  a  promissory  note,  which  judgment  be- 
came a  lien  upon  the  real  estate  of  one  of  the  sureties  subject  to  a 
mortgage  by  which  it  was  encumbered.  M.  purchased  the  mortgage, 
and  at  a  sale  upon  a  decree  of  foreclosure  purchased  the  real  estate 
for  less  than  the  mortgage  indebtedness. 

Heldf  that  such  purchase  did  not  operate  as  a  satisfaction  of  the  judgment, 
although  the  property  was,  in  fact,  of  value  more  than  sufficient  to 
pay  the  judgment  and  the  lien  of  the  mortgage.  The  amount  real- 
izeid  at  the  sale  must  be  taken  as  conclusive  evidence  of  the  value  of 
the  property  as  between  M.  and  the  sureties.  Sanders  y.  Weelburg,  107 
Ind.  266,  modified.  Moorman  v.  Hudaotif  604 

PROMiagOEY  NOTE. 

See  Banks  ahd  Bakkiko;  Mabiusd  Woman;  Mortgaoi^S;  Pbinci- 

PAIi  AND  SUSETT,  1,  3 ;  REPLEVIN,  1,  2. 

1.  Property  </  Wife,--  Wrongful  Sale  by  Husband.— No  Title  Paaaed  to  Pur- 
ehaeer. — Guardian  and  Urard, — A  guardian,  with  the  consent  of  her 
husband,  settled  with  his  ward,  and  turned  over  to  her,  among  other 
assets,  a  certain  promissory  note  assigned  in  blank,  and  was  there- 
upon discharged  by  the  court.  The  husband,  immediately  after  the 
delivery  of  the  note  to  his  wife,  forcibly,  and  against  her  will, 
snatched  it  from  her,  and  refused  to  return  it  to  her,  and  after- 
wards forged  her  endorsement  across  the  back  thereof,  and  without  her 
knowledge  or  consent  sold  it  to  the  defendant  and  decamped  with 
the  proceeds.  The  purchaser  was  well  acquainted  with  the  wife  and 
her  husband,  and  at  the  time  he  purchased  said  note  knew  that  it  be- 
longed to  the  estate  of  the  wife,  out  supposed  that  the  endorsement 
was  genuine,  and  that  the  husband  had  authority  to  sell  the  same, 
but  took  no  steps  to  ascertain  the  facts. 

Held,  that  the  purchaser  from  the  husband  acquired  no  title  to  the  note, 
and  could  not  hold  it  as  against  the  wife,  tne  rightful  owner. 

Bush  V.  QroomeSf  14 

2.  Bohemian  Onto. —  QanMxng  Control — Void  Beitoeen  Parties  as  AgavnU 
I\Mic  Policy, — Bona  Fide  Purchaser, — Ten  bushels  of  oats,  of  the  actual 
value  of  thirty  or  forty  cents  a  bushel,  were  delivered  by  one  party 
to  the  other,  upon  an  agreement  that  the  party  receiving  the  oats 
should  execute  his  note  for  $100,  the  party  furnishing  the  oats 
agreeing  in  turn  to  sell  twenty  bushels  of  oats  to  be  delivered  by  the 
maker  of  the  note,  at  the  price  of  $10  per  bushel,  both  parties  pre- 
sumably having  full  knowledge  of  the  actual  value  of  the  oats. 

Heldf  that  between  the  parties  to  it  the  contract  was  void  as  against  pub- 
lic policy. 

Hddf  also,  that  the  note,  which  was  commercial  paper,  was  enforceable  in 
the  hands  of  an  innocent  holder,  if  he  could  make  it  appear  that  he 
was  a  bona  fide  purchaser  for  value  without  notice. 

Sehmueekle  v.  Waters,  265 

3.  Asngnee. — Knowledge  SuMeient  to  Put  Upon  Inquiry. — Where  the  cir- 
cumstances show  that  the  purchaser  of  paper  refrained  from  making 
inquiry  lest  he  should  thereby  become  acquainted  with  the  transaction 
out  of  which  the  note  originated,  he  can  not  occupy  the  attitude  of 
a  holder  in  good  faith  without  notice.  The  plaintiff's  evidence  hav- 
ing shown  that  he  purchased  five  notes,  including  the  one  in  suit, 
against  five  different  persons  at  the  same  time,  from  a  person  with 
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whom  he  was  on  intimate  terms,  and  who  is  shown  to  have  been  con- 
nected with  the  Bohemian  oats  scheme,  and  it  further  appearing 
'  that  the  notes  were  sold  at  a  rate  much  aboye  the  ordinary  dis- 
count, the  inference  was  warranted  that  the  plaintiff  had  such  knowl- 
edge as  made  it  his  duty  to  make  inquiry  into  the  transaction.     lb, 

4.  Speeuiative  TrafuaeUon, — Bond  EtecuUd  in, — Invalidity  of  as  QmlraeL 
— Return  </  noi  Oondilion  Precedent  to  Defence  on  Note. — The  bond  ex- 
ecuted by  the  seller  as  a  part  of  the  transaction  in  which  it  was  stip- 
ulated it  would  sell  twenty  bushels  of  oats  for  the  makers  of  the  note 
at  $10  per  bushel,  with  the  stipulation  that  it  was  understood  between 
the  parties  that  *'  the  transaction  covered  by  this  obligation  is  of  a 
speculative  character,  and  is  not  based  upon  the  real  value  of  the 
grain,''  although  forming  the  chief  consideration  of  the  note  was  of 
no  value  as  a  contract,  and  the  defendants  were  not  bound  to  return 
it  as  a  condition  precedent  to  defend  against  an  action  upon  the  note. 

Ih, 

5.  Action  Upon. — Pleading. —  Answer  Alleging  Want  qf  Conrideration, — Siif- 
ficieney  of  Reply. — To  an  answer  alleging  want  of  consideration,  a  reply 
which  alleges  that  the  first  note  was  given  for  money  loaned,  and  that 
the  note  in  suit  was  given  in  renewal,  is  sufficient 

Jackson  v.  OUy  NatH  Bemk^  etc.,  S47 

PROSECUTING  ATTOENEY. 

1.  Public  Officer, — Judgment  Against. — Lien  for  Fee. — A  prosecuting  attor- 
ney who  obtains  judgment,  in  behalf  of  a  county,  against  a  default- 
inff  treasurer  for  puolic  money,  is  not  entitled  to  a  lien  upon  the 
judgment  to  secure  his  statutory  fee.  Wood  v.  Suacy  ex  reL,  fl9 

2.  D^auUing  Treamrer. — Action  Against. — County's  Liability  for  Fee, — Ex,- 
tent  (/. — Where  a  prosecuting  attorney  brings  suit  against  a  default- 
ing county  treasurer  and  the  sureties  on  his  official  bond,  the  county, 
under  section  6506,  B.  S.  1881,  is  only  liable  to  the  prosecuting  at- 
torney for  his  fee  computed  upon  the  amount  which  enures  to  the 
benefit  of  the  county  itself.  The  fact  that  the  default  may  not  have 
occurred  while  the  treasurer  was  in  office,  but  after  the  close  of  his 
term,  and  consisted  in  his  failure  to  pav  over  the  public  money  to 
his  successor,  does  not  affect  the  plaintiff's  rjght  of  recovery. 

I  Wood  V.  Boaad.  etc,  £70 

PROTEST. 

See  Bell  of  Exchahoe,  2  to  5. 

QUIETING  TITLE. 

Conclitsive  Decree. — CoUateral  Attack. — In  a  suit  to  Quiet  title,  where  there 
is  jurisdiction,  a  decree  declaring  the  plaintin  to  be  the  owner  in  fee 
simple  of  the  land,  with  an  order  that  the  title  of  the  plaintiff  be 
quieted  as  to  all  of  the  defendants,  and  that  they  be  divested  of  all 
title,  is  conclusive  upon  all  the  parties  to  the  suit,  and  is  not  subject 
to  collateral  attack.  Dams  v.  Lennen,  185 

QUITCLAIM. 

See  Will,  12.. 

QUORUM. 
See  County  Supebintendent. 

RAILROAD. 

See  Assessment  of  Damages,  1 ;  Covenant,  1  to  3;  Dedication,  1, 2. 

1.  Round-Trip  Ticket. —  Wrong  Coupon  Taken  by  Conduelor. — Passenga^e 
Explanation  on  Return  Trip. — Instructions. — A  passenger  on  a  train  to 
Mooresville  from  Indianapolis  presented  to  the  conductor  the  going 
instead  of  the  returning  coupon  of  a  round-trip  ticket  from  M.  to  L 
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which  he  had  parohased  at  M.  three  days  before.  The  coupon  was 
refosed  bj  the  conductor  who  informed  him  that  it  was  the  wrong 
end.  Upon  the  refusal  of  the  passen^r  to  pay  his  fare  he  was 
ejected  from  the  train.  The  passenger  in  an  action  for  damages  tes- 
tified that  upon  the  conductor  informing  him  that  the  coupon  pre- 
sented was  the  wrong  end,  and  refusing  to  accept  it,  he  explained 
that  it  was  the  first  knowledge  he  hsd  of  the  mistake,  and  that  it 
was  the  mistake  of  the  conductor  on  the  trip  to  I.  who  had  taken  the 
wrong  end.  The  defendant  contended  that  no  explanation  was  made. 
Upon  these  facts,  the  jury  were  told  in  efiect,  by  two  instructions, 
when  taken  together,  that  if  the  conductor  retained  the  wrong  coupon 
the  passenger  would  have  the  right  to  rely  on  his  act,  and  would  be 
entitled  to  use  the  other  end  on  the  return  trip,  but  that  without  an 
explanation  he  had  no  right  to  be  carried,  ana  that  upon  his  refusal 
to  pay  his  fare  the  conductor  would  be  justified  in  ejecting  him. 
Held,  there  was  no  error.  Pennsylvania  Co,  y.  Brofy  ti9 

2.  Saant, — Omduetor'a  Report — InadmisnlnlUif  qfin  Evidenee. — The  report  of 
the  conductor  on  the  train  on  which  the  plaintiff  took  passaffe  of 
the  cash  collected  was  properly  excluded,  it  not  appearing  that  there 
was  any  space  for  entering  the  errors  of  the  character  in  contro- 
*yersy,  or  that  the  report  was  offered  for  the  purpose  of  corrobora- 
ting the  testimony  of  such  conductor  thst  he  was  the  conductor  on 
the  train  on  which  the  plaintiff*  was  a  passenger.  76. 

S.  Same, — Detached  Coupons, — Conditions  as  to. —  Waiver. — Where  a  ticket 
consists  of  two  coupons,  and  upon  the  ticket  is  a  condition  that  if  de- 
tached they  shall  be  void,  the  acceptance  by  the  conductor  of  one  of 
the  coupons  from  a  passenger  who  presents  both  is  a  waiyer  of  such 
condition.  The  fact  that  Uie  conductor  by  mistake  takes  the  return- 
ing coupon  instead  of  the  going  one,  on  which  the  condition  is  writ- 
ten, does  not  affect  the  waiyer.  lb 

4.  Same. — Ef^xtnent  of  Passen^. — Damages. — ^Where  a  passenger  has  a 
right  to  be  carried  on  his  ticket  he  may  insist  on  being  so  carried,  and 
if  he  is  ejected  he  is  entitled  to  recoyer  the  damages  sustained  thereby, 
although  he  may  pay  his  fare  rather  than  be  ejected,  and  recoyer 
such  damages  as  he  sustains  in  that  eyent.  lb. 

5.  Same, — Measure  of  Damages. — Instrttction. — The  plaintiff  alleged  in  a 
supplemental  complaint  that  he  purchased  from  the  agent  at  Martins- 
▼ille  a  ticket  to  Indianapolis  and  return ;  that  upon  the  return  trip 
he  gaye  the  conductor  tne  remaining  coupon;  that  after  the  train 
had  passed  Mooresyille,  the  conductor  demanded  the  fare  from  Moores- 
yille  to  Martinsyille ;  that  he  informed  the  conductor  that  he  had 
already  giyen  him  the  ticket  entitling  him  to  ride  to  Mooresyille ; 
that  the  conductor  maliciously  threatened  to  eject  him  from  the  cars 
and  made  the  plaintiff  pay  forty  cents  additional  fare,  and  charged 
him  with  attempting  to  ride  without  paying  therefor. 

HeU  that  the  plaintiff  was  entitled  to  recoyer  damages  for  the  humilia- 
tion suffered  and  indignity  done  him,  and  that  an  instruction  that  he 
was  entitled  to  recoyer  only  the  additional  fare  was  erroneous  and 
properly  refused.  lb, 

6.  Same. — Instructions, — ^For  instructions  requested  on-  the  subject  of  car- 
rier and  passenger,  and  held  to  haye  been  properly  refused,  see  opin- 
ion. Jb. 

7.  Appropriation  of  Land  for  Bight  of  Way. — Judgment  for  Damages,-^I^jf 
ment  of  to  Qerk. — Appeal — Liability  of  Clerk  to  Bdator. — Suit  on  Official 
Bond. — A  railway  company  instituted  proceedings  to  appropriate  cer- 
tain real  estate  of  the  relator.    The  amount  of  damages  assessed  by 

Vol.  125.— 42 
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the  appraisers  was  paid  by  the  company  to  the  clerk  of  the  ctrcnit 
court.  The  relator,  being  dissatisfied  with  the  amount  of  the  assess- 
ment, instituted  suit  against  the  company  and  recovered  judsment  for 
a  larger  sum.  From  this  judgment  the  company  perfected  its  ap- 
peal to  the  Supreme  Court|  which  appeal  was  still  pending  when  the 
present  action  was  instituted,  tried  and  determined.  After  the  rendi- 
tion of  said  Judgment  tbe  company  paid  to  the  clerk  of  the  circuit 
court  the  excess  of  the  judgment  over  the  original  assessment,  and 
entered  upon  and  took  possession  of  the  real  estate  appropriated  and 
built  its  railroad  thereon,  and  continued  to  occupy  the  same  to  the  ex- 
clusion of  the  relator. 

Mddf  that  the  relator  was  entitled,  on  proper  demand,  to  the  money  so 
paid  by  the  company  to  the  clerk  of  the  court,  and  upon  his  refusal  to 
pay  it  could  maintain  an  action  against  the  clerk  and  the  sureties  on 
his  official  bond  for  its  recovery. 

Seldf  also,  that  the  fact  that  the  railway  company  notified  the  clerk  not 
to  pay  over  the  money  to  the  relator,  did  not  constitute  a  defence  to 
the  action.  Meyer  v.  Slaiej  ex  reL,  33S 

8.  CompkHcn  of  Grade, — Aoquiucenee  of  Land-Chcner. — hftmetion, — .Qfeef- 
menL — A  land-owner  who  stands  by  and  permits  a  railroad  company 
to  enter  and  construct  its  road,  or  complete  its  grade,  or  expend  a  eon- 
siderable  amount  of  money  in  the  construction  of  its  road-bed, 
thereby  waives  his  right  to  maintain  either  an  action  of  ejectment 
or  for  an  injunction  to  prevent  further  prosecution  of  the  work. 

Stridder  v.  Mtdiand  22.  W.  Gb.,  41^ 

9.  Same. — AueetmefU  of  Damages. — But  if  the  company  has  unlawfully 
entered  upon  the  land,  the  owner  may  maintain  an  action  for  damages, 
or  institute  proceedings  under  the  statute  for  the  assessment  of  his 
damages.  76. 

10.  Same.— TreqMu.—Limitaium  <fAetion8.Seeti€n  B9t,  R.  8.  i^i.— Where 
a  railroad  company  unlawfully  entered  and  took  possession  of  a  street, 
and  constructed  and  completed  its  grade,  the  cause  of  action  of  the 
abuttinff  land-owner  thereupon  accrued,  and  under  section  292,  R.  8. 
1881,  wnich  limits  actions  for  injuries  to  real  property  to  six  years, 
the  action  must  be  brought  within  six  years  from  the  completion  of 
the  grade,  or  it  is  barred.  J6. 

11.  Street. —  Wrongful  Construetion  of  Track  TJjpcn. — Abutting  Owner. — Wken 
BjetimaU  or  /mtinefum  may  he  Mainiained. — EttoppeL — An  abutting 
owner  may  maintain  an  action  against  a  railroaa  company,  which 
wrongfully  builds  its  track  upon  the  street,  and  where  there  is  no 
waiver  or  estoppel  he  may  maintain  ejectment  or  injunction. 

FMer  v.  Midland  R.  W.  Co^  476 

12.  Same. — Aequieaeenee. — Action  for  Damages. — When  Must  be  Brought — 
Lmitaiion  of  Ariion. — But  where  such  owner  stands  by,  without  ob- 
jecting, until  the  rights  of  the  public  and  third  parties  have  in- 
tervened, he  may  maintain  neither  ejectment  nor  injunction,  but  may 
resort  to  an  action  for  damages.  The  action  for  damages  for  the  in- 
jury to  the  property  by  the  wrongful  occupancy  must  be  brough  t  within 
six  years  from  the  completion  of  the  grade,  or  it  will  be  barred  by  the 

•  statute  of  limitations  which  limits  to  six  years  actions  for  injuries  to 

real  property.  Ih. 

REAL  ESTATE,  ACTION  TO  EECOVEB. 
See  Dsckdentb'  Esttates,  11. 

REAL  ESTATE  BROKER. 
See  Pleadiko,  9 ;  Pbinoipal  and  Aokmt. 
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BECEIVER. 
See  EzscuTioN,  1,  2. 

BEOOGNIZANGE. 

Justice  <^Peaoe, — Jwdgmeni  tf  Forfeiture  by. — CHrcuU  dowri  earn  not  Sei  Ande. 
— Where  a  judgment  of  forfeiture  has  been  rendered  bj  a  justice  of 
the  peace,  on  a  recognizance  entered  into  before  him,  the  circuit 
court  can  not,  on  motion,  set  such  forfeiture  aside,  in  an  action  in- 
stituted bj  the  State,  upon  the  forfeited  recognizance. 

Day  ▼.  SiaUy  682 
RECORDING. 

See  Chattel  Mortqaoe,  3. 

RECOUPMENT. 
See  Vekbob  and  Pubchaber. 

REDEMPTION. 

See  MoBTGAGB,  4,  7 ;  Sheriff's  Sale,  2,  3 ;  Statute  of  LiMiTATiONSy  1 ; 

Tax  Sale. 

REGISTRATION. 
See  Elections. 

RELATIONSHIP. 

See  JuROB. 

RELEASE  OF  SURETY. 

See  Principal  and  Surety,  1,  8. 

RELIEF  FROM  DEFAULT. 
See  Judgment,  1,  3;  Married  Woman,  8. 

REPLEVIN. 

1.  Drmni$9ory  NoU. — PeraotwU  Property. — May  he  iZqsJevMd.— Section  1285, 
R.  S.  1881,  provides  that  the  phrase  "  personal  property"  shall  include 
goods,  chattels,  evidences  of  debt,  ana  things  in  action.  A  promissory 
note  is  the  evidence  of  a  debt  due  from  the  makers  thereof ;  and  un- 
der the  definition  of  the  phrase  "  personal  property,"  as  furnished  by 
the  statute,  falls  within  the  provisions  of  section  1266,  R.  S.  1881,  and 
may  be  taken  on  a  writ  of  replevin.  Biuh  v.  Qroomu^  14 

2.  8ame.--AfipovnJtment  cf  Next  Friend.-^When  May  be  Made  for  Wife.— 
Demand  oy  Wife. — Suffieieney  of.— Where  a  guardian  has  made  settle- 
ment with  his  wai'd,  as  provided  by  the  law  upon  the  subject,  she 
having  married  a  man  of  full  ace,  she  is  entitled  to  the  possession  of 
the  estate  thus  turned  over;to  her.  Under  such  circumstances,  in  a 
replevin  suit  to  recover  the  possession  of  a  promissory  note  belongs 
ing  to  said  estate,  the  wife  being  a  minor,  the  court  has  the  right  to 
appoint  some  one  to  prosecute  the  suit  for  her,  as  her  next  friend. 
It  IS  not  necessary  to  show  that  the  next  friend  had  made  a  demand 
for  the  note  before  the  bringing  of  the  action,  it  appearing  that  such 
a  demand  had  been  made  by  the  wife  prior  to  the  institution  of  the 
suit.  /6. 

3.  PUading. — AUegtiHon  of  the  Unlavifui  Obtaining  ^  Property  C^nneeesaary. 
— In  an  action  for  the  recovery  of  the  possession  of  personal  prop- 
erty and  damages  for  its  unlawful  detention,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  defendant  unlawfully  obtained  pos- 
session of  the  property  therein  described.  The  ouestion  as  to  the 
means  by  which  the  defendants  obtained  possession  is  immaterial, 
if  at  the  time  of  the  commencement  of  the  suit,  they  were  unlaw- 
ully  detaining  the  same  from  the  plaintiffs.     ■     Ban  v.  Mem/^,  4SS 
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4.  Judgment  in, — Dismiucd  by  PUUtUiff. — Return  <^  Property  toDefendauL — 
The  act  of  1877,  conferring  upon  the  court  the  power,  after  the  dis- 
missal by  the  plaintiff  of  an  action  of  replevin,  to  adjadge  a  return 
of  the  property  to  the  defendant,  was  not  carried  forward  into  the 
revision  of  1881 ;  and  under  section  333,  B.  S.  1881,  the  court,  after 
a  dismissal  by  the  plaintiff  in  an  action  of  replevin,  has  no  power  to 
adjudge  a  return  of  the  property,  or  the  right  to  the  possession  there- 
of. HuLman  v.  Benigkoff  4^1 

5.  Same. — Heading, — In  *an  action  on  the  replevin  bond,  an  answer 
which  sets  up  such  dismissal,  and  alleges  that  the  plaintiff  in  the  re- 
plevin suit  is  the  owner  of  the  property,  is  sufficient  to  a  complaint 
which  seeks  a  recovery  for  the  value  of  the  property,  but  which  does' 
not  allege  actual  damages  because  of  the  failure  to  prosecute  the  ac- 
tion with  effect.  lb. 

6.  Same. — Divmisaal. — JVoetiee. — The  action  was,  in  legal  effect,  dis- 
missed when  counsel  for  the  plaintiff  withdrew  their  appearance,  and 
a  default  was  taken  against  him.  lb. 

B£S  GESTAE. 
See  Pbincipal  ahd  Aosnt,  2. 

BESIDENGE. 
See  DivoBCB. 

BIGHT  OF  WAY. 

See  AflBESBMINT  OF  DaMAOEB,  1,  4  ;  GOYENAST,  I  ;  EAaEKKMT. 

SALE. 
See  Bailment. 

SCHOOLS. 

Joint  Qradtd  Sehocik. — Management  cj. — TruiUes  (^  Municipal  OorporatUma, — 
P&wer  qf.^Seetim  444^^  £.  S.  1881^  Omsenisd— Under  the  provisions  o! 
section  4446,  B.  S.  1881,  relative  to  the  establishment  and  manage- 
ment of  joint  graded  schools  by  the  school  trustees  of  two  or  more 
distinct  municipal  corporations  for  school  purposes,  the  trustees  act 
as  individual  trustees,  and  do  not  as  ,a  unit  represent  their  respect- 
ive corporations.  A  majority  of  the  whole  board  of  trustees,  whether 
such  majority  come  from  one  corporation  entirely,  or  from  the  dif- 
ferent corporations  interested,  have  the  power  to  transact  any  and 
all  business,  including  the  employment  of  teachers,  relating  to  such 
joint  graded  school.  Hanaoer  School  2y>.  v.  Qant,  5S7 

SCHOOL  TBUSTEES. 

See  Schools. 

SET-OFF. 
See  Bakks  and  Bankino,  2 ;  Township  Tbitbteb. 

8HEBIFFS  DEED. 
See  Tax  Sale,  1. 

SHEEIFFS  SALE. 

See  Mortgage,  7 ;  Tax  Sale,  1. 

1.  Upon  Decree  against  Married  Woman. — Land  Held  in  Vtrine  of  iVeetoM 
Marriage. — SoUe  doee  not  I^us  Title. — A  purchaser  at  a  sale  made  upon 
a  decree  of  foreclosure  rendered  against  a  woman  who  acquires  prop- 
erty from  her  first  husband  under  the  statute,  and  who  marries  a 
second  time,  acquires  no  title  by  mere  force  of  the  decree  and  sale. 

Davis  V.  Lennen,  18S 
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2.  Judament  Oreditor, — May  Not  Redeem  frmn  kU  Own  Sole. — ^A  judgment 
creditor  is  not  entitled,  under  the  statute,  to  redeem  from  a  sale 
made  to  satisfy  a  judgment  entered  in  his  own  favor  as  well  as  in 
favor  of  the  other  lien-holders.       Horn  ▼.  Indianapolis  No^l  Bank,  SSI 

8.  Same. — Hedemption, — Pleading. — A  complaint  proceeding  pn  the  theory 
that  it  shows  a  right  to  redeem  from  a  sale  made  by  a  sheriff  can  not 
be  good  against  the  officer  by  whom  the  sale  was  made,  even  if  it  be 
conceded  that  he  did  not  make  a  true  return.  76. 

SPECIAL  FINDING. 

1.  Court  OanNot  Alter, — Remedy  When  Defective, — The  court  has  no  power 
to  alter  or  change  its  special  finding  after  it  has  been  returned  and 
entered  of  record.  If  the  finding  is  not  sufficiently  specific,  the  remedy 
is  by  an  exception  to  the  conclusions  of  law,  or  by  a  motion  for  a  new 
trial.  Qark  v.  StaUy  exrel.,  1 

2.  When  CouH'e  Finding  not  so  Regarded, — AdviMry  Jury.  — When  the  con  rt, 
of  its  own  motion,  calls  a  jury  to  whom  it  submits  questions  of  fact 
for  its  information,  and  upon  a  return  of  their  answers  the  court 
prepares  what  purports  to  be  a  special  finding  of  the  facts  proved  in 
the  case,  and  its  conclusions  thereon,  the  case  will  be  treated  as  one 
in  which  the  court  entered  a  general  finding,  it  not  appearing  that 
such  special  finding  was  made  at  the  request  of  either  of  the  parties 
to  the  suit.  Sheets  v.  Bray,  3S 

8.  Refuml  cf  Court  to  Find  Additional  Facts.  —  Appeal  —  Presumption. — 
Where  the  trial  court  refuses  a  request  for  a  finding  of  facts  in  ad- 
dition to  those  stated  in  the  special  finding,  it  will  be  presumed  on 
appeal,  in  the  absence  of  the  evidence,  that  there  was  no  evidence  of 
the  additional  facts  which  the  court  was  requested  to  find. 

Hays  V.  HosleUer,  60 

SPECIAL  JUDGE. 

Bill  of  Exceptions. — Power  to  Sign  After  Expiration  of  Term. — Where  a  special 
judge,  acting  under  an  appointment  from  the  duly  elected  judge, 
rightfully  grants  leave  to  file  a  bill  of  exceptions  and  fixes  a  time 
within  which  it  shall  be  filed,  he  may  properly  sign  it  after  his  term 
expires.  Sh-ugart  v.  Miles.  446 

STATUTE. 

See  Animaub,  3,  6 ;  Assessment  of  Damaqeb,  2 ;  Assignment  for  Bene- 
fit OF  Cbeditors,  1 ;  Bastabdy,  1,  3 ;  Bill  of  Exceptionb,  1, 2, 5, 6 ; 
Bbidqb,  1;  Contempt,  3;  County  Superintendent;  Courts,  2; 
Crimtnal  Law.  2, 12, 13 ;  Decedents'  Estates,  1 ;  Eubotions;  Ha- 
beas Corpus;  Intoxicating  Liquor;  MunicipaIj Corporation, 2, 4, 
7, 9 ;  Pleading,  18 ;  Railroad,  10;  Bepleyin,  1,4;  Summons,  3 ;  Tax 
Sale,  1 ;  Trust,  1,  2 ;  Will,  7,  8 ;  Witness,  2. 

1.  In  Derogation  of  Common  Law. — How  Construed. — Statutes  in  derogation 
of  the  common  law  are  to  be  strictly  construed,  and  one  who  seeks 
to  maintain  an  action  which  was  within  the  prohibition  of  the  com- 
mon law  must  be  able  to  point  to  a  statute  which  in  plain  and  ex- 
plicit terms  authorizes  the  action  to  be  maintained.  A  plaintifi'who 
sues  on  a  right  of  action  given  by  statute  must  present  a  case  clearly 
within  the  statute  which  creates  the  right.  Hamilton  v.  Jones,  176 

2.  Consiruetion  of, — Legislative  Intent. — How  Ascertained. — In  the  construc- 
tion of  a  statute  the  court  will  seek  to  discover  and  carry  out  the  in- 
tention of  the  Legislature  in  its  enactment.  In  the  search  for  that 
intention  the  court  will  look  to  each  and  every  part  of  the  statute; 
to  the  circumstances  under  which  it  was  enacted ;  to  the  old  law  upon 
the  subject,  if  any ;  to  other  statutes  upon  the  same  subject,  or  rela-' 
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tive  snbjectSi  whether  in  force  or  repealed ;  to  contemporaneoiiB  legis- 
lative history,  and  to  the  evila  and  miBchieCs  to  be  remedied. 

Barber^  etc,  Co.  ▼.  Edgerttmj  4^S 

STATUTE  CONSTRUED. 

See  ABATi^cKirr;  AcnoH ;  Bill  of  ExcxpnoNB^  4 ;  CanasAi^  lAw,  5 ; 
Highway,  2 ;  Ihsanitt,  2 ;  Xhtozicatino  Ijquob,  1 ;  MnmciPAL 
CoRFORATioK, 6, 9 ;  PBoaEcuTiKo  Attorney, 2 ;  Schools;  Summoiis, 
1 ;  Tax  Sale,  2. 

STATUTE  OF  FRAUDS. 

Ihrol  CorUrael  for  PenoncU  Sermces, — Noi  to  be  Performed  Within  One  Year. — 
InwUidity  of. — Part  Performanee, —  WfuU  Doee  not  OongUtute, — The  com- 
plaint avers  that  the  plaintiff  entered  into  a  contract  with  the  de- 
fendant, on  the  10th  day  of  November,  1887,  whereby  the  latter  agreed 
that  if  the  former  would  move  on  the  defendant's  farm  and  work 
for  him,,  he  would  pay  him  a  certain  stipulated  sum  per  month,  com- 
mencing on  the  Ist  day  of  March,  1888,  and  to  continue  for  nine 
months  from  said  date.  It  is  also  averred  that  the  plaintiff  moved  on 
the  defeildant's  farm  in  December,  1887,  in  compliance  with  the 
agreement,  taking  his  family  and  household  effects ;  that  he  was  ready 
to  enter  upon  the  performance  of  his  contract  to  work  on  March  Ist, 
1888,  and  so  notified  the  defendant,  but  that  the  latter  repudiated  his 
agreement,  etc.,  whereby  the  plaintiff  sustained  damage,  in  mon^, 
loss  of  time,  and  other  enga^ments  for  work. 

HeUtf  that  the  contract  being  in  parol,  and  not  to  be  performed  within 
one  year,  was  within  the  inhibition  of  the  statute  of  frauds,  and  no 
action  could  be  maintained  to  recover  damages  for  its  breach. 

Heldf  also,  that  the  moving  of  plaintiff's  family  and  household  effects  to 
defendant's  farm  was  not  the  performance  of  a  substantive  part  of, 
but  a  mere  incident  to,  the  contract  for  personal  service,  and  did  not 
have  the  effect  to  rescue  the  agreement  from  the  prohibition  of  the 
statute.  SkwnaU  v.  Forlorn^  S59 

STATUTE  OP  LIMITATIONS 

See  AaBBBBMENT  of  Damages,  4 ;  Covenant,  4;  Guabdian  and  Wabd  ; 

Railroad,  10, 12. 

1.  Conveyance  of  Real  EUate, — CondilioTuU  Oral  Agreejneni  to  Reeoweey. — ^.Fbrs- 
doture  of  Equity  of  Eedemption. — Six  Tears?  Skaiute  cf  lAmitaHons. — Luuh 
plicabU'Uy  of, — Land  owned  by  D.  and  wife  as  tenants  by  the  entireties 
was  conveyed  by  them,  by  a  warranty  deed  absolute  on  its  face,  to  K., 
a  surety  for  the  husband.  K.  orally  agreed  at  the  time  of  said  con- 
veyance that  the  grantors  should  remain  in  possession  and  enjoy  the 
I  rents  and  profits  of  the  farm ;  that  he  would  pay  the  debt  for  which 

he  was  jointly  bound  with  D.,  as  surety,  and  any  other  debts  or  claims 
constituting  encumbrances  on  the  land,  and  keep  the  farm  free  from 
encumbrances.  D.  was  to  have  a  reasonable  time  within  which  to 
repay  K.  for  the  moneys  thus  paid,  and  to  be  paid,  and  upon  the  re- 

V  iinbursement  of  K.  within  a  reasonable  time,  with  interest  and  ex- 
*l        penses,  the  land  was  to  be  reconveyed.    In  case  K.  was  not  repaid 

within  a  reasonable  time  he  was  to  sell  the  land,  if  it  could  be  sold 
for  a  sum  in  excess  of  the  amount  due,  and  account  to  the  grantors 
for  the  balance.    K.  was  never  repaid,  and  he  was  unable  to  sell  the 

V  land  for  a  sum  sufficient  to  reimburse  himself.  He  subsequently  as- 
signed his  claims  against  D.  and  wife,  and  conveyed  the  land  to 
W.,  who  had  knowledge  of  the  conditions  upon  whicL  Uie  deed  to  K. 
was  made. 

Hddt  ^^^^  <^°  action  to  foreclose  the  equity  of  redemption  of  D.  and  wife 
was  not  barred  by  the  six  years'  statute  of  limitations. 
I  Dougherty  v.  Wheeler,  4^1 


INDEX.  663 

%  Same, — Conveyance  of  Real  Estate. — Security  for  Debt. — JSeaeonable  Time 
for  EqMymeni. —  When  Statute  Begins  to  Bun. — Where  the  title  to  real 
estate  is  transferred  to  the  grantee,  not  merely  as  s^arity  for  a  debt, 
but  upon  an  agreement  that  the  grantee  will  pay  other  debts  for  the 
grantor,  and  extend  a  reasonable  credit  for  the  sums  paid,  as  well  as 
For  those  to  be  paid  in  the  future,  and  upon  a  certain  contingency  sell 
and  convey  the  land,  absolutely,  to  a  purchaser,  the  six  years'  stat- 
ute of  limitations  will  not  apply  until  this  agreement  is  disavowed 
by  unequivocal  acts  or  words  on  the  p^rt  of  one  or  the  other.  Ib^ 

3.  Same, — Extension  of  Beasonabie  OredU, —  When  Statute  Begins  to  Run. — 
Demand  or  Notice  within  Statutory  Period. —  When  Unnecessary. — A  cred- 
itor, who,  for  a  valuable  consideration,  stipulates  to  extend  a  rea- 
sonable credit,  must,  in  order  to  complete  or  perfect  his  cause  of 
action,  make  a  demand  for  payment,  or  give  reasonable  notice  of  his 
purpose  to  terminate  the  arrangement  and  enforce  his  claim,  and  the 
statute  of  limitations  does  not  begin  to  run  until  the  creditor  takes 
some  preliminary  action,  equivalent  to  a  demand  or  notice,  or  until 
the  law  conclusively  presumes  that  preliminary  action  of  the  char- 
acter required  has  been  taken.  Where  a  speedy  demand  or  notice  to 
pay  would  manifestly  violate  the  intent  and  purpose  of  the  contract, 
or  where  delay  in  making  the  demand  was  contemplated  by  the  ex- 
press terms  of  the  contract,  a  demand  need  not  be  made  within  the 
statutory  period.  26. 

STOCK  AND  STOCKHOLDERa 
See  Corporation,  2. 

STREET  IMPROVEMENT. 
See  MuiriciPAL  Corporation. 

STREETS  AND  ALLEYS. 
See  Dedication,  1  to  8. 

SUBORNATION  OF  PERJURY. 

See  Criminal  Law,  12, 13. 

SUBROGATION. 

See  Guaranty,  2,  3. 

SUMMONS. 
See  Decbdemts*  Estates,  4 ;  Parties,  2;  Tbitst,  1. 

1.  Foreign  Insurance  Company, — Action  by  Agent  Against, —  Where  Must  be 
Brought, — Service  Upon  Auditor  of  Staie, — Insufficiency  of. — An  action  was 
brought  in  this  State  by  residents  of  Indiana  against  an  insurance 
company  having  its  habitation  in  Illinois,  for  the  alleged  viola- 
tion of  a  contract  of  employment,  by  the  terms  of  which  the  plaintiffs 
were  to  act  as  agents  of  the  defendant  corporation,  within  designated 
territory,  for  a  certain  period.  Summons  was  duly  issued  against  the 
defendant  corporation,  but  served  on  the  auditor  of  state. 

Eeldf  that  sections  316,  3022  and  3023,  R.  8.  1881,  relate  to  forei^  cor- 
porations in  general,  and  have  no  application  to  such  corporations  as 
are  under  special  regulations. 

Held,  also,  that  the  act  of  1883  (Elliott's  Supp.,  sections  993  and  994), 
authorizing  service  of  process  upon  the  auditor  of  state  relates  to 
actions  growing  out  of  business  such  as  an  insurance  company  is  au- 
thorized to  transact  after  compliance  with  the  conditions  imposed  by 
the  statute,  and  which  is  forbidden  until  such  compliance. 

Heldj  also,  that  the  contract  in  controversy  has  no  connection  with  the 
ordinary  business  of  insurance,  but  is  preparatory  to  such  business, 
and  that  the  action  based  upon  it  is  controlled  by  tlie  rules  of  the 
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common  law,  and  conld  only  be  maintained  in  a  fomm  within  tbe 
place  of  the  company's  domicile. 

Rehm  y.  German,  ete.,  Savii^  IntliiUtUmj  1S5 

2.  iSbme. — Servioe  on  AgemL — When  Void, — ^A  statute  providing  for  the 
service  of  process  upon  any  agent  of  a  foreign  corporation  when  sned^ 
need  not  contain  an  exception  as  to  actions  brought  agiinst  it  by  ita 
agent  that  process  shall  not  be  served  on  such  agent,  to  render  such 
service  void.  /6. 

3.  Same, — Serviot  upon  AuiUor  <^  SuUe, —  When  VaHd, — ^In  an  action  by 
an  agent  against  a  foreign  insurance  company,  the  summons  would 
be  properly  served  upon  the  auditor  of  state  if  the  cause  of  action 
arose  out  of  any  business  transaction  within  the  purview  of  the  act 
of  1883,  otherwise  not.  lb. 

SUNDAY  LAW. 
See  Cbiminai.  Law,  1,  2. 

SUPERINTENDENT. 
See  Bridge,  1. 

SUBETY. 
See  Appeal  Bond. 

TAX  SALE. 
See  Pleadino,  23. 

1.  Appraiiement  of  Property,^ Right  of  Bedemption, — Sherds  Deed. — &Ki 
</, — In  a  sa^e  of  property  under  a  decree  of  court  to  foreclose  a  nen 
for  taxes,  the  sale  as  provided  for  in  the  act  of  March  5th,  1883 
(Elliott's  Supp.,  section  2143),  shall  be  without  the  benefit  of  ap- 
praisement laws,  and  there  is  no  right  to  redeem  from  such  sale  as  in 
the  case  of  ordinary  judgments.  The  sheriff  is  required  to  execute 
a  deed  in  fee  simple  to  the  purchaser  at  a  sale  made  upon  a  decree 
foreclosing  a  tax  lien,  and  the  execution  of  such  a  deed  carries  to  the 
grantee  a  perfect  title  free  from  any  claim  of  former  owners. 

'  BaU  V.  Oraig,  StS 

2.  Saim€,^Ad9  of  March  5th  and  6th,  188S,  Omufrued.— The  acts  of  March 
5th  and  March  6th,  1883  (Elliott's  Supn.,  sections  2143  and  2149),  con- 
strued together,  show  that  it  was  not  tne  intention  of  the  L^islature 
to  bring  cases  of  sales  upon  decrees  foreclosing  tax  liens  withiu  the 
statutes  providing  for  the  redemption  of  property  sold  on  judgments 
and  decrees.  As  to  the  effect  of  statutes  passed  apon  successive  days, 
referring  to  the  same  subject-matter,  and  to  the  amendment  of  the 
same  section  of  the  statute,  see  the  latter  part  of  the  opinioii.        il. 

TENANTS  IN  COMMON. 
See  Decedents'  Estates,  11 ;  Partition,  4 ;  Will,  12. 

TENDER. 

See  Mobtgaqe,  4. 

Cmiirati  to  (hrwey  Land, — Breach  of. — InstUutwn  <fSuit, —  When  Offer  ef  Pet' 
formanee  Unneeeseary  Before. — Where  the  defendant  has  put  it  out  of 
his  power  to  execute  the  contract  between  him  and  the  plaintiflb  be- 
fore the  commencement  of  the  suit,  by  conveying  the  land,  which  he 
had  agreed  to  convey  to  them,  to  another,  it  is  not  necessary  that  the 
plaintiffs  should  make  a  tender  of  performance  on  their  part  before 
bringing  an  action  for  damages  for  the  breach  of  the  contract  to  con- 
vey the  land.  NeebU  v.  MUer,  lOS 

TIME. 

See  Appeal. 
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TITLE. 
See  Pabxition,  2, 8 ;  Sheriff's  Sau;  1. 

TOWNSHIP  TRUSTER 

See  Ck>uinrY  Superdttcndent. 

8mi  on  Official  Bond-^MimppHcation  cf  Fttnda.—Cherpasfmenia.^Sei'Of.'-ln 
an  action  against  a  townsliip  trustee  and  the  sureties  on  his  official 
bond,  it  is  proper  to  charge  the  trustee  with  the  amount  found  to 
be  overdrawn  by  him  from  special  funds  in  his  hands,  and  to  credit 
him  with  the  amounts  found  to  be  overpaid  by  him  to  certain  other 
funds,  vouchers  being  regularly  on  file  for  such  overpayments.  It 
is  immaterial  whether  certain  of  the  sureties  furnished  the  money 
from  their  private  funds,  as  alleged  in  the  answers,  with  which  to 
make  the  overpayments,  or  that  the  money  came  from  a  misapplica- 
tion of  other  funds,  if  the  defendants  were  compelled  to  make  good 
the  deficiency  occasioned  by  the  misapplication,  as  they  were  required 
to  do  by  the  judgment  SUUe^  ex  reL^  v.  FUmeyf  4^ 

TRANSCBIPT. 
See  CHAHas  of  Vrarus. 

TBESPASa 
See  BAHiBOAD,  8  to  12. 

TRIAL  BY  JUBY. 
See  JuBT,  1. 

TBUST. 
See  Advancements,  2. 

1.  PauvL — Action  to  Eirforee, — Oomplaint. — Insuffieieney  of. — ^The  complaint 
alleges  that  the  land  therein  described  was  deeded  by  P.  to  C;  that 
while  purporting  on  its  face  to  be  an  absolute  deed  it  was  intended 
by  the  parties  to  the  instrument  to  secure  C.  for  advances  made  by 
him  to  P.;  that  he  should  sell  enough  of  the  land  to  reimburse  him- 
self, and  convey  the  remainder  to  P.'s  wife ;  that  C's  advances  were 
fully  paid,  and  the  land  conveyed  by  him  to  J.  under  the  express 
oral  agreement,  made  at  the  time,  that  J.  should  dispose  of  the  land, 
as  necessitv  required,  and  pay  the  proceeds  to  his  mother,  the  wife 
of  P.,  during  her  lifetime,  and  if  any  portion  remained  unsold,  at  the 
time  of  her  death,  the  same  should  be  sold  and  the  proceeds  paid  to 
her  three  children  equally,  one  of  whom  was  the  plaintiff;  that  J.  sold 
portions  of  the  land  during  the  lifetime  of  his  mother,  paying  the  pro- 
ceeds to  her,  and  after  her  death  sold  other  portions,  converting  the 
proceeds  to  his  own  use ;  that  J.  died  intestate,  and  that  his  admin- 
istrator is  threatening  to  sell  portions  of  said  land  for  the  payment 
of  J.'s  debts.  Judgment  was  prayed  that  the  sale  be  enjoined ;  that 
a  commissioner  be  appointed  to  sell  the  land,  and  that  he  be  directed 
to  pay  one-third  of  tne  proceeds  of  the  sale  to  the  plaintiff,  taking 
into  account  all  sales  of  said  lands  made  by  J.  since  the  death  of  his 
mother. 

Hdd,  that  the  complaint  was  bad,  as  it  attempted  to  enforce  a  parol  trust 
in  land,  which  is  forbidden  by  section  2969,  B.  S.  1881. 

Held,  also,  that  the  complaint  could  not  be  sustained  on  the  theory  that  it 
was  an  action  to  recover  the  proceeds  of  sales  made  by  J.  in  his  life- 
time, for  in  such  an  action  the  heirs  are  neither  necessary  nor  proper 
parties,  and  such  an  action  can  not  be  brought  against  an  adminis- 
trator by  complaint  and  summons.  Pearson  v.  BsarBon,  SJ^ 

2.  Vonve^nce  to  One  bui  Connderalion  Paid  by  Another, — When  ^IVuet  Re- 
iuUe, — Where  a  conveyance  for  a  valuable  consideration  b  made  to 
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one  peiBon,  and  the  consideration  therefor  paid  bj  another,  no  use 
or  trust  results  in  favor  of  the  latter,  unless  the  grantee  shall  have 
taken  the  conveyanoe  in  his  own  name  without  the  consent  of  the  per- 
son with  whose  money  the  consideration  was  paid,  or  unless  it  shall 
be  made  to  appear  that  by  agreement,  without  any  fraudulent  intent, 
the  person  to  whom  the  conveyance  was  made,  was  to  hold  the  land 
in  trust  for  the  one  paying  the  purchase-money.  Sections  2974, 2976, 
B.  S.  1881.  MardUiai  v.  MareUHat,  47^ 

S.  Same, — Emdenoe  In&uffieUnt  to  EstablM, — Where  it  appeared  that  a  son, 
a  single  man,  living  with  and  working  for  his  father,  bargained  for 
and  paid  the  purchase-price  of  real  estate,  the  title  to  which  was  taken 
in  the  father's  name,  but  it  was  not  certain  that  the  money  paid  was 
not  earned  in  the  father's  service,  and  the  evidence  was  not  satisfac- 
tory that  the  father  ever  acknowledged  the  trust,  and  it  did  not  ap- 
pear who  took  possession,  or  that  the  son  asserted  ownei«hip  during 
his  father's  lifetime,  a  finding  by  the  court  that  there  was  no  agree- 
ment to  hold  the  land  in  trust  for  the  son's  benefit  will  not  be  dis- 
turbed. Ih. 

VARIANCE. 

See  Pleading,  8. 

VENDOR  AND  PURCHASER. 

1.  Number  qf  Acree. — FaUe  Statement  as  to. —  What  Vendor  Com.  Recover  for, — 
Where  a  sale  of  land  was  made  not  lor  a  gross  sum.  but  at  so  much 

{>er  acre,  and  the  seller,  with  knowledge  of  the  number  of  acres  of 
and  in  the  tract  conveyed,  misled  the  purchaser  by  stating  it  to  be 
materially  jpreater  than  it  was,  and  the  purchaser,  reiving  upon  said 
representation,  and  believing  it  to  be  true,  purchased  the  tract,  the 
seller  can  not  recover  for  any  greater  number  of  acres  than  the  tract 
contained.  En^iek  v.  Arbuekk^  77 

2.  Same. — DiBcovery  nf  False  Statement, — Seoordmg  qf  Deed  Thereefier. — 
Bight  afBeeoupmieni  not  Affected  Thereby, — ^rAase-Money  Note, — Damr 
ages. — The  fact  that  the  purchaser  caused  the  deed  to  be  recorded  after 
he  discovered  that  the  tract  did  not  contain  the  number  of  acres  rep- 
resented does  not  preclude  him  from  recouping.  He  had  a  right  to 
have  the  contract  value  of  the  number  of  acres  not  conveyed  to  him 
deducted  from  the  purchase-money  note.  It  is  firmly  settled  that  a 
party  may  affirm  a  contract  and  recoup  or  recover  damages.  A. 

VENIRE  DE  NOVO. 

Verdiet  in  IVoper  Form, — Answers  to  hUerrogaiones. — Where  the  verdict  is  in 
proper  form,  a  motion  for  a  vemre  de  noeo  will  not  lie.  The  answers  to 
interrogatories  propounded  to  a  jaiy  can  not  be  brought  into  question 
by  a  motion  for  a  ventre  de  novo,  Dodeeriy  v.  ACmmi,  1(^ 

VENUE. 
See  AcnoH,  1. 

VERDICT. 
See  Principal  and  Agent,  3. 

1.  Insvffieient  Emdenee, — New  2Ha/. — Where  there  is  not  sufficient  evi- 
dence to  support  the  verdict  a  new  trial  should  be  granted. 

DocSerty  v.  HtUmm^  lOi 

2.  Special  Interrogatories. — Answers  to,— Beconeiling  qf  with  General  VerdicL 
— The  general  verdict  will  stand  if  the  answers  to  special  interrogato- 
ries can  be  reconciled  with  it  upon  any  reasonable  hypothesis. 

Clark  V.  CrawfordrndU,  etc,  Qx,  iP77 

8.  Answers  to  Interrogatories, —  When  I%ey  Override  General  'FMwt— On 
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motion  for  jodsment  od  the  answerB  to  interrogatories,  notwithstand- 
inff  the  general  verdict,  eyerj  reasonable  i>resaniption  will  be  in- 
dcuffed  in  favor  of  the  general  verdict,  and  if,  by  any  reasonable  hy- 
pothesis, the  answers  can  be  reconciled  with  the  general  verdict,  the 
latter  mast  stand.  They  override  the  general  verdict  only  when  both 
can  not  stand  toffether,  the  antagonism  being  snch,  upon  the  face  of 
the  record,  as  is  neyond  possibility  of  being  removed  by  any  evidence 
legitimately  admissible  under  the  issue  in  the  cause. 

Loekwood  v.  Awe,  S8S 
WAIVER. 

See  ImuBAKGE,  1,  2, 7. 

WAREHOUSEMAN. 
See  Bailicemt. 

WEAPONS. 
See  Cbiuinal  Law,  4. 

WILL. 
SeePKAcncB,  2. 

1.  DeoUe  <f  Seal  EsUiU.'-Brovmon  to  School  and  Support  Flamtiff.—FaUwt 
to  Ooary  Out, — Action  for  Damages, — CompknaiL — latnumot  of  Luien  Tco- 
tamentory. —  TJnMoenary  to  Aver.^ln  an  action  for  damages  against  a 
defendant,  who  was  also  executor  of  the  will,  for  failure  to  carry  out 
a  provision  of  the  will,  by  which  certain  real  estate  was  devised  to 
him,  to  support  and  school  the  plaintiff,  where  the  complaint  alleges 
that  the  defendant  accepted  the  devise  and  took  possession  of  the 
land,  it  is  unnecessary  to  allege  that  letters  testamentary  were  issued. 
The  defendant's  liability  is  not  as  executor,  but  it  is  that  of  a  devisee 
taking  possession  of  land  burdened  with  a  benefit.  As  he  accepted 
the  devise  and  secured  the  benefit  he  must  bear  the  burden. 

WaU  V.  PUJtman,  168 

2.  SafM, — Tettatria^s  Ownership  cf  Land  Need  not  be  Averred, — Oomplamt — 
The  averment  in  the  complaint  that  the  defendant  became  the  owner 
in  fee  of  the  real  estate  by  virtue  of  the  devise,  and  as  such  owner 
acquired  possession,  fixes  his  liability,  and  it  was  not  necessary  in 
order  to  make  a  prima  facie  case  to  aver  that  the  testatrix  owned  the 
land  at  the  time  of  her  death.  16. 

8.  Samc^^Aceeptanee  of  Deviee. — Duty  hnpoeed, — Demand  TJnneeenary. — /n- 
fancy, — When  the  defendant  accepted  the  devise  and  entered  into  pos- 
session of  the  real  estate,  it  became  his  duty  to  support  and  educate 
the  plaintiff,  and  no  demand  was  required  to  make  that  duty  com- 
plete or  its  breach  actionable.  The  plaintiff's  minority  excused  a 
demand,  if,  in  any  event,  one  was  required.  Jb, 

4.  Same.—Evidmee, —  Vatue  of  Real  Eatate  Demeed,^Gompelent  to  Show.^lt 
was  competent  for  the  plaintiff  to  prove  the  value  of  the  real  estate 
acquired  by  the  defendant  under  the  will,  as  it  tended  to  show  the 
character  of  the  support  and  education  the  testatrix  reasonably  ex- 
pected should  be  given  her  child,  as  well  as  the  extent  and  character 
of  the  duty  assumed  by  the  defendant  when  he  accepted  the  devise.    lb. 

5.  Diiponiion  <^  Beal  Estate.— Sttbaequent  Sale, — Proceeds,— Bequeet  of  Per- 
sonal Property, —  TFiye'a  i>.^cy.— A  testator  directed  that  certain  real 
estate  should  be  sold  and  a  disposition  of  the  proceeds  made.  After- 
wards he  conveyed  said  real  estate,  and  at  the  time  of  his  death  held 
certain  promissory  notes,  a  part  of  the  proceeds  arising  from  the  con- 
veyance.   The  first  clause  of  the  will  read  thus:    ''I  give  and  be- 

3ueath  to  my  wife  all  the  personal  property  which  I  may  own  at  my 
eath.'' 
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JBddf  that  the  notes  nTen  for  the  real  estate  and  held  by  the  testator  at 
the  time  of  his  death  passed  to  the  widow  under  said  clause,  and  be- 
came a  part  of  the  wife's  legacy.  Simmons  v.  Beaad^  S€2 

6.  Same, — Subsequent  Gonveyanee  cf  Devised  Beat  Estate. — I^rovition  of  WiU 
Bendered  InaperaHve  Thereby, — Where  a  testator  disposes  of  real  estate, 
and  thereafter  conveys  it,  the  provisions  of  the  will  relating  thereto 
are  rendered  inoperative.  lb, 

7.  Ckmiesl  of,--Fleading.--0(mphi7U.'^Copies  of  Deeds,  etCySet  Out  in  WUL 
— Surplusage, — In  an  action  under  section  2596,  B.  S.  1881,  to  contest 
the  validity  of  a  will  it  is  not  necessary  to  set  out  with  the  complaint 
a  copy  of  the  will,  and  hence  it  is  unnecessary  to  set  out  copies  of 
deeds,  or  writings,  referred  to  in  the  will,  and  if  they  are  so  set  out 
they  may  be  properly  struck  opt  on  motion.    Summers  v.  Copelandf  4^6 

8.  Same, — Demurrers  for  Misjoinder. — General  StaUUe  as  to  Does  Not  Aj^fdy. 
Such  action  being  a  special  proceeding,  the  general  statute  as  to  the 
joinder  of  causes  of  action,  and  a  demurrer  for  misjoinder,  and  pro- 
viding for  causing  actions  improperly  joined  to  be  separately  dock- 
eted, does  not  apply  to  the  extent  of  making  it  error  to  strike  out  of 
a  complaint  to  contest  a  will  surplus  matter,  even  though  it  might 
state  a  cause  of  action  for  some  other  purpose.  lb. 

9.  Same, —  WiU  and  Probate. — Admissibility  </  tn  Evidenee. — In  an  action  to 
contest  a  will,  on  the  ground  of  the  unsoundness  of  mind  of  the  tes- 
tator, it  is  not  error  to  admit  in  evidence  the  will,  and  probate  there- 
of,  although  the  probate  contains  the  ex  parte  affidavit  of  one  of  the 
witnesses,  stating  that  the  testator  was  oi  sound  mind  at  the  time  of 
the  execution  of  the  will.  Where  the  record  of  a  will  is  offered  in 
evidence  the  probate  and  will  can  not  be  severed,  and  the  will  ad- 
mitted and  the  probate  rejected.  76. 

10.  Legacy, — Charge  vpon  Land, — Testator's  Personal  Estate. — Pleading. — A 
will  contained  this  provision  :  "  I  give  to  my  son,  J.  C,  the  sum  of 
eight  hundred  dollars,  to  be  made  out  of  my  estate,  and  I  also  direct 
that  mj  son  J.  shall  have  three  hundred  dollars,  also  to  be  made  out 
of  my  estate  after  tbe  death  or  marriage  of  my  wife;  when  the  above 
amounts  of  money  shall  have  been  paid,  I  direct  that  the  remainder 
of  my  whole  estate  shall  be  dividea  equally  among  my  heirs."  J. 
0.'s  legacy  remains  unpaid. 

Held,  that  as  the  will  does  not  specificallv  devise  the  land,  but  does,  by  its 
terms,  bequeath  a  legacy  to  J.  C,  and  make  it  a  charge  upon  the  land, 
it  was  not  necessary  in  order  to  have  the  lien  of  the  charge  established 
that  the  complaint  should  allege  that  the  testator  had  not  sufficient 
personal  estate  to  satisfy  the  legacy  at  the  time  he  executed  the  wilL 

Davidson  v.  Gbon,  4^ 

11.  Same, — Legatee. — Action  to  Ettahlish  Lien, — May  be  Bi-ought  AfUr  Pinal 
Settlement. — A  legatee  whose  legacy  is  a  charge  upon  land  may  main- 
tain an  action  to  establish  the  lien  after  the  estate  has  been  finally 
settled.  '  lb. 

12.  Same. — Legatee. — Tenant  in  Oommon, — Merger. — Qmtelaim  Deed. — Where 
such  legatee  asserted  by  unequivocal  acts  that  he  was  a  tenant  in  com- 
mon with  other  heirs  of  the  real  estate,  and  united  in  partition,  and 
acquiesced  therein,  and  executed  quitclaim  deeds,  he  can  not  assert 
his  lien  as  legatee,  since  it  was  n^erged  in  his  title  as  owner.  lb. 

WITNESS. 

1.  Suit  Between  Heirs. — Discretion  of  Court. —  When  not  Abused. — Where,  in 
an  action  between  heirs,  the  court  permits  the  parties  to  the  suit  to 
testify,  the  fact  that  there  are  several  plaintiffs  and  but  one  defend- 
ant will  not  indicate  an  abuse  of  discretion  on  the  part  of  the  court 
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where  the  defendant,  of  neoefisity,  has  a  superior  knowledge  of  the 
principal  facts  involyed  in  the  case.  8hieU»y.  Bray,  SS 

2.  Decedent^  EsUUes, — OonversaHon  Between  Party  and  Deoecaed. — Inadmitai- 
biUtyrf. — ^In  an  action  by  an  administrator  for  the  recovery  of  money 
had  and  received,  it  was  proper  for  the  court,  under  section  600,  R.  8. 
1881,  to  refuse  to  permit  the  defendant  to  testify  to  the  conversations 
he  had  with  the  deceased  at  the  time  he  received  the  money  in  dis- 
pute. Copeland  v.  KoontSf  1£6 

3.  Same. — Deeedenia*  Ettaies, — Aelion/or  Money  Had  and  lUeeived. — Defend- 
ants Oaim. — AdmitsUnltty  of  Deed  to  EefuU. — Where  the  defendant  in 
such  action  admitted  the  receipt  of  the  money  from  the  deceased,  but 
averred  that  the  same  was  a  gift  except  such  sum  as  might  be  neces- 
sary to  pay  the  decedent's  funeral  expenses,  it  was  competent  to  read 
in  evidence,  as  tending  to  refute  the  defendant's  said  claim,  a  deed 
from  the  decedent  and  her  husband  to  the  husband's  children,  which 
secured  by  reservation  a  support  for  the  grantors  during  the  term  of. 
the  natural  life  of  each,  and  at  their  death  a  decent  burial.  16. 

4.  Impeaehmeni. — Improper  Impeaching  Question, — Where,  on  cross-exam- 
ination, a  witness  was  asked,  for  the  purpose  of  impeachment,  if  he 
had  not  been  impeached  in  another  case,  and  if  a  suit  for  damages  was 
not  pending  against  him  for  false  sweariuff  in  that  case,  an  objection 
was  properly  sustained,  such  question  not  oeing  a  proper  impeaching 
queation.  Bennsyhania  Oa.  y.  Bray ^299 

WORE  AND  LABOR. 
See  DacEDSNTB'  Ebtatbb,  7, 8. 

WRITS  AND  PROCESa 
See  Habeas  Ck>BPUB. 
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common  law,  and  could  only  be  maintaiiied  in  a  forum  within  the 
place  of  the  company's  domicile. 

Behm  ▼.  Qermanj  etc,  SaoinffB  TRtHtuJum^  1S5 

2.  Some, — Service  en  AgenL — When  VM, — A  statnte  providing  for  the 
serTice  of  process  upon  any  agent  of  a  foreign  corporation  when  aned, 
need  not  contain  an  exception  as  to  actions  brought  against  it  by  its 
agent  that  process  shall  not  be  served  on  such  agent,  to  render  snch 
service  void.  Ih, 

8.  Same. — Serviee  upon  Auditor  of  SUde, —  When  Vohd, — ^In  an  action  by 
an  agent  against  a  foreign  insurance  company,  the  summons  would 
be  properly  served  upon  the  auditor  of  state  if  the  cause  of  action 
arose  out  of  any  business  transaction  within  the  purview  of  the  act 
of  1883,  otherwise  not  Ih. 

SUNDAY  LAW. 
See  Cbihikax«  Law,  1,  2. 

SUPERINTENDENT. 
See  Bbisgig,  1. 

SURETY. 
See  AppEAii  Bond. 

TAX  SALE. 
See  Pleadino,  23. 

1.  JtjpratsemetU  of  Property, — Riaht  of  Bedemption, — Sheriff**  DeedL — &Bei 
et, — In  a  sa]^  of  property  under  a  decree  of  court  to  foreclose  a  Hen 
for  taxes,  the  sale  as  provided  for  in  the  act  of  March  5th,  1883 
(Elliott's  Supp.,  section  2143),  shall  be  without  the  benefit  of  ap- 
praisement laws,  and  there  is  no  right  to  redeem  from  such  sale  as  in 
the  case  of  ordinary  judgments.  The  sheriff  is  required  to  execute 
a  deed  in  fee  simple  to  the  purchaser  at  a  sale  made  upon  a  decree 
foreclosing  a  tax  lien,  and  the  execution  of  such  a  deed  carries  to  the 
grantee  a  perfect  title  free  from  any  claim  of  former  owners. 

*  Rq\1  v.  Chn^  52S 

2.  i&tn«.— ilets  of  March  5th  and  6th,  188S,  Conttrued.—The  acts  of  March 
5th  and  March  6th,  1883  (Elliott's  Supp.,  sections  2143  and  2149),  con- 
strued together,  show  that  it  was  not  tne  intention  of  the  Legislature 
to  bring  cases  of  sales  upon  decrees  foreclosing  tax  liens  within  the 
statutes  providing  for  the  redemption  of  property  sold  on  judgments 
and  decrees.  As  to  the  effect  of  statutes  passed  upon  successive  days, 
referring  to  the  same  subject-matter,  and  to  the  amendment  of  the 
same  section  of  the  statute,  see  the  latter  part  of  the  opinion.        ii. 

TENANTS  IN  COMMON. 
See  Decedents'  Estates,  11 ;  Pabtitiok,  4 ;  Will,  12. 

TENDER. 

See  Mortgage,  4. 

Omirtiet  to  Convey  Land, — Breach  of — InetiUUion  <fSuit, —  When  Qfb-  <^  Per- 
formanee  Unneeeasary  Before. — Where  the  defendant  has  put  it  out  of 
his  power  to  execute  the  contract  between  him  and  the  plaintifEs  be- 
fore the  commencement  of  the  suit,  by  conveving  the  land,  which  he 
had  agreed  to  convey  to  them,  to  another,  it  is  not  necessary  that  the 
plaintiffs  should  make  a  tender  of  performance  on  their  part  before 
bringing  an  action  for  damages  for  the  breach  of  the  contract  to  con- 
vey the  land.  Neebii  v.  MiUer,  106 

TIME. 

See  Appeal. 
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TITLE. 
See  PABimoN,  2, 3 ;  SHSsnrp'g  Sali^  1. 

TOWNSHIP  TBUSTEE. 

See  Ck>UNTY  SuPSBIHTXirDENT. 

J9mi  on  Ofieial  Bond— JtfwappliaUioii  qf  Funda.--0verpaymeia»,'-'8d'Cf,'-ln 
an  action  against  a  township  trustee  and  the  sureties  on  his  official 
bond,  it  is  proper  to  charge  the  trustee  with  the  amount  found  to 
be  oYeidrawn  by  him  from  special  funds  in  his  hands,  and  to  credit 
him  with  the  amounts  found  to  be  overpaid  by  him  to  certain  other 
funds,  vouchers  being  regularly  on  file  for  such  overpayments.  It 
ia  immaterial  whether  certain  of  the  sureties  furnished  the  money 
from  their  private  funds,  as  alleged  in  the  answers,  with  which  to 
make  the  overpayments,  or  that  the  money  came  from  a  misapplica- 
tion of  other  funds,  if  the  defendants  were  compelled  to  make  g^ood 
the  deficiency  occasioned  by  the  misapplication,  as  they  were  required 
to  do  by  the  judgment.  SUUe,  ex  reL,  v.  Finney,  497 

TRANSCRIPT. 
See  Ghakoe  of  Vknxts. 

TRESPASa 
See  RAiiiBOAD,  8  to  12. 

TRIAL  BY  JURY. 
See  JuBT,  1. 

TRUST. 
See  Advahcemxntb,  2. 

1.  Parol — Action  to  Eirforee. — Complaint, — Iimffideney  </. — ^The  complaint 
alleges  that  the  land  therein  described  was  deeded  by  P.  to  C;  that 
while  purporting  on  its  face  to  be  an  absolute  deed  it  was  intended 
by  the  parties  to  the  instrument  to  secure  0.  for  advances  made  by 
him  to  P.;  that  he  should  sell  enough  of  the  land  to  reimburse  him- 
self, and  convey  the  remainder  to  P.'s  wife ;  that  C's  advances  were 
fully  paid,  and  the  land  conveyed  by  him  to  J.  under  the  express 
oral  agreement,  made  at  the  time,  that  J.  should  dispose  of  the  land, 
as  necessity  required,  and  pay  the  proceeds  to  his  mother,  the  wife 
of  P.,  during  her  lifetime,  and  if  any  portion  remained  unsold,  at  the 
time  of  her  death,  the  same  should  be  sold  and  the  proceeds  paid  to 
her  three  children  equally,  one  of  whom  was  the  plaintiff;  that  J.  sold 
portions  of  the  land  during  the  lifetime  of  his  mother,  paying  the  pro- 
ceeds to  her,  and  after  her  death  sold  other  portions,  converting  the 
proceeds  to  his  own  use ;  that  J.  died  intestate,  and  that  his  admin- 
istrator is  threatening  to  sell  portions  of  said  land  for  the  payment 
of  J.'s  debts.  Judgment  was  prayed  that  the  sale  be  enjoined ;  that 
a  commissioner  be  appointed  to  sell  the  land,  and  that  he  be  directed 
to  pay  one-third  of  tne  proceeds  of  the  sale  to  the  plaintiff,  taking 
into  account  all  sales  of  said  lands  made  by  J.  since  the  death  of  his 
mother. 

HMt  that  the  complaint  was  bad,  as  it  attempted  to  enforce  a  parol  trust 
in  land,  which  is  forbidden  by  section  2969,  R.  S.  1881. 

Hddj  also,  that  the  complaint  could  not  be  sustained  on  the  theory  that  it 
was  an  action  to  recover  the  proceeds  of  sales  made  by  J.  in  his  life- 
time, for  in  such  an  action  the  heirs  are  neither  necessary  nor  proper 
parties,  and  such  an  action  can  not  be  brought  against  an  adminis- 
trator by  complaint  and  summons.  Pbarwa  v.  J^araon,  S41 

2.  CofMoyann  to  One  but  Connderatton  Plaid  by  Another. — When  Dnui  12e- 
tute. — Where  a  conveyance  for  a  valuable  consideration  is  made  to 
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one  person,  and  the  consideration  therefor  paid  bj  another,  oo  use 
or  trust  results  in  favor  of  the  latter,  unless  the  grantee  shall  have 
taken  the  conyeyanoe  in  his  own  name  without  the  consent  of  the  per- 
son with  whose  money  the  consideration  was  paid,  or  unless  it  shall 
be  made  to  appear  that  by  agreement,  without  any  fraudulent  intent, 
the  person  to  whom  the  conveyance  was  made,  was  to  hold  the  land 
in  trust  for  the  one  paying  the  purchase-money.  Sections  2974, 2976, 
B.  S.  1881.  MareOlial  v.  ManaUat,  JP2 

8.  /Sbns. — EMenot  Inn^peierU  to  Establish, — Where  it  appeared  that  a  son, 
a  single  man,  living  with  and  working  for  his  father,  bargained  for 
and  paid  the  purchase-price  of  real  estate,  the  title  to  which  was  taken 
in  the  father's  name,  but  it  was  not  certain  that  the  money  paid  was 
not  earned  in  the  father's  service,  and  the  evidence  was  not  satisfac- 
tory that  the  father  ever  acknowledged  the  trust,  and  it  did  not  ap- 
pear who  took  possession,  or  that  the  son  asserted  ownership  during 
his  father's  lifetime,  a  finding  by  the  court  that  there  was  no  agree- 
ment to  hold  the  land  in  trust  for  the  son's  benefit  will  not  be  dis- 
tnrbed.  lb, 

VARIANCE. 

See  Plbaduig,  8. 

VENDOR  AND  PURCHASER. 

1.  Number  qf  Aerts, — FaUe  StaUmerU  as  to. —  What  Vendor  Can  Beeoverfor, — 
Where  a  sale  of  land  was  made  not  for  a  cross  sum,  but  at  so  much 
per  acre,  and  the  seller,  with  knowledge  of  the  number  of  acres  of 
land  in  the  tract  conveyed,  misled  the  purchaser  by  stating  it  to  be 
materially  greater  than  it  was,  and  the  purchaser,  relying  upon  said 
representation,  and  believing  it  to  be  true,  purchased  the  tract,  the 
seller  can  not  recover  for  any  greater  number  of  acres  than  the  tract 
contained.  English  y.  Arbuekk,  77 

2.  SauM, — Disooeery  af  Pahs  StaUmenL — Recording  of  Deed  l%ereafier. — 
Bight  (^Beeoupment  not  Affected  Thereby. — t^ir^ase-Mcneg  Note, — Iktm^ 
ages, — The  fact  that  the  purchaser  caused  the  deed  to  be  recorded  after 
he  discovered  that  the  tract  did  not  contain  the  number  of  acres  rep- 
resented does  not  preclude  him  from  recouping.  He  had  a  right  to 
have  the  contract  value  of  the  number  of  acres  not  conveyed  to  him 
deducted  from  the  purchase-money  note.  It  is  firmly  settled  that  a 
party  may  affirm  a  contract  and  recoup  or  recover  damages.  J&. 

VENIRE  DE  NOVO. 

Verdict  tn  Draper  Form. — Answers  to  hUerrogatories. — Where  the  verdict  is  in 
proper  form,  a  motion  for  a  venire  ds  noeo  will  not  lie.  The  answers  to 
interrogatories  propounded  to  a  jury  can  not  be  brought  into  qaestion 
by  a  motion  for  a  ventre  de  novo.  Dotkerty  v.  Arfson,  109 

VENUE. 
See  AcnoH,  1. 

VERDICT. 
See  Pbincipal  and  Aoknt,  3. 

1.  Insufficient  Evidence. — New  TVial — Where  there  is  not  sufficient  evi- 
dence to  support  the  verdict  a  new  trial  should  be  granted. 

Dockerty  v.  Hiitem,  10» 

2.  Special  Inierrogaiories. — Answers  to.— BcconeUing  cf  wiih  General  VerditA. 
— The  general  verdict  will  stand  if  the  answers  to  special  interrogato- 
ries can  be  reconciled  with  it  upon  any  reasonable  hypothesis. 

Clark  V.  Orawfordsv^  ele.,  Odi,  f77 

8.  Answers  to  Interrogatories. —  When  They  Override  Oeneral  Fatfiet— On 
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motion  for  judgment  on  the  answers  to  interrogatories,  notwithstand- 
ing the  general  verdict,  eyerj  reasonable  presaroption  will  be  in- 
dulged in  favor  of  the  general  verdict,  and  if,  by  any  reasonable  hy- 
pothesis, the  answers  can  be  reconciled  with  the  general  verdict,  the 
latter  must  stand.  They  override  the  general  ver<uct  only  when  ooth 
can  not  stand  together,  the  antagonism  being  such,  upon  the  face  of 
the  record,  as  is  heyond  possibility  of  being  removed  by  any  evidence 
l^itimately  admissible  under  the  issue  in  the  cause. 

Loekmood  v.  Bok.  688 
WAIVEB. 

See  Inbuaangb,  1,  2,  7. 

WAREHOUSEMAN. 
See  Bailment. 

WEAPONS. 
See  OiUMiKAii  Law,  4. 

WILL. 
SeePRAcncB,  2. 

1.  Detim  (if  Real  Estate, — JVooision  to  School  and  Sitjpipofi  Ftaintiff. — FkUure 
to  Oarry  OuL — Action  for  Damages. — CompUnnL — Lmianee  of  Letters  Tes- 
tamentary,—  Unnecessary  to  Aver, — In  an  action  for  damages  against  a 
defendant,  who  was  also  executor  of  the  will,  for  failure  to  carry  out 
a  provision  of  the  will,  by  which  certain  real  estate  was  devised  to 
him,  to  support  and  school  the  plain tifl*,  where  the  complaint  alleges 
that  the  defendant  accepted  the  devise  and  took  possession  of  the 
land,  it  is  unnecessary  to  allege  that  letters  testamentary  were  issued. 
The  defendant's  liability  is  not  as  executor,  but  it  is  that  of  a  devisee 
taking  possession  of  land  burdened  with  a  benefit.  As  he  accepted 
the  devise  and  secured  the  benefit  he  must  bear  the  burden. 

WaU  V.  PUtman,  168 

2.  Same, — Testalm's  Ownership  (f  Land  Need  noi  he  Awrred, — ComptainL — 
The  averment  in  the  complaint  that  the  defendant  became  the  owner 
in  fee  of  the  real  estate  by  virtue  of  the  devise,  and  as  such  owner 
acquired  possession,  fixes  his  liability,  and  it  was  not  necessary  in 
order  to  make  a  prima  facie  case  to  aver  that  the  testatrix  owned  the 
land  at  the  time  of  her  death.  lb, 

3.  Same, — Aeeepianee  of  Devise, — Du^y  hnposed, — Demand  Unneeessary. — In- 
fancy,— When  the  defendant  accepted  the  devise  and  entered  into  pos- 
session of  the  real  estate,  it  became  his  duty  to  support  and  educate 
the  plaintiff,  and  no  demand  was  required  to  make  that  duty  com- 
plete or  its  breach  actionable.  The  plaintiff's  minority  excused  a 
demand,  if,  in  any  event,  one  was  required.  Jb, 

4.  Same. — Evidence. —  Value  of  Real  Estate  Devised, — Competent  to  Show. — It 
was  competent  for  the  plaintiff  to  prove  the  value  of  the  real  estate 
acquired  by  the  defendant  under  the  will,  as  it  tended  to  show  the 
character  of  the  support  and  education  the  testatrix  reasonably  ex- 
pected should  be  given  her  child,  as  well  as  the  extent  and  character 
of  the  duty  assumed  by  the  defendant  when  he  accepted  the  devise.    lb. 

5.  DispasUion  of  Real  Estate.— StUfsequent  Sale. — Proceeds,— Bequest  tf  Per- 
sonal Property. —  TFi/e**  ic.^cy.— A  testator  directed  that  certain  real 
estate  should  be  sold  and  a  disposition  of  the  proceeds  made.  After- 
wards he  conveyed  said  real  estate,  and  at  the  time  of  his  death  held 
certain  promissory  notes,  a  part  of  the  proceeds  arising  from  the  con- 
veyance. The  first  clause  of  the  will  read  thus:  "I  give  and  be- 
queath to  my  wife  all  the  personal  property  which  I  may  own  at  my 
death." 
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Hdiy  that  the  notes  giyen  for  the  real  estate  and  held  by  the  testator  at 
the  time  of  his  death  passed  to  the  widow  under  said  claose,  and  be- 
came a  part  of  the  wife's  legacy.  /Sunmons  y.  BeoMtij  S6f 

6.  Same, — Suinequent  Conveyance  of  Deoiaed  Bead  Eriate. — Ihmdon  </  WiU 
Rendered  Inoperative  Thereby, — Where  a  testator  disposes  of  real  estate, 
and  thereafter  conveys  it,  the  provisions  of  the  will  relating  thereto 
are  rendered  inoperative.  R. 

7.  Ckmieat  of.--Pteading.—Gomp!airU.— Copies  q^  Deeds,  eie..  Set  Out  in  WilL 
— Surplusage, — In  an  action  under  section  2596,  K.  S.  1881,  to  contest 
the  validity  of  a  will  it  ia  not  necessary  to  set  out  with  the  complaint 
a  copy  of  the  will,  and  hence  it  is  unnecessary  to  set  out  copies  of 
deeds,  or  writings,  referred  to  in  the  will,  and  if  they  are  so  set  out 
they  may  be  properly  struck  out  on  motion.    Summers  v.  Copeland,  4^6 

8.  Same, — Demurrers  for  Mi^oinder. — General  Statute  as  to  Does  Not  Appiy, 
Such  action  being  a  special  proceeding,  the  eeneral  statute  as  to  the 
joinder  of  causes  of  aciion,  and  a  demurrer  lor  misjoinder,  and  pro- 
viding for  causing  actions  improperly  joined  to  be  separately  dock- 
eted, does  not  apply  to  the  extent  of  making  it  error  to  strike  out  of 
a  complaint  to  contest  a  will  surplus  matter,  even  though  it  might 
state  a  cause  of  action  for  some  other  purpose.  lb. 

9.  Same, —  WiU  and  Probate, — Admiseihilily  of  in  Evidenoe, — In  an  action  to 
contest  a  will,  on  the  ground  of  the  unsoundness  of  mind  of  the  tes- 
tator, it  is  not  error  to  admit  in  evidence  the  will,  and  probate  there- 
of, although  the  probate  contains  the  ex  parte  affidavit  of  one  of  the 
witnesses,  stating  that  the  testator  was  of  sound  mind  at  the  time  of 
the  execution  of  the  will.  Where  the  record  of  a  will  is  offered  in 
evidence  the  probate  and  will  can  not  be  severed,  and  the  will  ad- 
mitted and  the  probate  rejected.  lb, 

10.  Legacy. — Charge  tpon  Land, — TesUUor's  Personal.  Estate, — Pleading, — A 
will  contained  this  provision  :  "  I  give  to  my  son,  J.  C,  the  sum  of 
eight  hundred  dollars,  to  be  made  out  of  my  estate,  and  I  also  direct 
that  my  son  J.  shall  have  three  hundred  dollars,  also  to  be  made  out 
of  my  estate  after  the  death  or  marriage  of  my  wife;  when  the  above 
amounts  of  money  shall  have  been  paid,  I  direct  that  the  remainder 
of  my  whole  estate  shall  be  divided  equally  among  my  heirs."  J. 
C's  legacy  remains  unpaid. 

Held,  that  as  the  will  does  not  specifically  devise  the  land,  but  does,  by  its 
terms,  bequeath  a  lezacy  to  J.  C,  and  make  it  a  charee  upon  ike  land, 
it  was  not  necessary  m  order  to  have  the  lien  of  the  charge  established 
that  the  complaint  should  allege  that  the  testator  had  not  sufficient 
personal  estate  to  satisfy  the  legacy  at  the  time  he  executed  the  will. 

Davidson  v.  Coon,  4^ 

11.  Same. — LegaUe. — Actum  to  Establish  Lien, — May  be  Brought  After  Final 
Settlement, — A  legatee  whose  legacy  is  a  charge  upon  land  may  main- 
tain an  action  to  establish  the  lien  after  the  estate  has  been  finally 
settled.  *  A. 

12.  Same, — Legatee, — Tenant  in  Common. — Merger, — QuiteUiim  Deed, — ^Where 
such  legatee  asserted  by  unequivocal  acts  that  he  was  a  tenant  in  com- 
mon with  other  heirs  of  the  real  estate,  and  united  in  partition,  and 
acquiesced  therein,  and  executed  quitclaim  deeds,  he  can  not  assert 
his  lien  as  legatee,  since  it  was  n^erged  in  his  title  as  owner.  lb. 

WITNESS. 

1.  Sudt  Between  Heirs, — Discretion  of  Court. —  When  not  Abused — Where,  in 
an  action  between  heirs,  the  court  permits  the  parties  to  the  suit  to 
testify,  the  fact  that  there  are  several  plaintiffs  and  but  one  defend- 
ant will  not  indicate  an  abuse  of  discretion  on  the  part  of  the  coori 
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where  the  defendant,  of  necessity,  has  a  saperior  knowledge  of  the 
principal  facts  involved  in  the  case.  Sheets  y.  Broy^  SS 

%  DecedenU^  EekUee. — Oonvenation  Between  Barty  and  Deeeaaed. — /fiadmtsai- 
bUiiy<^. — ^In  an  action  by  an  administrator  for  the  recoveiy  of  money 
had  and  received,  it  was  proper  for  the  court,  under  section  600,  R.  8. 
1881,  to  refuse  to  permit  the  defendant  to  testify  to  the  conversations 
he  had  with  the  deceased  at  the  time  he  received  the  money  in  dis- 
pute. Copeland  v.  Kotmtz,  1SS6 

8.  Same, — Decedent^  Estates, — Action  for  Money  Had  and  Beeeived, — Defend* 
an^s  (Xaim» — AdmisaUnttty  of  Deed  to  Befute. — Where  the  defendant  in 
such  action  admitted  the  receipt  of  the  money  from  the  deceased,  but 
averred  that  the  same  was  a  gift  except  such  sum  as  might  be  neces- 
sary to  pay  the  decedent's  funeral  expenses,  it  was  competent  to  read 
in  evidence,  as  tending  to  refute  the  defendant's  said  claim,  a  deed 
from  the  decedent  and  her  husband  to  the  husband's  children,  which 
secured  by  reservation  a  support  for  the  grantors  during  the  term  of . 
the  natural  life  of  each,  and  at  their  death  a  decent  burial.  lb. 

4.  Impeaehment. — Improper  Impeaching  QiufAion, — Where,  on  cross-exam- 
ination, a  witness  was  asked,  for  the  purpose  of  impeachment,  if  he 
had  not  been  impeached  in  another  case,  and  if  a  suit  for  damages  was 
not  pending  against  him  for  false  swearing  in  that  case,  an  objection 
wa9  properly  sustained,  such  question  not  oeing  a  proper  impeaching 
question.  PenmBybnnia  Oo.  y.  BrayyX£9 

WORK  AND  LABOR. 
See  Dbcbdbntb'  Estatbs,  7, 8. 

WRITS  AND  PROCESa 
See  Habkab  Cobfus. 
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